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Effective: [See Notes]

UNITED STATES CODE ANNOTATED
TITLE 17. COPYRIGHTS
CHAPTER 1—SUBJECT MATTER AND SCOPE OF COPYRIGHT

W g 101. Definitions

Except as otherwise provided in this title, as used in this title, the following terms and their variant forms mean the
following:

An "anonymous work" is a work on the copies or phonorecords ofwhich no natural person is identified as author.

An "architectural work" is the design of a building as embodied in any tangible medium of expression, including a
building, architectural plans, or drawings. The work includes the overall form as well as the arrangement and
composition of spaces and elements in the design, but does not include individual standard features.

"Audiovisual works" are works that consist of a series of related images which are intrinsically intended to be
shown by the use of machines, or devices such as projectors, viewers, or electronic equipment, together with
accompanying sounds, if any, regardless of the nature of the material objects, such as films or tapes, in which the
works are embodied.

The "Berne Convention" is the Convention for the Protection of Literary and Artistic Works, signed at Berne„
Switzerland, on September 9, 1886, and all acts, protocols, and revisions thereto,

The "best edition" of a work is the edition, pubhshed in the United States at any time before the date of deposit,
that the Library of Congress determines to be most suitable for its purposes.

A person's "children" are that person's immediate offspring, whether legitimate or not, and any children legally
adopted by that person.

A "collective work" is a work, such as a periodical issue, anthology, or encyclopedia, in which a number of
contributions, constituting separate and independent works in themselves, are assembled into a collective whole.

A "compilation" is a work formed by the collection and assembling of preexisting materials or of data that are
selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of
authorship. The term "compilation" includes collective works.

A "computer program" is a set of statements or instructions to be used directly or indirectly in a computer in order
to bring about a certain result.

"Copies" are material objects, other than phonorecords, in which a work is fixed by any method now known or
later developed, and from which the work can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device. The term "copies" includes the material object, other than a
phonorecord, in which the work is first fixed.

A "Copyright Royalty Judge" is a Copyright Royalty Judge appointed under section 802 of this title, and includes
any individual serving as an interim Copyright Royalty Judge under such section.

"Copyright owner", with respect to any one of the exclusive rights comprised in a copyright, refers to the owner of
that particular right.
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A work is "created" when it is fixed in a copy or phonorecord for the first time; where a work is prepared over a
period of time, the portion of it that has been fixed at any particular time constitutes the work as of that time, and
where the work has been prepared in different versions, each version constitutes a separate work.

A "derivative work" is a work based upon one or more preexisting works, such as a translation, musical
arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction,
abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted, A work
consisting of editorial revisions, annotations, elaborations, or other modifications which, as a whole, represent an
original work of authorship, is a "derivative work".

A "device", "machine", or "process" is one now known or later developed.

A "digital transmission" is a transmission in whole or in part in a digital or other non-analog format.

To "display" a work means to show a copy of it, either directly or by means of a Qlm, slide, television image, or
any other device or process or, in the case of a motion picture or other audiovisual work, to show individual
images nonsequentially.

An "establishment" is a store, shop, or any similar place of business open to the general public for the primary
purpose of selling goods or services in which the majority of the gross square feet of space that is nonresidential is
used for that purpose, and in which nondramatic musical works are performed publicly.

A "food service or drinking establishment" is a restaurant, inn, bar, tavern, or any other similar place of business
in which the public or patrons assemble for the primary purpose of being served food or drink, in which the
majority of the gross square feet of space that is nonresidential is used for that purpose, and in which nondramatic
musical works are performed publicly.

The term "financial gain" includes receipt, or expectation of receipt, of anything of value, including the receipt of
other copyrighted works.

A work is "fixed" in a tangible medium of expression when its embodiment in a copy or phonorecord, by or under
the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, or
otherwise communicated for a period of more than transitory duration. A work consisting of sounds, images, or
both, that are being transmitted, is "fixed" for purposes of this title if a fixation of the work is being made
simultaneously with its transmission.

The "Geneva Phonograms Convention" is the Convention for the Protection of Producers ofPhonograms Against
Unauthorized Duplication of Their Phonograms, concluded at Geneva, Switzerland, on October 29, 1971.

The "gross square feet of space" of an establishment means the entire interior space of that establishment, and any
adjoining outdoor space used to serve patrons, whether on a seasonal basis or otherwise.

The terms "including" and "such as" are illustrative and not limitative.

An "international agreement" is—

(1) the Universal Copyright Convention;

(2) the Geneva Phonograms Convention;

(3) the Berne Convention;

(4) the WTO Agreement;

(5) the WIPO Copyright Treaty;
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(6) the WIPO Performances and Phonograms Treaty; and

(7) any other copyright treaty to which the United States is a party.

A "joint work" is a work prepared by two or more authors with the intention that their contributions be merged
into inseparable or interdependent parts ofa unitary whole.

"Literary works" are works, other than audiovisual works, expressed in words, numbers, or other verbal or
numerical symbols or indicia, regardless of the natiue of the material objects, such as books, periodicals,
manuscripts, phonorecords, film, tapes, disks, or cards, in which they are embodied.

"Motion pictures" are audiovisual works consisting of a series of related images which, when shown in
succession, impart an impression ofmotion, together with accompanying sounds, if any.

The term "motion picture exhibition facility" means a movie theater, screening room, or other venue that is being
used primarily for the exhibition of a copyrighted motion picture, if such exhibition is open to the public or is
made to an assembled group ofviewers outside of a normal circle of a family and its social acquaintances.

To "perform" a work means to recite, render, play, dance, or act it, either directly or by means of any device or
process or, in the case of a motion picture or other audiovisual work, to show its images in any sequence or to
make the sounds accompanying it audible.

A "performing rights society" is an association, corporation, or other entity that licenses the public performance of
nondramatic musical works on behalf of copyright owners of such works, such as the American Society of
Composers, Authors and Publishers (ASCAP), Broadcast Music, Inc. (BMI), and SESAC, Inc.

"Phonorecords" are material objects in which sounds, other than those accompanying a motion picture or other
audiovisual work, are fixed by any method now known or later developed, and Irom which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. The
term "phonorecords" includes the material object in which the sounds are first fixed.

"Pictorial, graphic, and sculptural works" include two-dimensional and three-dimensional works of fine, graphic,
and applied art, photographs, prints and art reproductions, maps, globes, charts, diagrams, models, and technical
drawings, including architectural plans. Such works shall include works of artistic craftsmanship insofar as their
form but not their mechanical or utilitarian aspects are concerned; the design of a useful article, as defined in this
section, shall be considered a pictorial, graphic, or sculptural work only if, and only to the extent that, such design
incorporates pictorial, graphic, or sculptural features that can be identified separately from, and are capable of
existing independently of, the utilitarian aspects of the article.

For purposes of section 513, a "proprietor" is an individual, corporation, partnership, or other entity, as the case
may be, that owns an establishment or a food service or drinking establishment, except that no owner or operator
of a radio or television station licensed by the Federal Communications Commission, cable system or satellite
carrier, cable or satellite carrier service or programmer, provider of online services or network access or the
operator of facilities therefor, telecommunications company, or any other such audio or audiovisual service or
programmer now known or as may be developed in the future, commercial subscription music service, or owner
or operator of any other transmission service, shall under any circumstances be deemed to be a proprietor.

A "pseudonymous work" is a work on the copies or phonorecords of which the author is identified under a
fictitious name.

"Publication" is the distribution of copies or phonorecords of a work to the public by sale or other transfer of
ownership, or by rental, lease, or lending. The offering to distribute copies or phonorecords to a group ofpersons
for purposes of further distribution, public performance, or public display, constitutes publication. A public
performance or display of a work does not of itself constitute publication.
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To perform or display a work "publicly" means-

(1) to perform or display it at a place open to the public or at any place where a substantial number ofpersons
outside of a normal circle of a family and its social acquaintances is gathered; or

(2) to transnut or otherwise communicate a performance or display of the work to a place specified by clause
(1) or to the public, by means of any device or process, whether the members of, the public capable of receiving
the performance or display receive it in the same place or in separate places and at the same time or at different
times.

"Registration", for purposes of sections 205(cM2), 405, 406 410(d), 411 412 and 506(el, means a registration of
a claim in the original or the renewed and extended term ofcopyright.

"Sound recordings" are works that result &om the fixation of a series ofmusical, spoken, or other sounds, but not
including the sounds accompanying a motion picture or other audiovisual work, regardless of the nature of the
material objects, such as disks, tapes, or other phonorecords, in which they are embodied.

"State" includes the District of Columbia and the Commonwealth ofPuerto Rico, and any territories to which this
title is made applicable by an Act ofCongress.

A "transfer of copyright ownership" is an assignment, mortgage, exclusive license, or any other conveyance,
alienation, or hypothecation of a copyright or of any of the exclusive rights comprised in a copyright, whether or
not it is limited in time or place of effect, but not including a nonexclusive license.

A "transrmssion program" is a body of material that, as an aggregate, has been produced for the sole purpose of
transmission to the public in sequence and as a unit.

To "transmit" a performance or display is to communicate it by any device or process whereby images or sounds
are received beyond the place Rom which they are sent.

A "treaty party" is a country or intergovernmental organization other than the United States that is a party to an
international agreement.

The "United States", when used in a geographical sense, comprises the several States, the District of Columbia
and the Commonwealth of Puerto Rico, and the organized territories under the jurisdiction of the United States
Government.

For purposes of section 411, a work is a "United States work" only if—

(1) in the case ofa published work, the work is first published—

(A) in the United States;

(B) simultaneously in the United States and another treaty party or parties, whose law grants a term of
copyright protection that is the same as or longer than the term provided in the United States;

(C) simultaneously in the United States and a foreign nation that is not a treaty party; or

(D) in a foreign nation that is not a treaty party, and all of the authors of the work are nationals, domiciliaries,
or habitual residents of, or in the case of an audiovisual work legal entities with headquarters in, the United
States;

(2) in the case of an unpublished work, all the authors of the work are nationals, domiciliaries, or habitual
residents of the United States, or, in the case of an unpublished audiovisual work, all the authors are legal
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entities with headquarters in the United States; or

(3) in the case of a pictorial, graphic, or sculptural work incorporated in a building or structure, the building or
structure is located in the United States.

A "useful article" is an article having an intrinsic utilitarian function that is not merely to portray the appearance
of the article or to convey information. An article that is normally a part of a useful article is considered a "useful
article".

The author's "widow" or "widower" is the author's surviving spouse under the law of the author's domicile at the
time of his or her death, whether or not the spouse has later remarried.

The "WIPO Copyright Treaty" is the WIPO Copyright Treaty concluded at Geneva, Switzerland, on December
20, 1996,

The "WIPO Performances and Phonograms Treaty" is the WIPO Performances and Phonograms Treaty concluded
at Geneva, Switzerland, on December 20, 1996,

A "work ofvisual art" is—

(1) a painting, drawing, print, or sculpture, existing in a single copy, in a limited edition of 200 copies or fewer
that are signed and consecutively numbered by the author„or, in the case of a sculpture„ in multiple cast, carved,
or fabricated sculptures of 200 or fewer that are consecutively numbered by the author and bear the signature or
other identifying mark of the author; or

(2) a still photographic image produced for exhibition purposes only, existing in a single copy that is signed by
the author, or in a limited edition of 200 copies or fewer that are signed and consecutively numbered by the
author.

A work ofvisual art does not include—

(A)(i) any poster, map, globe, chart, technical drawing, diagram, model, applied art, motion picture or other
audiovisual work, book, magazine, newspaper, periodical, data base, electronic information service, electronic
publication, or similar publication;

(ii) any merchandising item or advertising, promotional, descriptive, covering, or packaging material or
container;

(iii) any portion or part of any item described in clause (i) or (ii);

(B) any work made for hire; or

(C) any work not subject to copyright protection under this title.

A "work of the United States Government" is a work prepared by an officer or employee of the United States
Government as part of that person's official duties.

A "work made for hire" is—

(1) a work prepared by an employee within the scope ofhis or her employment; or

(2) a work specially ordered or commissioned for use as a contribution to a collective work, as a part of a
motion picture or other audiovisual work, as a translation, as a supplementary work, as a compilation, as an
instructional text, as a test, as answer material for a test, or as an atlas, if the parties expressly agree in a written
instrument signed by them that the work shall be considered a work made for hire. For the purpose of the
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foregoing sentence, a "supplementary work" is a work prepared for publication as a secondary adjunct to a work
by another author for the purpose of introducing, concluding, illustrating, explaining, revising, commenting
upon, or assisting in the use of the other work, such as forewords, afterwords, pictorial illustrations, maps,
charts, tables, editorial notes, musical arrangements, answer material for tests, bibliographies, appendixes, and
indexes, and an "instructional text" is a literary, pictorial, or graphic work prepared for publication and with the
purpose ofuse in systematic instructional activities.

In determining whether any work is eligible to be considered a work made for hire under paragraph (2), neither the
amendment contained in section 1011(d) of the Intellectual Property and Communications Omnibus Reform Act of
1999, as enacted by section 1000(a)(9) of Public Law 106-113, nor the deletion of the words added by that
amendment—

(A) shall be considered or otherwise given any legal significance, or

(B) shall be interpreted to indicate congressional approval or disapproval of, or acquiescence in, any judicial
determination,

by the courts or the Copyright Office. Paragraph (2) shall be interpreted as ifboth section 2(a)(1) of the Work
Made For Hire and Copyright Corrections Act of 2000 and section 1011(d) of the Intellectual Property and
Communications Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law 106-113, were
never enacted, and without regard to any inaction or awareness by the Congress at any time of any judicial
determinations.

The terms "WTO Agreement" and "WTO member country" have the meanings given those terms in paragraphs
(9) and (10), respectively, of section 2 of the Uruguay Round Agreements Act.

Current through P.L. 109-367 (excluding P.L. 109-304, P.L. 109-364)
approved 10-26-06

Copr.  2006 Thomson/West. No, Claim to Orig. U.S. Govt. Works

END OF DOCUMENT
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Effective: [See Text Amendments]

UNITED STATES CODE ANNOTATED
TITLE 17. COPYRIGHTS
CHAPTER I-SUBJECT MATTER AND SCOPE OF COPYRIGHT

~ g 102. Subject matter ofcopyright: In general

(a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible

medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise

communicated, either directly or with the aid ofa machine or device. Works ofauthorship include the following cat-

egories:

(1) literary works;

(2) musical works, including any accompanying words;

(3) dramatic works, including any accompanying music;

(4) pantomimes and choreographic works;

(5) pictorial, graphic, and sculptural works;

(6) motion pictures and other audiovisual works;

(7) sound recordings; and

(8) architectural works.

(b) In no case does copyright protection for an original work of authorship extend to any idea, procedure, process,
system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, ex-

plained, illustrated, or embodied in such work.

Current through P.L. 109-367 (excluding P.L. 109-304, P.L. 109-364)

approved 10-26-06

Copr.  2006 Thomson/West. No. Claim to Orig. U.S. Govt. Works
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Effective: November 02, 2002

UNITED STATES CODE ANNOTATED
TITLE 17. COPYRIGHTS
CHAPTER 1—SUBJECT MATTER AND SCOPE OF COPYRIGHT

~ g 106. Exclusive rights in copyrighted works

Subject to sections 107 through 122 the owner of copyright under this title has the exclusive rights to do and to au-

thorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords;

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of owner-

ship, or by rental„ lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and oth-
er audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes„and pictorial, graphic, or
sculptural works, including the individual images of a motion picture or other audiovisual work, to display the
copyrighted work yublicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio trans-
mission.

Current through P.L. 109-367 (excluding P.L. 109-304, P.L. 109-364)
approved 10-26-06

Coyr.  2006 Thomson/Rest. No. Claim to Orig. U.S. Govt. Works
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Effective: [See Notes]

UNITED STATES CODE ANNOTATED
TITLE 17. COPYRIGHTS
CHAPTER 1-SUBJECT MATTER AND SCOPE OF COPYRIGHT

W g 114. Scope of exclusive rights in sound recordings

(a) The exclusive rights of the owner of copyright in a sound recording are limited to the rights specified by clauses
(ll. (2). (3l and (6) of section 106. and do not include any right ofperformance under section 106(4).

(b) The exclusive right of the owner of copyright in a sound recording under clause (ll of section 106 is limited to
the right to duplicate the sound recording in the form ofphonorecords or copies that directly or indirectly recapture
the actual sounds fixed in the recording. The exclusive right of the owner of copyright in a sound recording under
clause (2) of section 106 is limited to the right to prepare a derivative work in which the actual sounds fixed in the
sound recording are r~ed, remixed, or otherwise altered in sequence or quality. The exclusive rights of the
owner of copyright in a sound recording under clauses (ll and (21 of section 106 do not extend to the making or
duplication ofanother sound recording that consists entirely of an independent fixation of other sounds, even though
such sounds imitate or simulate those in the copyrighted sound recording. The exclusive rights of the owner of
copyright in a sound recording under clauses (1). (2). and (3'l of section 106 do not apply to sound recordings
included in educational television and radio programs (as defined in section 397 of title 47) distributed or
transmitted by or through public broadcasting entities (as defined by section 118(ul ): Provided, That copies or
phonorecords of said programs are not commercially distributed by or through public broadcasting entities to the
general public.

(c) This section does not limit or impair the exclusive right to perform publicly, by means of a phonorecord, any of
the works specified by section 106(4).

(d) Limitations on exclusive right.-Notwithstanding the provisions of section 106(6'1-

(1) Exempt transmissions and retransmissions.—The performance of a sound recording publicly by means of a
digital audio transmission, other than as a part of an interactive service, is not an infiingement of section 106(6) if
the performance is part of—

(A) a nonsubscription broadcast transmission;

(B) a retransmission of a nonsubscription broadcast transmission: Provided, That, in the case of a
retransmission of a radio station's broadcast transmission—

(i) the radio station's broadcast transmission is not willfully or repeatedly retransimtted more than a radius of
150 miles &om the site of the radio broadcast~tter, however—

(I) the 150 mile limitation under this clause shall not apply when a nonsubscription broadcast transmission
by a radio station licensed by the Federal Communications Commission is retransmitted on a
nonsubscription basis by a terrestrial broadcast station, terrestrial translator, or terrestrial repeater licensed
by the Federal Communications Commission; and

(11) in the case of a subscription retransimssion of a nonsubscription broadcast retransmission covered by
subclause (I), the 150 mile radius shall be measured f'rom the transistor site of such broadcast
retiimsmitter;

(ii) the retransmission is ofradio station broadcast transmissions that are-
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Effective: [See Notesj

UNITED STATES CODE ANNOTATED
TITLE 17. COPYRIGHTS
CHAPTER 1—SUBJECT MATTER AND SCOPE OF COPYRIGHT

W g 114. Scope of exclusive rights in sound recordings

(a) The exclusive rights of the owner of copyright in a sound recording are limited to the rights specified by clauses
'1 2 3 and 6 of section 106, and do not include any right ofperformance under ~section 106 4 .

(b) The exclusive right of the owner of copyright in a sound recording under clause 1 of section 106 is limited to
the right to duplicate the sound recording in the form of phonorecords or copies that directly or indirectly recapture
the actual sounds fixed in the recording. The exclusive right of the owner of copyright in a sound recording under
clause 2 of section 106 is limited to the right to prepare a derivative work in which the actual sounds fixed in the
sound recording are rearranged, remixed, or otherwise altered in sequence or quality. The exclusive rights of the
owner of copyright in a sound recording under clauses 1 and 2 of section 106 do not extend to the making or
duplication of another sound recording that consists entirely of an independent fixation of other sounds, even though
such sounds imitate or simulate those in the copyrighted sound recording. The exclusive rights of the owner of
copyright in a sound recording under clauses 1 2 and 3 of section 106 do not apply to sound recordings
included in educational television and radio programs (as defined in section 397 of title 47 distributed or
transmitted by or through public broadcasting entities (as defined by ~section 116 ): ProvidedThat cop,ies or
phonorecords of said programs are not commercially distributed by or through public broadcasting entities to the
general public.

(c) This section does not limit or impair the exclusive right to perform publicly, by means of a phonorecord, any of
the works spectTted by ~section 106 4 .

(6) Limitations on exclusive right.—Notwithstanding the provisions of ~section 106 6—

(1) Exempt transmissions and retransmissions.—The performance of a sound recording publicly by means of a
digital audio transmission, other than as a part of an interactive service, is not an infringement of~section 106 6 if
the performance is part of—

(A) a nonsubscription broadcast transmission;

(B) a retransmission of a nonsubscription broadcast transmission: Provided, That, in the case of a
retransmission of a radio station's broadcast transmission—

(i) the radio station's broadcast transmission is not willf'ully or repeatedly retransmitted more than a radius of
150 miles Rom the site of the radio broadcast transmitter, however—

(I) the 150 mile limitation under this clause shall not apply when a nonsubscription broadcast transmission
by a radio station licensed by the Federal Communications Commission is retransmitted on a
nonsubscription basis by a terrestrial broadcast station, terrestrial translator, or terrestrial repeater licensed
by the Federal Communications Commission; and

(II) in the case of a subscription retransmission of a nonsubscription broadcast retransmission covered by
subclause (I), the 150 mile radius shall be measured &om the transmitter site of such broadcast
retransmitter;

(ii) the retransmission is of radio station broadcast transmissions that are—
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(I) obtained by the retrsnsmitter over the air;

(II) not electronically processed by the retransmitter to deliver separate aud discrete signals; and

(111) retransimtted only within the local communities served by the retrausmitter;

(ih) the radio station's broadcast transmission was being retransinittal to cable systems (as defined in section
111(A) by a satellite carrier on January 1, 1995, and that retransnnssion was being retransmitted by cable
systems as a separate and discrete signal, and the satellite carrier obtains the radio station's broadcast
transmission in an analog format: Provided, That the broadcast transmission being retransmitted may
embody the programming ofno inore than one radio station; or

(iv) the radio station's broadcast transmission is made by a noncommercial educational broadcast station
funded on or after January 1, 1995, under section 396(k) of the Communications Act of 1934 (47 U.S.C.
396(k)), consists solely of noncommercial educational and cultural radio programs, and the retranatMssion,
whether or not simultaneous, is a nonsubscription errestrial broadcast retransmission; or

(C) a transmission that comes within any of the following categories-

(1) a prior or simultaneous transmission. incidental to an exempt transmission, such as a feed received by and
then retransmitted by an exempt transmitter: Provided, That such incidental transmissions do not include any
subscription transmission directly for reception by members ofthe public;

(ii) a transmission within a business establishment, confined to its premises or the immediately surrounding
vicinity;

(Hi) a retransmission by any retrausmitter, including a multichannel video prograinming distributor as defined
in section 602(12) of the Communications Act of 1934 (47 U.S.C. 522(12')), ofa transmission by a transmitter
licensed to publicly perform the sound recording as a part of that transmission, if the retransmission is
simultaneous with the licensed transmission and authorized by the transmitter; or

(iv) a transmission to a business establishment for use in the ordinary course of its business: Provided, That
the business recipient does not retransmit the transmission outside of its premises or the immediately
surrounding vicinity, and that the transmission does not exceed the sound recording performance
complement. Nothing in this clause shall limit the scope ofthe exemption in clause (ii).

(2) Statutory licensing of certain transmissions.-The performance of a sound recording publicly by means of a
subscription digital audio transmission not exempt under paragraph (1), an eligible nonsubscription transmission,
or a transmission not exempt under paragraph (1) that is made by a preexisting satellite digital audio radio service
shall be subject to statutory licensing, in accordance with subsection (f) if—

(A)(i) the transmission is not pait ofan interactive service;

(n) except in the case of a transmission to a business establishment, the transmitting entity does not
automatically and intentionally cause any device receiving the transmission to switch &om one program channel
to another; and

(iii) except as provided in section 1002(e), the transmission of the sound recording is accompanied, if
technically feasible, by the information encoded in that sound recording, if any, by or under the authority of the
copyright owner of that sound recording, that identifies the title of the sound recording, the featured recording
artist who performs on the sound recording, and related information, including information concerning the
underlying musical work and its writer;

(B) in the case of a subscription transmission not exempt under paragraph (1) that is made by a preexisting
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(I) obtained by the retransmitter over the air;

(II) not electronically processed by the retransmitter to deliver separate and discrete signals; and

(III) retransmitted only within the local communities served by the retransmitter;

(lii) the radio station's broadcast transmission was being retransmitted to cable systems (as defined in section
~111 by a satellite carrier on January 1, 1995, and that retransmission was being retransmitted by cable
systems as a separate and discrete signal, and the satellite carrier obtains the radio station's broadcast
transmission in an analog format: Provided, That the broadcast transmission being retransmitted may
embody the programming ofno more than one radio station; or

(iv) the radio station's broadcast transmission is made by a noncommercial educational broadcast station
funded on or after January 1, 1996, under section 396(tt) of the Communications Act of 1934 (4477JJ.S.C.
~396, consists solely of noncommercial educational and cultural radio programs, and the retransmission,
whether or not simultaneous, is a nonsubscription terrestrial broadcast retransmission; or

(C) a transmission that comes within any of the following categories-

(i) a prior or simultaneous transmission incidental to an exempt transmission, such as a feed received by and
then retransmitted by an exempt transmitter: Provided, That such incidental transmissions do not include any
subscription transmission directly for reception by members of the public;

(ii) a transmission within a business establishment, confmed to its premises or the immediately surrounding
vicinity;

(lii) a retransmission by any retrausmitter, including a multichannel video programming distributor as defined

licensed to publicly perform the sound recording as a part of that transmission, if the retransmission is
simultaneous with the licensed transmission and authorized by the transmitter; or

(iv) a transmission to a business establishment for use in the ordinary course of its business: Provided, That
the business recipient does not retransmit the transmission outside of its premises or the immediately
surrounding vicinity, and that the transmission does not exceed the sound recording performance
complement. Nothing in this clause shall limit the scope of the exemption in clause (ii).

(2) Statutory licensing of certain transmissions.—The performance of a sound recording publicly by means of a
subscription digital audio transmission not exempt under paragraph (1), an eligible nonsubscription transmission,
or a transmission not exempt under paragraph (1) that is made by a preexisting satellite digital audio radio service
shall be subject to statutory licensing, in accordance with subsection (f) if—

(A)(i) the transmission is not part ofan interactive service;

(li) except in the case of a transmission to a business establishment, the transmitting entity does not
automatically and intentionally cause any device receiving the transmission to switch &om one program channel
to another; and

s' "" '
technically feasible, by the information encoded in that sound recording, if any, by or under the authority of the
copyright owner of that sound recording, that identifies the title of the sound recording, the featured recording
artist who performs on the sound recording, and related information, including information concerning the
underlying musical work and its writer;

(B) in the case of a subscription transmission not exempt under paragraph (1) that is made by a preexisting
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subscription service in the same transmission medium used by such service on July 31, 1998, or in the case of a
transmission not exempt under paragraph (1) that is made by a preexisting satellite digital audio radio service—

(i) the transmission does not exceed the sound recording performance complement; and

(ii) the transmitting entity does not cause to be published by means of an advance program schedule or prior
announcement the titles of the specific sound recordings or phonorecords embodying such sound recordings
to be transmitted; and

(C) in the case of an eligible nonsubscription transmission or a subscription transmission not exempt under
paragraph (1) that is made by a new subscription service or by a preexisting subscription service other than in
the same transmission medium used by such service on July 31, 1998—

(i) the transmission does not exceed the sound recording performance complement, except that this
requirement shall not apply in the case of a retransmission of a broadcast transmission if the retransmission is
made by a transmitting entity that does not have the right or ability to control the programming of the
broadcast station making the broadcast transmission, unless—

(I) the broadcast station makes broadcast transmissions-

(aa) in digital format that regularly exceed the sound recording performance complement; or

(bb) in analog format, a substantial portion of which, on a weekly basis, exceed the sound recording
performance complement; and

(11) the sound recording copyright owner or its representative has notified the transmitting entity in writing
that broadcast transmissions of the copyright owner's sound recordings exceed the sound recording
performance complement as provided in this clause;

(ii) the transmitting entity does not cause to be published, or induce or facilitate the publication, by means of
an advance program schedule or prior announcement, the titles of the specific sound recordings to be
transmitted, the phonorecords embodying such sound recordings, or, other than for illustrative purposes, the
names of the featured recording artists, except that this clause does not disqualify a transmitting entity that
makes a prior announcement that a particular artist will be featured within an unspecified f'uture time period,
and in the case of a retransmission of a broadcast transmission by a transmitting entity that does not have the
right or ability to control the programming of the broadcast transmission, the requirement of this clause shall
not apply to a prior oral announcement by the broadcast station, or to an advance program schedule
published, induced, or facilitated by the broadcast station, if the transmitting entity does not have actual
knowledge and has not received written notice &om the copyright owner or its representative that the
broadcast station publishes or induces or facilitates the publication of such advance program schedule, or if
such advance program schedule is a schedule of classical music programming published by the broadcast
station in the same manner as published by that broadcast station on or before September 30, 1998;

(lii) the transmission—

(I) is not part of an archived program of less than 5 hours duration;

(II) is not part of an archived program of 5 hours or greater in duration that is made available for a period
exceeding 2 weeks;

(III) is not part of a continuous program which is of less than 3 hours duration; or

gV) is not part of an identifiable program in which performances of sound recordings are rendered in a
predetermined order, other than an archived or continuous program, that is transmitted at—
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subscription service in the same transmission medium used by such service on July 31, 1998, or in the case of a
transmission not exempt under paragraph (1) that is made by a preexisting satellite digital audio radio service—

(i) the transmission does not exceed the sound recording performance complement; and

(ii) the transmitting entity does not cause to be published by means of an advance program schedule or prior
announcement the titles of the specific sound recordings or phonorecords embodying such sound recordings
to be transmitted; and

(C) in the case of an eligible nonsubscription transmission or a subscription transmission not exempt under
paragraph (1) that is made by a new subscription service or by a preexisting subscription service other than in
the same transmission medium used by such service on July 31, 1998—

(i) the transmission does not exceed the sound recording performance complement, except that this
requirement shall not apply in the case of a retransmission of a broadcast transmission if the retransmission is
made by a transmitting entity that does not have the right or ability to control the programming of the
broadcast station making the broadcast transmission, unless—

(I) the broadcast station makes broadcast transmissions-

(aa) in digital format that regularly exceed the sound recording performance complement; or

(bb) in analog format, a substantial portion of which, on a weekly basis, exceed the sound recording
performance complement; and

(11) the sound recording copyright owner or its representative has notified the transmitting entity in writing
that broadcast transmissions of the copyright owner's sound recordings exceed the sound recording
performance complement as provided in this clause;

(ii) the transmitting entity does not cause to be published, or induce or facilitate the publication, by means of
an advance program schedule or prior announcement, the titles of the specific sound recordings to be
transmitted, the phonorecords embodying such sound recordings, or, other than for illustrative purposes, the
names of the featured recording artists, except that this clause does not disqualify a transmitting entity that
makes a prior announcement that a particular artist will be featured within an unspecified f'uture time period,
and in the case of a retransmission of a broadcast transmission by a transmitting entity that does not have the
right or ability to control the programming of the broadcast transmission, the requirement of this clause shall
not apply to a prior oral announcement by the broadcast station, or to an advance program schedule
published, induced, or facilitated by the broadcast station, if the transmitting entity does not have actual
knowledge and has not received written notice &om the copyright owner or its representative that the
broadcast station publishes or induces or facilitates the publication of such advance program schedule, or if
such advance program schedule is a schedule of classical music programming published by the broadcast
station in the same manner as published by that broadcast station on or before September 30, 1998;

(lii) the transmission—

(I) is not part of an archived program of less than 5 hours duration;

(II) is not part of an archived program of 5 hours or greater in duration that is made available for a period
exceeding 2 weeks;

(III) is not part of a continuous program which is of less than 3 hours duration; or

gV) is not part of an identifiable program in which performances of sound recordings are rendered in a
predetermined order, other than an archived or continuous program, that is transmitted at—
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(aa) more than 3 times in any 2-week period that have been publicly announced in advance, in the case
of a program of less than 1 hour in duration, or

(bb) more than 4 times in any 2-week period that have been publicly announced in advance, in the case
of a program of 1 hour or more in duration,

except that the requirement of this subclause shall not apply in the case of a retransmission of a
broadcast transmission by a transmitting entity that does not have the right or ability to control the
programming of the broadcast transmission, unless the transmitting entity is given notice in
writing by the copyright owner of the sound recording that the broadcast station makes broadcast
transmissions that regularly violate such requirement;

(iv) the transmitting entity does not knowingly perform the sound recording, as part of a service that offers
transmissions of visual images contemporaneously with transmissions of sound recordings, in a manner that
is likely to cause confusion, to cause mistake, or to deceive, as to the affiliation, connection, or association of
the copyright owner or featured recording artist with the transmitting entity or a particular product or service
advertised by the transmitting entity, or as to the origin, sponsorship, or approval by the copyright owner or
featured recording artist of the activities of the transmitting entity other than the performance of the sound
recording itself;

(v) the transmitting entity cooperates to prevent, to the extent feasible without imposing substantial costs or
burdens, a transmission recipient or any other person or entity from automatically scanning the transmitting
entity's transmissions alone or together with transmissions by other transmitting entities in order to select a
particular sound recording to be transmitted to the transmission recipient, except that the requirement of this
clause shall not apply to a satellite digital audio service that is in operation, or that is licensed by the Federal
Communications Commission, on or before July 31, 1998;

(vi) the transmitting entity takes no affirmative steps to cause or induce the making of a phonorecord by the
transmission recipient, and if the technology used by the transmitting entity enables the transmitting entity to
limit the making by the transmission recipient ofphonorecords of the transmission directly in a digital format,
the transmitting entity sets such technology to limit such making of phonorecords to the extent permitted by
such technology;

(vii) phonorecords of the sound recording have been distributed to the public under the authority of the
copyright owner or the copyright owner authorizes the transmitting entity to transmit the sound recording,
and the transmitting entity makes the transmission &om a phonorecord lawfully made under the authority of
the copyright owner, except that the requirement of this clause shall not apply to a retransmission of a
broadcast transmission by a transmitting entity that does not have the right or ability to control the
programming of the broadcast transmission, unless the transmitting entity is given notice in writing by the
copyright owner of the sound recording that the broadcast station makes broadcast transmissions that
regularly violate such requirement;

(viii) the transmitting entity accommodates and does not interfere with the transmission of technical measures
that are widely used by sound recording copyright owners to identify or protect copyrighted works, and that
are technically feasible of being transmitted by the transmitting entity without imposing substantial costs on
the transmitting entity or resulting in perceptible aural or visual degradation of the digital signal, except that
the requirement of this clause shall not apply to a satellite digital audio service that is in operation, or that is
licensed under the authority of the Federal Communications Commission, on or before July 31, 1998, to the
extent that such service has designed, developed, or made commitments to procure equipment or technology
that is not compatible with such technical measures before such technical measures are widely adopted by
sound recording copyright owners; and

(ix) the transmitting entity identifies in textual data the sound recording during, but not before, the time it is
performed, including the title of the sound recording, the title of the phonorecord embodying such sound
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(aa) more than 3 times in any 2-week period that have been publicly announced in advance, in the case
of a program of less than 1 hour in duration, or

(bb) more than 4 times in any 2-week period that have been publicly announced in advance, in the case
of a program of 1 hour or more in duration,

except that the requirement of this subclause shall not apply in the case of a retransmission of a
broadcast transmission by a transmitting entity that does not have the right or ability to control the
programming of the broadcast transmission, unless the transmitting entity is given notice in
writing by the copyright owner of the sound recording that the broadcast station makes broadcast
transmissions that regularly violate such requirement;

(iv) the transmitting entity does not knowingly perform the sound recording, as part of a service that offers
transmissions of visual images contemporaneously with transmissions of sound recordings, in a manner that
is likely to cause confusion, to cause mistake, or to deceive, as to the affiliation, connection, or association of
the copyright owner or featured recording artist with the transmitting entity or a particular product or service
advertised by the transmitting entity, or as to the origin, sponsorship, or approval by the copyright owner or
featured recording artist of the activities of the transmitting entity other than the performance of the sound
recording itself;

(v) the transmitting entity cooperates to prevent, to the extent feasible without imposing substantial costs or
burdens, a transmission recipient or any other person or entity from automatically scanning the transmitting
entity's transmissions alone or together with transmissions by other transmitting entities in order to select a
particular sound recording to be transmitted to the transmission recipient, except that the requirement of this
clause shall not apply to a satellite digital audio service that is in operation, or that is licensed by the Federal
Communications Commission, on or before July 31, 1998;

(vi) the transmitting entity takes no affirmative steps to cause or induce the making of a phonorecord by the
transmission recipient, and if the technology used by the transmitting entity enables the transmitting entity to
limit the making by the transmission recipient ofphonorecords of the transmission directly in a digital format,
the transmitting entity sets such technology to limit such making of phonorecords to the extent permitted by
such technology;

(vii) phonorecords of the sound recording have been distributed to the public under the authority of the
copyright owner or the copyright owner authorizes the transmitting entity to transmit the sound recording,
and the transmitting entity makes the transmission &om a phonorecord lawfully made under the authority of
the copyright owner, except that the requirement of this clause shall not apply to a retransmission of a
broadcast transmission by a transmitting entity that does not have the right or ability to control the
programming of the broadcast transmission, unless the transmitting entity is given notice in writing by the
copyright owner of the sound recording that the broadcast station makes broadcast transmissions that
regularly violate such requirement;

(viii) the transmitting entity accommodates and does not interfere with the transmission of technical measures
that are widely used by sound recording copyright owners to identify or protect copyrighted works, and that
are technically feasible of being transmitted by the transmitting entity without imposing substantial costs on
the transmitting entity or resulting in perceptible aural or visual degradation of the digital signal, except that
the requirement of this clause shall not apply to a satellite digital audio service that is in operation, or that is
licensed under the authority of the Federal Communications Commission, on or before July 31, 1998, to the
extent that such service has designed, developed, or made commitments to procure equipment or technology
that is not compatible with such technical measures before such technical measures are widely adopted by
sound recording copyright owners; and

(ix) the transmitting entity identifies in textual data the sound recording during, but not before, the time it is
performed, including the title of the sound recording, the title of the phonorecord embodying such sound
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recording, if any, and the featured recording artist, in a manner to permit it to be displayed to the transmission
recipient by the device or technology intended for receiving the service provided by the transmitting entity,
except that the obligation in this clause shall not take effect until 1 year after the date of the enactment of the
Digital Millennium Copyright Act and shall not apply in the case of a retransmission of a broadcast
transmission by a transmitting entity that does not have the right or ability to control the programming of the
broadcast transmission, or in the case in which devices or technology intended for receiving the service
provided by the transmitting entity that have the capability to display such textual data are not common in the
marketplace.

(3) Licenses for transmissions by interactive services.—

(A) No interactive service shall be granted an exclusive license under ~section 106 6 for the performance of a
sound recording publicly by means of digital audio transmission for a period in excess of 12 months, except that
with respect to an exclusive license granted to an interactive service by a licensor that holds the copyright to
1,000 or fewer sound recordings, the period of such license shall not exceed 24 months: Provided, however,
That the grantee of such exclusive license shall be ineligible to receive another exclusive license for the
performance of that sound recording for a period of 13 months from the expiration of the prior exclusive
license.

(B) The limitation set forth in subparagraph (A) of this paragraph shall not apply if—

(i) the licensor has granted and there remain in effect licenses under ~section 106 6 for the public
performance of sound recordings by means of digital audio transmission by at least 5 different interactive
services: Provided, however, That each such license must be for a minimum of 10 percent of the copyrighted
sound recordings owned by the licensor that have been licensed to interactive services, but in no event less
than 50 sound recordings; or

(ii) the exclusive license is granted to perform publicly up to 45 seconds of a sound recording and the sole
purpose of the performance is to promote the distribution or performance of that sound recording.

(C) Notwithstanding the grant of an exclusive or nonexclusive license of the right of public performance under
~section 106 6, an interactive service may not publicly perform a sound recording unless a license has been
granted for the public performance of any copyrighted musical work contained in the sound recording:
Provided, That such license to publicly perform the copyrighted musical work may be granted either by a
performing rights society representing the copyright owner or by the copyright owner.

(D) The performance of a sound recording by means of a retransmission of a digital audio transmission is not an
tngingement of ~section 106 6 if—

(i) the retransmission is of a transmission by an interactive service licensed to publicly perform the sound
recording to a particular member of the public as part of that transmission; and

(ii) the retransmission is simultaneous with the licensed transmission, authorized by the transmitter, and
limited to that particular member of the public intended by the interactive service to be the recipient of the
transmission.

(E) For the purposes of this paragraph—

(I) a "licensor" shall include the licensing entity and any other entity under any material degree of common
ownership, management, or control that owns copyrights in sound recordings; and

(Ii) a "performing rights society" is an association or corporation that licenses the public performance of
nondramatic musical works on behalf of the copyright owner, such as the American Society of Composers,
Authors and Publishers, Broadcast Music, Inc., and SESAC, Inc.
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recording, if any, and the featured recording artist, in a manner to permit it to be displayed to the transmission
recipient by the device or technology intended for receiving the service provided by the transmitting entity,
except that the obligation in this clause shall not take effect until 1 year after the date of the enactment of the
Digital Millennium Copyright Act and shall not apply in the case of a retransmission of a broadcast
transmission by a transmitting entity that does not have the right or ability to control the programming of the
broadcast transmission, or in the case in which devices or technology intended for receiving the service
provided by the transmitting entity that have the capability to display such textual data are not common in the
marketplace.

(3) Licenses for transmissions by interactive services.—

(A) No interactive service shall be granted an exclusive license under ~section 106 6 for the performance of a
sound recording publicly by means of digital audio transmission for a period in excess of 12 months, except that
with respect to an exclusive license granted to an interactive service by a licensor that holds the copyright to
1,000 or fewer sound recordings, the period of such license shall not exceed 24 months: Provided, however,
That the grantee of such exclusive license shall be ineligible to receive another exclusive license for the
performance of that sound recording for a period of 13 months from the expiration of the prior exclusive
license.

(B) The limitation set forth in subparagraph (A) of this paragraph shall not apply if—

(i) the licensor has granted and there remain in effect licenses under ~section 106 6 for the public
performance of sound recordings by means of digital audio transmission by at least 5 different interactive
services: Provided, however, That each such license must be for a minimum of 10 percent of the copyrighted
sound recordings owned by the licensor that have been licensed to interactive services, but in no event less
than 50 sound recordings; or

(ii) the exclusive license is granted to perform publicly up to 45 seconds of a sound recording and the sole
purpose of the performance is to promote the distribution or performance of that sound recording.

(C) Notwithstanding the grant of an exclusive or nonexclusive license of the right of public performance under
~section 106 6, an interactive service may not publicly perform a sound recording unless a license has been
granted for the public performance of any copyrighted musical work contained in the sound recording:
Provided, That such license to publicly perform the copyrighted musical work may be granted either by a
performing rights society representing the copyright owner or by the copyright owner.

(D) The performance of a sound recording by means of a retransmission of a digital audio transmission is not an
tngingement of ~section 106 6 if—

(i) the retransmission is of a transmission by an interactive service licensed to publicly perform the sound
recording to a particular member of the public as part of that transmission; and

(ii) the retransmission is simultaneous with the licensed transmission, authorized by the transmitter, and
limited to that particular member of the public intended by the interactive service to be the recipient of the
transmission.

(E) For the purposes of this paragraph—

(I) a "licensor" shall include the licensing entity and any other entity under any material degree of common
ownership, management, or control that owns copyrights in sound recordings; and

(Ii) a "performing rights society" is an association or corporation that licenses the public performance of
nondramatic musical works on behalf of the copyright owner, such as the American Society of Composers,
Authors and Publishers, Broadcast Music, Inc., and SESAC, Inc.
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(4) Rights not otherwise hmited.—

(A) Except as expressly provided in this section, this section does not limit or impair the exclusive right to
perform a sound recording publicly by means ofa digital audio transmission under section 106(6).

(B) Nothing in this section annuls or limits in any way-

(i) the exclusive right to publicly perform a musical work, including by means of a digital audio transmission,
under section 106(41;

(h) the exclusive rights in a sound recording or the musical work embodied therein under sections 106i'1),
106l'21 snd 106(3l; or

(iii) any other rights under any other clause of section 106, or remedies available under tbis title, as such
rights or remoHes exist either before or after the date of enactment of the Digital Performance Right in Sound
Recordings Act of 1995.

(C) Any limitations in this section on the exclusive right under section 106(Q apply only to the exclusive right
under section 106M) and not to any other exclusive rights under section 106. Nothing in this section shall be
construed to annul, limit, impair or otherwise affect in any way the ability of the owner of a copyright in a
sound recording to exercise the rights under sections 106(1), 106(2) and 106(3), or to obtain the remedies
available under this title pursuant to such rights, as such rights and remedies exist either before or after the date
ofenactment of the Digital Performance Right in Sound Recordings Act of 1995.

(e) Authority for Negotiations.—

(1) Notwithstanding any provision of the antitrust laws, in negotiating statutory licenses in accordance with
subsection (f), any copyright owners of sound recordings and any entities performing sound recordings affected
by this section may negotiate and agree upon the royalty rates and license terms and conditions for the
performance of such sound recordings and the proportionate division of fees paid among copyright owners, and
may designate common agents on a nonexclusive basis to negotiate, agree to, pay, or receive payments.

(2) For licenses granted under section 106(6), other than statutory licenses, such as for performances by
interactive services or performances that exceed the sound recording performance complement—

(A) copyright owners of sound recordings afFected by this section may designate common agents to act on their
behalf to grant licenses and receive and remit royalty payments: Provided, That each copyright owner shall
establish the royalty rates and material license terms and conditions unilaterally, that is, not in agreement,
combination, or concert with other copyright owners of sound recordings; and

(B) entities performing sound recordings afFected by this section may designate common agents to act on their
behalf to obtain licenses and collect and pay royalty fees: Provided, That each entity performing sound
recordings shall determine the royalty rates and material license terms and conditions unilaterally, that is, not in
agreement, combination, or concert with other entities performing sound recordings.

(f) Licenses for certain nonexempt transmissions.—

(1)(A) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for
subscription ~ssions by preexisting subscription services and transmissions by preexisting satellite digital
audio radio services specified by subsection (d)(2) during the 5-year period bern~mug on January 1 of the second
year following the year in which the proceedings are to be commenced, except in the case of a difFerent
transitional period provided under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act of 2004,
or such other period as the parties may agree.

(B) The schedule of reasonable rates and terms determined by the Copyright Royalty Judges shall, subject to
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(4) Rights not otherwise limited.—

(A) Except as expressly provided in this section, this section does not limit or impair the exclusive right to
perform a sound recording publicly by means of a digital audio transmission under ~section 106 6 .

(B) Nothing in this section annuls or limits in any way—

(i) the exclusive right to publicly perform a musical work, including by means of a digital audio transmission,
under ~section 106 4;

SS '""""'etv " '
~106 2 and~106 3; or

(iii) any other rights under any other clause of section 106, or remedies available under this title, as such
rights or remedies exist either before or after the date of enactment of the Digital Performance Right in Sound
Recordings Act of 1995.

(C) Any limitations in this section on the exclusive right under ~section 106 6 apply only to the exclusive right
under ~@cation 106 6 and not to any other exclusive rights under section 106. Nothing in this section shall be
construed to annul, limit, impair or otherwise affect in any way the ability of the owner of a copyright in a

available under this title pursuant to such rights, as such rights and remedies exist either before or after the date
of enactment of the Digital Performance Right in Sound Recordings Act of 1995.

(e) Authority for Negotiations.—

(1) Notwithstanding any provision of the antitrust laws, in negotiating statutory licenses in accordance with
subsection (f), any copyright owners of sound recordings and any entities performing sound recordings affected
by this section may negotiate and agree upon the royalty rates and license terms and conditions for the
performance of such sound recordings and the proportionate division of fees paid among copyright owners, and
may designate common agents on a nonexclusive basis to negotiate, agree to, pay, or receive payments.

(2) For licenses granted under ~section 106 6, other than statutory licenses, suoh as for performances by
interactive services or performances that exceed the sound recording performance complement—

(A) copyright owners of sound recordings affected by this section may designate common agents to act on their
behalf to grant licenses and receive and remit royalty payments: Provided, That each copyright owner shall
establish the royalty rates and material license terms and conditions unilaterally, that is, not in agreement,
combination, or concert with other copyright owners of sound recordings; and

(B) entities performing sound recordings affected by this section may designate common agents to act on their
behalf to obtain licenses and collect and pay royalty fees: Pvovided, That each entity performing sound
recordings shall determine the royalty rates and material license terms and conditions unilaterally, that is, not in
agreement, combination, or concert with other entities performing sound recordings.

(f) Licenses for certain nonexempt transmissions.—

(1)(A) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for
subscription transmissions by preexisting subscription services and transmissions by preexisting satellite digital
audio radio services specified by subsection (d)(2) during the 5-year period beginning on January 1 of the second
year following the year in which the proceedings are to be commenced, except in the case of a different
transitional period provided under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act of 2004,
or such other period as the parties may agree.

(B) The schedule of reasonable rates and terms determined by the Copyright Royalty Judges shall, subject to
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paragraph (3), be binding on all copyright owners of sound recordings and entities performing sound recordings
affected by this paragraph during the 5-year period specified in subparagraph (A), a transitional period provided
under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act of 2004, or such other period as the
parties may agree. In establishing rates and terms for preexisting subscription services and preexisting satellite
digital audio radio services, in addition to the objectives set forth in section 801$)(11, the Copyright Royalty
Judges may consider the rates and terms for comparable types of subscription digital audio transmission services
and comparable cirixunstances under voluntary license agreements described in subparagraph (A).

(C) The procedures under subparagraphs (A) and (B) also shall be initiated pursuant to a petition filed by any
copyright owners of sound recordings, any preexisting subscription services, or any preexisting satellite digital
audio radio services indicating that a new type of subscription digital audio transmission service on which sound
recordings are performed is or is about to become operational, for the purpose of determining reasonable terms
and rates of royalty payments with respect to such new type of transmission service for the period beginning with
the inception of such new type of service and ending on the date on which the royalty rates and terms for
subscription digital audio transmission services most recently determined under subparagraph (A) or (B) and
chapter 8 expire, or such other period as the parties may agree.

(2)(A) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for public
performances of sound recordings by means of eligible nonsubscription transmission services and new
subscription services specified by subsection (d)(2) during the 5-year period beginning on January 1 of the second
year foHowing the year in which the proceedings are to be commenced, except in the case of a different
transitional period provided under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act of2004,
or such other period as the parties may agree. Such rates and terms shall distinguish among the different types of
eligible nonsubscription transmission services and new subscription services then in operation and shall include a
minimum fee for each such type of service. Any copyright owners of sound recordings or any entities performing
sound recordings affected by this paragraph may submit to the Copyright Royalty Judges licenses covering such
eligible nonsubscription transmissions and new subscription services with respect to such sound recordings. The
parties to each proceeding shall bear their own costs.

(B) The schedule of reasonable rates and terms deternnned by the Copyright Royalty Judges shall, subject to
paragraph (3), be binding on all copyright owners of sound recordings and entities performing sound recordings
affected by this paragraph during the 5-year period speci6ed in subparagraph (A), a transitional period provided
under section 6(b)(3) of the Copyright Royalty and Distribution Act of 2004, or such other period as the parties
may agree. Such rates and terms shall distinguish among the different types of eligible nonsubscription
transmission services then in operation and shall include a minimum fee for each such type of service, such
differences to be based on criteria including, but not limited to, the quantity and nature of the use of sound
recordings and the degree to which use of the service may substitute for or may promote the purchase of
phonorecords by consumers. In establishing rates and terms for transmissions by eligible nonsubscription services
and new subscription services, the Copyright Royalty Judges shall establish rates and terms that most clearly
represent the rates and terms that would have been negotiated in the marketplace between a willing buyer and a
willing seller. In determining such rates and terms, the Copyright Royalty Judges shall base its fFN11 decision on
economic, competitive and programming information presented by the parties, including—

(i) whether use of the service may substitute for or may promote the sales of phonorecords or otherwise may
interfere with or may enhance the sound recording copyright owner's other streams of revenue from its sound
1'ecordlilgs; alld

(ii) the relative roles of the copyright owner and the transmitting entity in the copyrighted work and the service
made available to the public with respect to relative creative contribution, technological contribution, capital
investment, cost, and risk

In establishing such rates and terms, the Copyright Royalty Judges may consider the rates and terms for
comparable types of digital audio transmission services and comparable circumstances under voluntary license
agreements described in subparagraph (A).
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paragraph (3), be binding on all copyright owners of sound recordings and entities performing sound recordings
affected by this paragraph during the 5-year period specified in subparagraph (A), a transitional period provided
under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act of 2004, or such other period as the
parties may agree. In establishing rates and terms for preexisting subscription services and preexisting satellite

Judges may consider the rates and terms for comparable types of subscription digital audio transmission services
and comparable circumstances under voluntary license agreements described in subparagraph (A).

(C) The procedures under subparagraphs (A) and (B) also shall be initiated pursuant to a petition filed by any
copyright owners of sound recordings, any preexisting subscription services, or any preexisting satellite digital
audio radio services indicating that a new type of subscription digital audio transmission service on which sound
recordings are performed is or is about to become operational, for the purpose of determining reasonable terms
and rates of royalty payments with respect to such new type of transmission service for the period beginning with
the inception of such new type of service and ending on the date on which the royalty rates and terms for
subscription digital audio transmission services most recently determined under subparagraph (A) or (B) and
chapter 8 expire, or such other period as the parties may agree.

(2)(A) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for public
performances of sound recordings by means of eligible nonsubscription transmission services and new
subscription services specified by subsection (d)(2) during the 5-year period beginning on January 1 of the second
year following the year in which the proceedings are to be commenced, except in the case of a different
transitional period provided under section 6(b)(3) of the Copyright Royalty and Distribution Reform Act of 2004,
or such other period as the parties may agree. Such rates and terms shall distinguish among the different types of
eligible nonsubscription transmission services and new subscription services then in operation and shall include a
minimum fee for each such type of service. Any copyright owners of sound recordings or any entities performing
sound recordings affected by this paragraph may submit to the Copyright Royalty Judges licenses covering such
eligible nonsubscription transmissions and new subscription services with respect to such sound recordings. The
parties to each proceeding shall bear their own costs.

(8) The schedule of reasonable rates and terms determined by the Copyright Royalty Judges shall, subject to
paragraph (3), be binding on all copyright owners of sound recordings and entities performing sound recordings
affected by this paragraph during the 5-year period specified in subparagraph (A), a transitional period provided
under section 6(b)(3) of the Copyright Royalty and Distribution Act of 2004, or such other period as the parties
may agree. Such rates and terms shall distinguish among the different types of eligible nonsubscription
transmission services then in operation and shall include a minimum fee for each such type of service, such
differences to be based on criteria including, but not limited to, the quantity and nature of the use of sound
recordings and the degree to which use of the service may substitute for or may promote the purchase of
phonorecords by consumers. In establishing rates and terms for transmissions by eligible nonsubscription services
and new subscription services, the Copyright Royalty Judges shall establish rates and terms that most clearly
represent the rates and terms that would have been negotiated in the marketplace between a willing buyer and a
willing seller. In determining such rates and terms, the Copyright Royalty Judges shall base its ~FN1 decision on
economic, competitive and programming information presented by the parties, including—

(i) whether use of the service may substitute for or may promote the sales of phonorecords or otherwise may
interfere with or may enhance the sound recording copyright owner's other streams of revenue Rom its sound
recordings; and

(ii) the relative roles of the copyright owner and the transmitting entity in the copyrighted work and the service
made available to the public with respect to relative creative contribution, technological contribution, capital
investment, cost, and risk.

In establishing such rates and terms, the Copyright Royalty Judges may consider the rates and terms for
comparable types of digital audio transmission services and comparable circumstances under voluntary license
agreements described in subparagraph (A).
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(C) The procedures under subparagraphs (A) and (B) shall also be initiated pursuant to a petition filed by any
copyright owners of sound recordings or any eligible nonsubscription service or new subscription service
indicating that a new type of eligible nonsubscription service or new subscription service on which sound
recordings are performed is or is about to become operational, for the purpose of determining reasonable terms
and rates of royalty payments with respect to such new type of service for the period beginning with the inception
of such new type of service and ending on the date on which the royalty rates snd terms for preexisting
subscription digital audio transmission services or preexisting satellite digital radio audio services, as the case may
be, most recently determined under subparagraph (A) or (B) and chapter 8 expire, or such other period as the
parties may agree.

(3) License agreements voluntarily negotiated at any time between 1 or more copyright owners of sound
recordings and 1 or more entities performing sound recordings shall be given effect in lieu of any decision by the
Librarian of Congress or determination by the Copyright Royalty Judges.

(4)(A) The Copyright Royalty Judges shall also establish requirements by which copyright owners may receive
reasonable notice of the use of their sound recordings under this section, and under which records of such use
shall be kept and made available by entities performing sound recordings. The notice and recordkeeping rules in
effect on the day before the effective date of the Copyright Royalty and Distribution Reform Act of 2004 shall
remain in effect unless and until new regulations are promulgated by the Copyright Royalty Judges. If new
regulations are promulgated under this subparagraph, the Copyright Royalty Judges shall take into account the
substance and effect of the rules in effect on the day before the effective date of the Copyright Royalty and
Distribution Reform Act of 2004 and shall, to the extent practicable, avoid significant disruption of the functions
of any designated agent authorized. to collect and distribute royalty fees.

(B) Any person who wishes to perform a sound recording publicly by means of a transmission eligible for
statutory licensing under this subsection may do so without in&inging the exclusive right of the copyright owner
of the sound recording—

(i) by complying with such notice requirements as the Copyright Royalty Judges shall prescribe by regulation
snd by paying royalty fees in accordance with this subsection; or

(ii) if such royalty fees have not been set, by agreeing to pay such royalty fees as shall be determined in
accordance with this subsection.

(C) Any royalty payments in arrears shall be made on or before the twentieth day of the month next succeeding
the month in which the royalty fees are set.

(5)(A) Notwithstanding section 112(e) and the other provisions of this subsection, the receiving agent may enter
into agreements for the reproduction and performance of sound recordings under section 112(e) and this section
by any 1 or more small commercial webcasters or noncommercial webcasters during the period begi~~i~g on
October 28, 1998, and ending on December 31, 2004, that, once published in the Federal Register pursuant to
subparagraph (B), shall be binding on all copyright owners of sound recordings and other persons entitled to
payment under this section, in lieu of any determination by a copyright arbitration royalty panel or decision by the
Librarian of Congress. Any such agreement for small commercial webcasters shall include provisions for payment
of royalties on the basis of a percentage of revenue or expenses, or both, and include a ~i~i~um fee. Any such
agreement may include other terms and conditions, including requirements by which copyright owners may
receive notice of the use of their sound recordings and under which records of such use shall be kept and made
available by small commercial webcasters or noncommercial webcasters. The receiving agent shall be under no
obligation to negotiate any such agreement. The receiving agent shall have no obligation to any copyright owner
of sound recordings or any other person entitled to payment under this section in negotiating any such agreement,
and no liability to any copyright owner of sound recordings or any other person entitled to payment under this
section for having entered into such agreement

(B) The Copyright Office shall cause to be published in the Federal Register any agreement entered into pursuant
to subparagraph (A). Such publication shall include a statement containing the substance of subparagraph (C).
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(C) The procedures under subparagraphs (A) and (B) shall also be initiated pursuant to a petition filed by any
copyright owners of sound recordings or any eligible nonsubscription service or new subscription service
indicating that a new type of eligible nonsubscription service or new subscription service on which sound
recordings are performed is or is about to become operational, for the purpose of determining reasonable terms
and rates of royalty payments with respect to such new type of service for the period beginning with the inception
of such new type of service and ending on the date on which the royalty rates and terms for preexisting
subscription digital audio transmission services or preexisting satellite digital radio audio services, as the case may
be, most recently determined under subparagraph (A) or (B) and chapter 8 expire, or such other period as the
parties may agree.

(3) License agreements voluntarily negotiated at any time between 1 or more copyright owners of sound
recordings and 1 or more entities performing sound recordings shall be given effect in lieu of any decision by the
Librarian of Congress or determination by the Copyright Royalty Judges.

(4)(A) The Copyright Royalty Judges shall also establish requirements by which copyright owners may receive
reasonable notice of the use of their sound recordings under this section, and under which records of such use
shall be kept and made available by entities performing sound recordings. The notice and recordkeeping rules in
effect on the day before the effective date of the Copyright Royalty and Distribution Reform Act of 2004 shall
remain in effect unless and until new regulations are promulgated by the Copyright Royalty Judges. If new
regulations are promulgated under this subparagraph, the Copyright Royalty Judges shall take into account the
substance and effect of the rules in effect on the day before the effective date of the Copyright Royalty and
Distribution Reform Act of 2004 and shall, to the extent practicable, avoid significant disruption of the functions
of any designated agent authorized to collect and distribute royalty fees.

(8) Any person who wishes to perform a sound recording publicly by means of a transmission eligible for
statutory licensing under this subsection may do so without infringing the exclusive right of the copyright owner
of the sound recording—

(i) by complying with such notice requirements as the Copyright Royalty Judges shall prescribe by regulation
and by paying royalty fees in accordance with this subsection; or

(ii) if such royalty fees have not been set, by agreeing to pay such royalty fees as shall be determined in
accordance with this subsection.

(C) Any royalty payments in arrears shall be made on or before the twentieth day of the month next succeeding
the month in which the royalty fees are set.

(5)(A) Notwithstanding ~section 112 e and the other provisions of this suhsection, the receiving agent may enter
into agreements for the reproduction and performance of sound recordings under ~section 112 e and this section
by any 1 or more small commercial webcasters or noncommercial webcasters during the period beginning on
October 28, 1998, and ending on December 31, 2004, that, once published in the Federal Register pursuant to
subparagraph (B), shall be binding on all copyright owners of sound recordings and other persons entitled to
payment under this section, in lieu of any determination by a copyright arbitration royalty panel or decision by the
Librarian of Congress. Any such agreement for small commercial webcasters shall include provisions for payment
of royalties on the basis of a percentage of revenue or expenses, or both, and include a minimum fee. Any such
agreement may include other terms and conditions, including requirements by which copyright owners may
receive notice of the use of their sound recordings and under which records of such use shall be kept and made
available by small commercial webcasters or noncommercial webcasters. The receiving agent shall be under no
obligation to negotiate any such agreement. The receiving agent shall have no obligation to any copyright owner
of sound recordings or any other person entitled to payment under this section in negotiating any such agreement,
and no liability to any copyright owner of sound recordings or any other person entitled to payment under this
section for having entered into such agreement.

(B) The Copyright Of6ce shall cause to be published in the Federal Register any agreement entered into pursuant
to subparagraph (A). Such publication shall include a statement containing the substance of subparagraph (C).
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Such agreements shall not be included in the Code of Federal Regulations. Thereafter, the terms of such

agreement shall be available, as an option, to any small commercial webcaster or noncommercial webcaster

meeting the eligibility conditions of such agreement.

(C) Neither subparagraph (A) nor any provisions of any agreement entered into pursuant to subparagraph (A),

including any rate structule, fees, terms, conditions, or notice and recordkeeping requirements set forth therein,

shall be admissible as evidence or otherwise taken into account in any administrative, judicial, or other

government proceeding involving the setting or adjustment of the royalties payable for the public performance or

reproduction in ephemeral phonorecords or copies of sound recordings, the determination of terms or conditions

related thereto, or the establishment of notice or recordkeeping requirements by the Librarian of Congress under

paragraph (4) or section 112(e)(41. It is the intent of Congress that any royalty rates, rate structure, de6nitions,

terms, conditions, or notice and recordkeeping requirements, included in such agreements shall be considered as a
compromise motivated by the unique business, economic and political circumstances of small webcasters,

copyright owners, and performers rather than as matters that would have been negotiated in the marketplace

between a willing buyer and a willing seller, or otherwise meet the objectives set forth in section 801(b).

(D) Nothing in the Small Webcaster Settlement Act of 2002 or any agreement entered into pursuant to

subparagraph (A) shall be taken into account by the United States Court of Appeals for the District of Columbia

Circuit in its review of the determination by the Librarian of Congress of July 8, 2002, of rates and terms for the

digital performance of sound recordings and ephemeral recordings, pursuant to sections 112 and 114. (FN21

(E) As used in this paragraph-

(i) the term "noncommercial webcaster" means a webcaster that—

(I) is exempt from taxation under section 501 of the Internal Revenue Code of 1986 (26 U.S.C. 501);

(11) has applied in good faith to the Internal Revenue Service for exemption &om taxation under section 501

of the Internal Revenue Code and has a commercially reasonable expectation that such exemption shall be

granted; or

(I) is operated by a State or possession or any governmental entity or subordinate thereof, or by the United
States or District of Columbia, for exclusively public purposes;

(ii) the term "receiving agent" shall have the meaning given that term in section 261.2 of title 37. Code of
Federal Reuulations, as published in the Federal Register on July 8, 2002; and

(iii) the term "webcaster" means a person or entity that has obtained a compulsory license under section 112 or
114 fFN31 and the implementing regulations therefor to make eligible nonsubscription trausmissions and
ephemeral recordings.

(F) The authority to make settlements pursuant to subparagraph (A) shall expire December 15, 2002, except with
respect to noncommercial webcasters for whom the authority shall expire May 31, 2003.

(g) Proceeds from licensing of transmissions.—

(1) Except in the case of a tmuslmssion licensed under a statutory license in accordance with subsection (f) of this
section—

(A) a featured recording artist who performs on a sound recording that has been licensed for a transmission shall

be entitled to receive payments Rom the copyright owner of the sound recording in accordance with the terms

of the artist's contract; and

(B) a nonfeatured recording artist who performs on a sound recording that has been licensed for a transunssion
shall be entitled to receive payments &om the copyright owner of the sound recording in accordance with the
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Such agreements shall not be included in the Code of Federal Regulations. Thereafter, the terms of such

agreement shall be available, as an option, to any small commercial webcaster or noncommercial webcaster

meeting the eligibility conditions of such agreement.

(C) Neither subparagraph (A) nor any provisions of any agreement entered into pursuant to subparagraph (A),

including any rate structure, fees, terms, conditions, or notice and recordkeeping requirements set forth therein,

shall be admissible as evidence or otherwise taken into account in any administrative, judicial, or other

government proceeding involving the setting or adjustment of the royalties payable for the public performance or

reproduction in ephemeral phonorecords or copies of sound recordings, the determination of terms or conditions

related thereto, or the establishment of notice or recordkeeping requirements by the Librarian of Congress under

terms, conditions, or notice and recordkeeping requirements, included in such agreements shall be considered as a

compromise motivated by the unique business, economic and political circumstances of small webcasters,

copyright owners, and performers rather than as matters that would have been negotiated in the marketplace

between s willing buyer snd s willing seller, or otherwise meet the objectives set gorth in s~ection g01 b .

(D) Nothing in the Small Webcaster Settlement Act of 2002 or any agreement entered into pursuant to

subparagraph (A) shall be taken into account by the United States Court of Appeals for the District of Columbia

Circuit in its review of the determination by the Librarian of Congress of July 8, 2002, of rates and terms for the

digital performance of sound recordings and ephemeral recordings, pursuant to sections 112 and 114. ~FN2

(E) As used in this paragraph-

(i) the term "noncommercial webcaster" means a webcaster that-

Pl
'II)

has applied in good faith to the Internal Revenue Service for exemption &om taxation under section 501

of the Internal Revenue Code and has a commercially reasonable expectation that such exemption shall be
granted; or

(III) is operated by a State or possession or any governmental entity or subordinate thereof, or by the United
States or District of Columbia, for exclusively public purposes;

(ii) the term "recei~g agent" shall have the meaning given that term in section 261.2 of title 37 Code of
Federal Re ulations, as published in the Federal Register on July 8, 2002; and

(iii) the term "webcaster" means a person or entity that has obtained a compulsory license under section 112 or
114 ~N3 and the implementing regulations therefor to make eligible nonsubscription transmissions and
ephemeral recordings.

(F) The authority to make settlements pursuant to subparagraph (A) shall expire December 15, 2002, except with
respect to noncommercial webcasters for whom the authority shall expire May 31, 2003.

(g) Proceeds from licensing of transmissions.—

(1) Except in the case of a transmission licensed under a statutory license in accordance with subsection (f) of this
section—

(A) a featured recording artist who performs on a sound recording that has been licensed for a transmission shall

be entitled to receive payments &om the copyright owner of the sound recording in accordance with the terms

of the artist's contract; and

(B) a nonfeatured recording artist who performs on a sound recording that has been licensed for a transmission
shall be entitled to receive payments &om the copyright owner of the sound recording in accordance with the
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terms of the nonfeatured recording artist's applicable contract or other applicable agreement.

(2) An agent designated to distribute receipts &om the licensing of transmissions in accordance with subsection (f)

shall distribute such receipts as follows:

(A) 60 percent of the receipts shall be paid to the copyright owner of the exclusive right under s~ection 106 6 of

this title to publicly perform a sound recording by means of a digital audio transmission.

(B) 2 1/2 percent of the receipts shall be deposited in an escrow account managed by an independent

administrator jointly appointed by copyright owners of sound recordings and the American Federation of
Musicians (or any successor entity) to be distributed to nonfeatured musicians (whether or not members of the

American Federation ofMusicians) who have performed on sound recordings.

(C) 2 1/2 percent of the receipts shall be deposited in an escrow account managed by an independent

administrator jointly appointed by copyright owners of sound recordings and the American Federation of
Television and Radio Artists (or any successor entity) to be distributed to nonfeatured vocalists (whether or not

members of the American Federation of Television and Radio Artists) who have performed on sound

recordings.

(D) 45 percent of the receipts shall be paid, on a per sound recording basis, to the recording artist or artists

featured on such sound recording (or the persons conveying rights in the artists'erformance in the sound

recordings).

(3) A nonprofit agent designated to distribute receipts from the licensing of transmissions in accordance with

subsection (f) may deduct &om any of its receipts, prior to the distribution of such receipts to any person or entity

entitled thereto other than copyright owners and performers who have elected to receive royalties &om another

designated agent and have notified such nonprofit agent in writing of such election, the reasonable costs of such

agent incurred after November 1, 1995, in—

(A) the administration of the collection, distribution, and calculation of the royalties;

(8) the settlement of disputes relating to the collection and calculation of the royalties; and

(C) the licensing and enforcement of rights with respect to the making of ephemeral recordings and

performances subject to licensing under section 112 and this section, including those incurred in participating in
negotiations or arbitration proceedings under section 112 and this section, except that all costs incurred relating

to the section 112 ephemeral recordings right may only be deducted &om the royalties received pursuant to

section 112.

(4) Notwithstanding paragraph (3), any designated agent designated to distribute receipts &om the licensing of
transmissions in accordance with subsection (f} may deduct &om any of its receipts, prior to the distribution of
such receipts, the reasonable costs identified in paragraph (3) of such agent incurred after November 1, 1995, with

respect to such copyright owners and performers who have entered with such agent a contractual relationship that

specifies that such costs may be deducted from such royalty receipts.

(h) Licensing to Affiliates.—

(1) If the copyright owner of a sound recording licenses an affiliated entity the right to publicly perform a sound

recording by means of a digital audio transmission under ~seotion 106 6, the copyright owner shall make the

licensed sound recording available under s~ection 106 6 on no less favorable terms and conditions to all bona fide

entities that offer similar services, except that, if there are material differences in the scope of the requested

license with respect to the type of service, the particular sound recordings licensed, the &equency of use, the

number of subscribers served, or the duration, then the copyright owner may establish different terms and

conditions for such other services.

 2006 Thomson/West. No Claim to Orig. U.S. Govt, Works.

Page 10

17 U.S.C.A. $ 114
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(2) The limitation set forth in paragraph (1) of this subsection shall not apply in the case where the copyright

owner of a sound recording licenses—

(A) an interactive service; or

(B) an entity to perform publicly up to 45 seconds of the sound recording and the sole purpose of the

performance is to promote the distribution or performance of that sound recording.

(i) No effect on royalties for underlying works.--License fees payable for the public performance of sound

recordings under ~section 106 6 shall not be taken into account in any administrative, judicial, or other governmental
proceeding to set or adjust the royalties payable to copyright owners of musical works for the public performance of
their works. It is the intent of Congress that royalties payable to copyright owners of musical works for the public
perfonnance of their works shall not be diminished in any respect as a result of the rights granted by ~section 106 6 .

(j) Definitions.—As used in this section, the following terms have the following meanings:

(1) An "affiliated entity" is an entity engaging in digital audio transmissions covered by ~section 106 6, other than
an interactive service, in which the licensor has any direct or indirect partnership or any ownership interest
amounting to 5 percent or more of the outstanding voting or non-voting stock.

(2) An "archived program" is a predetermined program that is available repeatedly on the demand of the
transmission recipient and that is performed in the same order from the beginning, except that an archived
program shall not include a recorded event or broadcast transmission that makes no more than an incidental use of
sound recordings, as long as such recorded event or broadcast transmission does not contain an entire sound
recording or feature a particular sound recording.

(3) A "broadcast" transmission is a transmission made by a terrestrial broadcast station licensed as such by the
Federal Communications Commission.

(4) A "continuous program" is a predetermined program that is continuously performed in the same order and that
is accessed at a point in the program that is beyond the control of the transmission recipient.

(5) A "digital audio transmission" is a digital transmission as defined in section 101, that embodies the
transmission of a sound recording. This term does not include the transmission of any audiovisual work.

(6) An "eligible nonsubscription transmission" is a noninteractive nonsubscription digital audio transmission not
exempt under subsection (d)(1) that is made as part of a service that provides audio programming consisting, in
whole or in part, ofperformances of sound recordings, including retransmissions ofbroadcast transmissions, if the
primary purpose of the service is to provide to the public such audio or other entertainment programming, and the
primary purpose of the service is not to sell, advertise, or promote particular products or services other than sound
recordings, live concerts, or other music-related events.

(7) An "interactive service" is one that enables a member of the public to receive a transmission of a program
specially created for the recipient, or on request, a transmission of a particular sound recording, whether or not as
part of a program, which is selected by or on behalf of the recipient. The ability of individuals to request that
particular sound recordings be performed for reception by the public at large, or in the case of a subscription
service, by all subscribers of the service, does not make a service interactive, if the programming on each channel
of the service does not substantially consist of sound recordings that are performed within 1 hour of the request or
at a time designated by either the transmitting entity or the individual making such request. If an entity offers
both interactive and noninteractive services (either concurrently or at different times), the noninteractive
component shall not be treated as part of an interactive service.

(8) A "new subscription service" is a service that performs sound recordings by means of noninteractive
subscription digital audio transmissions and that is not a preexisting subscription service or a preexisting satellite
digital audio radio service.
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(9) A "nonsubscription" transmission is any transmission that is not a subscription transmission.

(10) A "preexisting satellite digital audio radio service" is a subscription satellite digital audio radio service

provided pursuant to a satellite digital audio radio service license issued by the Federal Communications

Commission on or before July 31, 1998, and any renewal of such license to the extent of the scope of the original

license, and may include a limited number of sample channels representative of the subscription service that are

made available on a nonsubscription basis in order to promote the subscription service.

(11) A "preexisting subscription service" is a service that performs sound recordings by means of noninteractive

audio-only subscription digital audio transmissions, which was in existence and was making such transmissions to

the public for a fee on or before July 31, 1998, and may include a limited number of sample channels

representative of the subscription service that are made available on a nonsubscription basis in order to promote

the subscription service.

(12) A "retransmission" is a further transmission of an initial transmission, and includes any further retransmission

of the same transmission. Except as provided in this section, a transmission qualifies as a "retransmission" only if
it is simultaneous with the initial transmission. Nothing in this definition shall be construed to exempt a
transmission that fails to satisfy a separate element required to qualify for an exemption under section 114(d)(1).

(13) The "sound recording performance complement" is the transmission during any 3-hour period, on a particular
channel used by a transmitting entity, ofno more than—

(A) 3 different selections of sound recordings from any one phonorecord lawfully distributed for public
performance or sale in the United States„ if no more than 2 such selections are transmitted consecutively; or

(8) 4 different selections of sound recordings-

(i) by the same featured recording artist; or

(ii) &om any set or compilation ofphonorecords lawfully distributed together as a unit for public performance
or sale in the United States,

ifno more than three such selections are transmitted consecutively:

Provided, That the transmission of selections in excess of the numerical limits provided for in clauses (A) and

(8) &om multiple phonorecords shall nonetheless qualify as a sound recording performance complement if the
programming of the multiple phonorecords was not willfully intended to avoid the numerical limitations
prescribed in such clauses.

(14) A "subscription" transmission is a transmission that is controlled and limited to particular recipients, and for
which consideration is required to be paid or otherwise given by or on behalf of the recipient to receive the
transmission or a package of transmissions including the transmission.

(15) A "transmission" is either an initial transmission or a retransmission.

~FN1 So in original. Probably should be "their".

~FN2 So in original. Probably should be "this section and section 112 of this title".

~FN3 So in original. Probably should be "this section or section 112 of this title".

Current through P.L. 109-367 (excluding P.L. 109-304, P.L. 109-364)
approved 10-26-06
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Words and Music by Cat Stevens
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*Capo VII

Strum Pattern: 3, 4
Pick Pattern: 2, 4

Intro
Slowly

G D

*Optional: To match recording, place capo at 7th tret.

D
 Verse

G Dsus4 Cadd9 Dsus4 Dsus4

1. I would have giv - en you all of my heart,
2., 3. want you by my side

but there's some-one who's tom it a
just to help me dry the tearsthat I'e

Cadd9 Dsus4 Dsus4 Cadd9 Dsus4 Dsus4

part.
cried.

And he's tak - en just all that I

And I'm sure gon-na give you a
had,
try,

but if you want, I'l try to love a - gain.
and if you want, I'l try to love a- gain.

Cadd4 Dsus4 D

Ba - by, I'l
Ba - by, I'l

try to love. a - gain but I know:
try to love a - gain but I know:
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CAT STEVENS
WED 27TH DEC - 7:OOPM

One of pop's most prolific talents. He's sold over 40 million
records but turned his back on fame, changed his religion
and his name. Yusuf Islam resurrects the ghost of Cat
Stevens.
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BIOGRAPHY

CAT STEVENS
born: 21-07-1948
birth place: London, England

Cat Stevens was born Stephen Demetre Georgiou in 1948, to a Greek Cypriot
father and a Swedish mother. The family owned a restaurant on Shaftesbury
Avenue, in the west End of London, and Stevens and his older brother and
sister waited tables from an early age.

Although he was brought up within the Greek Orthodox religion,Stevens'arentssent him to a Roman Catholic school, where he developed a strong
moral conscience.

After learning to play the piano in his parents tiny flat, Cat Stevens'alent was
soon spotted by record executives, and he released his first hit single at the
tender age of eighteen, entitled 'I Love My Dog'.

As Cat Steven's, Stephen enjoyed chart success with classic tracks such as
'Morning Has Broken', 'Here Comes My Baby', 'Father and Son'nd 'The First
Cut ls The Deepest'.

When he was nineteen Stevens contracted tuberculosis, and was hospitalised.
He claims that it was this period of illness and recovery that forced him to re-
evaluate his lifestyle.

Stevens eventually decided to convert to Islam, despite the fact that his father'
nationality had meant that he was raised to view the religion with suspicion. He
changed his name to Yusuf Islam, and withdrew from the world of
entertainment.

A scandal broke out in 1989 when Yusuf was asked by a radio presenter to give
his opinion on Salman Rushdie's controversial book 'Satanic Verses'. Although
he stated that he thought the book to be blasphemous to the Islamic faith, he
also declared that he did not condone the views of Ayatollah Khomeini, who
had called for, the death sentence for Rushdie. However, Yusuf Islam was
misrepresented in the press and his music was subsequently blacklisted by a
number of radio stations.

ln the decades that followed, Yusuf presented lectures on cosmic and religious
themes.

1995 saw the release of Yusuf Islam's first album in eighteen years, titled 'The
Life of the Last Prophet'.

He continues to write music and study religion. He released a charity track with
Ronan Keating in late 2004, and his most recent appearance was an
impromptu live set at the concert for Darfur refugees at the Royal Albert Hall,
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III. SOURCES OF MUSIC PUBLISHING INCOME

The sources of a music publisher's income can be divided into
three categories: (1) major sources of income (i.e., where the largest
share is derived), (2) secondary sources of income, (3) and emerging

, ART.; 'OP..MUSIC PUBLISHING
q&1

& mfA&: .

g,,„jjf&Q.-Music (owned by Universal Music Group.), Sony Music (for-
'-'nerly,':CBS Music), and BMG Music (owned by Bertelsmann Music

"„-: Qrtiup)& A small group of major publishers are those such as Polygram
,,', ggsje, Virgin Music, and Chrysalis Music who are affiliated with

."'., inajor record companies.
:. '::;There are a large group of publishers who would fall in the cat-

egory& of independent music publisher, who publish music written by
'~Pi ' 'thers, but leave the mechanical aspects of publishing administration

to: o&thers. These independent publishers engage in some creative ac-'-.; ',:::":-.,: ': 'ivities, but many of them, at their core, perform the function of ad-
ministering the administrators — that is, they may contract with one

::: 'of:the major worldwide publishers to perform their administration
;. i'., -...-';: functions on a worldwide basis or they may engage one of the majors

to administer their rights in the U.S. and separately contract with
::. music publishers around the world for local overseas administration.

Examples of independent music publishers include Peermusic Pub-
'ishing, Zomba Music, Irving/Almo Music, and Jobette Music. Many

motion picture studios and production companies have their own
music publishing companies which are used to administer the com-
positions written for their motion pictures and television programs.

The third category is the writer who maintains his own publishing
rights and sets up his own publishing company. These may include
popular recording artists who write their own material and don't re-
quire the creative services of a major or independent publisher. Ex-
amples include Bob Dylan, Bruce Springsteen, and Neil Diamond.
Often, the objective of these composer/publishers is to get the best
administration at the lowest possible price, and, to that end, enter into
administration deals directly with the majors and overseas music pub-
lishers. The terms of administration agreements are discussed in Chap-
ter 4. The vast majority of music publishers existing today are in this
third category.
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sources of income (i.e., other sources that may be minor today, but
could play an important role in the future of music publishing).

The major sources of music publishing income include the fol-
lowing kinds of uses:

 Sound recordings
o Public performances
o Theatrical motion pictures

Television programs

Videocassettes and video laserdiscs

Advertising

The secondary sources of music publishing income include:

Printed music

0 Foreign subpublishing
0 Radio programs (broadcast and closed circuit)

Music boxes and other consumer musical products
Non-theatrical motion pictures

Non-theatrical videocassettes and laserdiscs
Dramatic performances

Dramatic adaptations

The emerging sources of income include:

Computer software, multimedia, and new media products
0 Digital transmission (e.g., Internet)

The business and legal aspects of each of these sources of music
publishing income are discussed in the chapters which follow, organ-ized by the type of license agreement used as the basis of the under-
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lying transaction. These sources of income and their related licenses

are summarized below:

A. Major Sources of Income

Music used iri sound recordings, and distributed in compact discs

and audiocassettes, is permitted by the grant of what is known, for

historical reasons, as a mechanical license z and these generate me-

chanical royalties. Mu'sic'+at is publicly performed on, for example,

radio and television, is 'generally permitted under a performance li-.

cense issued to the user on a blanket. basis by a performance rights

society,'hich pays performance royalties to songwriters and music

publishers; Music. that is embodied in copies of motion pictures for

theatrical 'distribution generate synchronization royalties, the licensing

for which is granted in'a theatrical synchronization license." Music

that is embodied in copies of television programs for television broad-

cast also generate synchronization royalties, the licensing for which is

granted in a. television synchronization license.s When a previously

produced theatrical motion picture or television program, or newly

produced video program (e.g., nature film or music video), is embod-

ied 'in videocassettes or laserdiscs for home distribution, a 'separate

license, commonly called a videogram license, is required. When mu-

sic is used as part of a cominercial advertising campaign a special

commercial advertising synchronization license is required.7

B. Secondary Sources of Income

Music used in sheet music, music folios, and other printed copies

of music is permitted by the grant of a print license s and these gen-

erate print royalties. Income from sources outside of the United States

and new media products

ch of these sources of music
h ers which follow, organ-

the basis of the under-

2 For a full discussion of mechanical licensing, see Chapter 12.

For performance licensing, see Chapter 17.
4 For theatrical synchronization licensing, see Chapter 14.

'or television synchronization licensing, see Chapter 14.

For videogram licensing, see Chaptei,15.
~ For advertising in television, radio, and print, see Chapter 20.

', For print licensing, see Chapter 11.
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is generally derived from agreements with international music sub-
publishers, who engage, in their local countries, in many of the same
licensing activities as the music publishers they represent. Music used
in sound recordings that are intended to be used solely for public radio
or closed-circuit broadcast (e.g., the music you hear in elevators and
on airplanes) is permitted by the grant of what is known as an elec-
trical transcription license, and these generate electrical transcription
royalties,

When music is embodied in a music box or similar musical prod-
uct, such as a talking doll or singing greeting card, a music box license
or consumer musical product license is required.'usic used in pro-
motional or training videos produced by corporations is licensed under
a non-theatrical synchronization license" and when these videos are
distributed in videocassette or laserdisc form, a non-theatrical video-
gram license is required.'z

Though rarely a significant source of publishing income, a dra-
matic performance license is required by anyone who wishes to render
a dramatic performance of a song — that is, when the song is used
to carry forward the plot or story of a dramatic work, such as a motion
picture, television program, or theatrical play. A dramatic performance
license should not be confused with a grand performance license, the
latter of which is not a license strictly for music — it is a license to
perform a grand opera or grand musical play, or portion thereof."
Finally, if you desire to produce a dramatization of a musical com-
position, or more accurately, its lyrics (i.e., much like one would pro-
duce a motion picture adaptation of a novel or short story), you would
require a dramatic adaptation license.

C. Emerging Sources of Income

In the emerging sources of music publishing income may be found
the very beginnings of the future of the music publishing business.

'or electrical transcription licensing, see Chapter 13.'or videogram licensing, see Chapter 15.
" For non-theatrical synchronization licensing, see Chapter 14.
"For non-theatrical videogram licensing, see Chapter 15.
13 For dramatic performance licensing, grand performance licensing, and dramatic ad-
aptation licensing, see Chapter 18.
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of the legal system, from performing those acts. It is this right to

exclude that forms the basis of the right to license, or, in other words,

right to give permission. The various types of licenses that a copyright
owner may grant are defined by the use for which permission is

sought.
The following are the primary forms of licenses customarily used

in the music industry:

A. Print Licenses

A print license is a permission that authorizes one to make printed
copies of music, such as sheet music and printed music folios, and

reprints of lyrics in books, magazines, and print advertising. Print
licenses are discussed in Chapter 11.

B. Mechanical Licenses

A mechanical license is the form of permission that authorizes
one to make mechanical reproductions of a musical composition, that
are not accompanied by a motion picture or other audiovisual work,
and which are made for the purpose of distributing them to the public
for private use. Examples of such mechanical reproductions include
music embodied in piano rolls, record albums, audiocassettes, digital
audio tapes, compact optical discs, and computer chips. Motion pic-
ture films, videotapes, and audiovisual laser discs that contain music
accompanied by motion pictures or other audiovisual works are never
the subject of mechanical licenses. Mechanical licenses are discussed
at length in Chapter 12.

RES FOR MUSIC

ner of copyright the exclusive
the copyrighted work, to make
recordings of the work, and to
Iave said, these exclusive rights
:lude others, through the power

C. Electrical Transcription Licenses

An electrical transcription license is the form of permission that
authorizes one to make mechanical reproductions of a musical com-

position, that are not accompanied by a motion picture or other au-

diovisual work, and which are made for radio broadcast or for

purposes other than distribution to the public for private use. Me-

chanical reproductions of music for radio broadcast are called, "elec-

ttical transcriptions," or simply, "transcriptions," the term "electrical"

being a holdover from the days before magnetic tape. Examples of

transcriptions include recordings of radio theme music, musical intro-
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ductions, and background music for commercial advertising made spe-
cifically for radio broadcast, as well as recordings compiled for use
in syndicated radio programs. Electrical Transcription licenses are dis-
cussed at length in Chapter 13.

D. Synchronization Licenses

A synchronization license is the form of permission that authorizes
one to make mechanical reproductions of a musical composition, that
are accompanied by a motion picture or other audiovisual work, for
use in connection with motion picture theatrical performance and tel-
evision broadcast, Examples of such reproductions include, motion
pictures, television programs, and music videos, embodied in any
form, such as film, tape, and optical laser disc. Technically, the music
is not always "synchronized" or recorded, as some licenses say, "in
timed-relation with" the motion picture, but these terms convey the
notion that the permission to make reproductions of the music is
strictly limited to copies embodying the specified motion picture to-
gether with the music. Most synchronization licenses contain a further
restriction relating to how the copies of a motion picture which em-
bodies a recording of the licensed music may be distributed: these
licenses limit the distribution of the motion picture to only those cop-
ies that are directly related to effecting the performance of the picture
in motion picture theaters and on television. These licenses may im-
pliedly or explicitly restrict any other form of distribution, including
distribution on videocassette laser discs for the home video market.
Synchronization licenses are discussed at length in Chapter 14.

E. Videogram Licenses

A videogram license is the form of permission that authorizes one
to make mechanical reproductions of a musical composition, that are
accompanied by a motion picture or other audiovisual work, and
which may be distributed on videocassette, optical laser disc, or other
home video device for distribution into the home video market. Vide@-
gram licenses are discussed at length in Chapter 15.

K Commercial Synchronization Licenses

A commercial synchronization license is the form of synchroni-
zation license, that authorizes one to make reproductions of and broad-
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Synchronization licenses are discussed at length in Chapter 14.

E. Videogram Licenses

A videogram license is the form of permission that authorizes one
to make mechanical reproductions of a musical composition, that are
accompanied by a motion picture or other audiovisual work, and
which may be distributed on videocassette, optical laser disc, or other
home video device for distribution into the home video market. Video-
gram licenses are discussed at length in Chapter 15.

K Commercial Synchronization Licenses

A commercial synchronization license is the form of synchroni-
zation license, that authorizes one to make reproductions of and broad-
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G. Musical Product Licenses

A musica/ product license is the form of permission that author-

izes one to make mechanical reproductions of a musical composition

in connection with the distribution of a commercial product, such as

wind-up music boxes, singing dolls, and musical greeting cards.

This form of license may resemble either a mechanical license or

a videogram license, depending on whether the use of music in the

product is accompanied by audiovisual images. See Chapter 21 for a

more detailed discussion of musical product licenses.

H. Multimedia License

A multimedia license is a "catch-all" term for the form of per-

mission that authorizes one to make reproductions of a musical com-

position in connection with the distribution of multimedia compact

discs, computer software, karaoke, and other new media devices. See

Chapter 22 for a more detailed discussion of these emerging forms of

licenses.

I. Digital Transmission Licenses and Digital
Reproduction Licenses

The forms of licenses that authorize one to digitally transmit mu-

sical works and to reproduce them by means of digital transmissions

do not have generally accepted names yet, but they are discussed in

Chapter 23 on Licensing Musical Works and Sound Recordings on the
':: Internet.

.J. Performance Licenses

A performance license is a permission that authorizes one to

perform a work publicly. Performance licenses are discussed in Chap-

ter 17.
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K. Dramatic Performance Licenses and Grand Performance
Licenses

A dramatic performance license is a permission that authorizesthe performance of a song dramatically — that is, when the song isused to carry forward the plot or story of a dramatic work, such as amotion picture, television program, or theatrical play. A grand per-formance license is a not a license in music at all — it is a license toperform a grand opera or grand musical play, or portion thereof. Therights that form the basis of these types of licenses are discussed atlength in Chapter 18.

L. Dramatic Adaptation Licenses
A dramatic adaptation license is a permission that authorizes oneto make a dramatization of a musical composition, or more accurately,its lyrics. Just as a motion picture can be a dramatic adaptation of anovel, a motion picture or television program may be a dramatic ad-aptation of the lyrics of a song. Although a motion picture adaptationof a song may include a performance of the song, a dramatic adap-tation license does not authorize one to render a dramatic performanceof the song, a license for which must be acquired separately. This typeof license is discussed in Chapter 18.

X. DIFFERENCES IN THE RIGHTS AND PRIVILEGES
OF HOLDERS OF EXCLUSIVE RIGHTS

AND NON-EXCLUSIVE LICENSES

The copyright law entitles the owner of any exclusive right, to theextent of that right, "all of the protection and remedies accorded tothe copyright owner." This means, for example, that a person hold-ing an exclusive right to do something, such as perform a particularcomposition on television may sue in his own name anyone who in-f'inges that particular right, even though the undivided copyright re-mains in the hands of someone else. By contrast, a non-exclusive

'-'7 U.S.C. Sec. 201(dl(2).
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Music Publishers:
Are You Getting Your Share of the Audio Home Recording Act Royalties?

The Harry Fox Agency Can Administer This for You

October 30, 2006 - In 1992, Congress passed the landmark Audio Home Recording Act
(AHRA), which amended the V.S. Copyright Law to require electronics manufacturers
and importers to pay royalties on consumer digital audio recording devices (hardware)
and digital audio recording media (blank recordable tapes and discs) manufactured and
distributed in the United States or imported into and distributed in the United States.
Music publishers are entitled to a portion of the monies collected under the AHRA, and
The Harry Fox Agency (HFA) is the primary agent authorized to distribute these royalties
to music publishers.

Manufacturers and importers of digital audio recording devices or blank media are
required to deposit the specified royalty payments with the U.S. Copyright Office on a
quarterly basis. In general, the level of required royalty payment under the AHRA is 2%
ofwholesale price or import value for digital audio recording devices, and 3% of the
wholesale price or import value for digital audio recording media. One-third of the
royalty payments are allocated to music publishers and songwriters, and this amount is
split 50-50 between the two groups. These royalties are then distributed to HFA on a
periodic basis (generally every 2-3 years), which HFA then distributes to its affiliated
publishers based on market share during that period.

A publisher does not have to affiliate with HFA for any other licensing or royalty
collection activity in order for HFA to collect and distribute AHRA royalties to you. In
return for administering this activity, HFA takes its standard, low commission of 6.75%
of distributed royalties. For more information, or to download HFA AHRA Authorization
forms, go to www.harryfox.corn. Or, contact HFA Publisher Services at 212-834-0100 or
email publisherservices@harryfox.corn. Ifyou are already an HFA-affiliated publisher
and are unsure ifyou authorized HFA to handle AHRA royalties for you, please also
contact HFA Publisher Services.

About HFA
Established in 1927 by the National Music Publishers'ssociation, HFA represents over 30,000 U.s.
music publishers for their mechanical licensing needs, issuing licenses and collecting and distributing
royalties. HFA also provides collection and monitoring services to its U.S. publisher clients for music
distributed and sold in over 95 territories around the world. For more information about HFA, or to become
an affiliate publisher or a licensee, see www.harryfox.corn,

Media Contact:
Laurie Jakobsen
212-834-0133
ljakobsen@harryfox.corn
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Effective: [See Notes]

UNITED STATES CODE ANNOTATED
TITLE 17. COPYRIGHTS
CHAPTER 1—SUBJECT MATTER AND SCOPE OF COPYRIGHT

~g 115. Scope of exclusive rights in nondramatic musical works: Compulsory license for making and
distributing phonorecords

In the case of nondramatic musical works, the exclusive rights provided by clauses 1 and 3 of section 106 to

make and to distribute phonorecords of such works, are subject to compulsory licensing under the conditions spe-

cified by this section.

(a) Availability and Scope ot'Compulsory License.—

(1) When phonorecords of a nondramatic musical work have been distributed to the public in the United States
under the authority of the copyright owner, any other person, including those who make phonorecords or digital
phonorecord deliveries, may„by complying with the provisions of this section, obtain a compulsory license to

make and distribute phonorecords of the work. A person may obtain a compulsory license only if his or her
primary purpose in making phonorecords is to distribute them to the public for private use, including by means of
a digital phonorecord dehvery. A person may not obtain a compulsory license for use of the work in the making of
phonorecords duplicating a sound recording fixed by another, unless: (i) such sound recording was fixed lawfully;
and (ii) the making of the phonorecords was authorized by the owner of copyright in the sound recording or, if the
sound recording was fixed before February 15, 1972, by any person who fixed the sound recording pursuant to an
express license from the owner of the copyright in the musical work or pursuant to a valid compulsory license for
use of such work in a sound recording.

(2) A compulsory license includes the privilege of making a musical arrangement of the work to the extent neces-
sary to conform it to the style or manner of interpretation of the performance involved, but the arrangement shall
not change the basic melody or fundamental character of the work, and shall not be subject to protection as a de-
rivative work under this title, except with the express consent of the copyright owner.

(b) Notice of Intention to Obtain Compulsory License.—

(1) Any person who wishes to obtain a compulsory license under this section shall, before or within thirty days
after making, and before distributing any phonorecords of the work, serve notice of intention to do so on the copy-
right owner. If the registration or other public records of the Copyright Office do not identify the copyright owner
and include an address at which notice can be served, it shall be sufficient to file the notice of intention in the
Copyright Office. The notice shall comply, in form, content, and manner of service, with requirements that the
Register of Copyrights shall prescribe by regulation.

(2) Failure to serve or file the notice required by clause (1) forecloses the possibility of a compulsory license and,
in the absence of a negotiated license, renders the making and distribution of phonorecords actionable as acts of
infringement under section 501 and fully subject to the remedies provided by sections 502 through 506 and 509.

(c) Royalty Payable under Compulsory License.—

0 (1) To be entitled to receive royalties under a compulsory license, the copyright owner must be identified in the
registration or other public records of the Copyright Office. The owner is entitled to royalties for phonorecords
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made and distributed after being so identified, but is not entitled to recover for any phonorecords previously made
and distributed.

(2) Except as provided by clause (1), the royalty under a compulsory license shall be payable for every phonore-
cord made and distributed in accordance with the license. For this purpose, and other than as provided in para-
graph (3), a phonorecord is considered "distributed" if the person exercising the compulsory license has voluntar-
ily and permanently parted with its possession. With respect to each work embodied in the phonorecord, the roy-
alty shall be either two and three-fourths cents, or one-half of one cent per minute of playing time or fraction
thereof, whichever amount is larger.

(3)(A) A compulsory license under this section includes the right of the compulsory licensee to distribute or au-
thorize the distribution ofa phonorecord ofa nondramatic musical work by means ofa digital transmission which
constitutes a digital phonorecord delivery, regardless of whether the digital transmission is also a public perform-
ance of the sound recording under section 106(61 of this title or of any nondramatic musical work embodied
therein under section 106(41 of this title. For every digital phonorecord delivery by or under the authority of the
compulsory licensee—

(i) on or before December 31, 1997, the royalty payable by the compulsory licensee shall be the royalty pre-
scribed under paragraph (2) and chapter 8 of this title; and

(li) on or after January 1, 1998, the royalty payable by the compulsory licensee shall be the royalty prescribed
under subparagraphs (B) through (E) and chapter 8 of this title.

(B) Notwithstanding any provision of the antitrust laws, any copyright owners ofnondramatic musical works and
any persons entitled to obtain a compulsory license under subsection (a)(1) may negotiate and agree upon the
terms and rates of royalty payments under this section and the proportionate division of fees paid among copyright
owners, and may designate common agents on a nonexclusive basis to negotiate, agree to, pay or receive such
royalty payments. Such authority to negotiate the terms and rates of royalty payments includes, but is not limited
to, the authority to negotiate the year during which the royalty rates prescribed under this subparagraph and sub-
paragraphs (C) through (E) and chapter 8 of this title shall next be determined.

(C) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for the activities
specified by this section during the period beginning with the effective date of such rates and terms, but not earlier
than January 1 of the second year following the year in which the petition requesting the proceeding is filed, and
ending on the effective date of successor rates and terms, or such other period as the parties may agree. Such
terms and rates shall distinguish between (i) digital phonorecord deliveries where the reproduction or distribution
of a phonorecord is incidental to the transmission which constitutes the digital phonorecord delivery, and (ii) di-
gital phonorecord deliveries in general. Any copyright owners ofnondramatic musical works and any persons en-
titled to obtain a compulsory license under subsection (a)(1) may submit to the Copyright Royalty Judges licenses
covering such activities. The parties to each proceeding shall bear their own costs.

(D) The schedule of reasonable rates and terms determined by the Copyright Royalty Judges shall, subject to sub-
paragraph (E), be binding on all copyright owners of nondramatic musical works and persons entitled to obtain a
compulsory license under subsection (a)(1) during the period specified in subparagraph (C), such other period as
may be determined pursuant to subparagraphs (B) and (C), or such other period as the parties may agree. Such
terms and rates shall distinguish between (i) digital phonorecord deliveries where the reproduction or distribution
of a phonorecord is incidental to the transmission which constitutes the digital phonorecord delivery, and (ii) di-
gital phonorecord deliveries in general. In addition to the objectives set forth in section 801Kb)(1'i, in establishing
such rates and terms, the Copyright Royalty Judges may consider rates and terms under voluntary license agree-
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ments described in subparagraphs (B) and (C). The royalty rates payable for a compulsory license for a digital
phonorecord delivery under this section shall be established de novo and no precedential effect shall be given to
the amount of the royalty payable by a compulsory licensee for digital phonorecord deliveries on or before
December 31, 1997. The Copyright Royalty Judges shall also establish requirements by which copyright owners
may receive reasonable notice of the use of their works under this section, and under which records of such use
shall be kept and made available by persons making digital phonorecord deliveries.

(E)(i) License agreements voluntarily negotiated at any time between one or more copyright owners of nondra-
matic musical works and one or more persons entitled to obtain a compulsory license under subsection (a)(1) shall
be given effect in lieu of any determination by the Librarian of Congress and Copyright Royalty Judges. Subject
to clause (ii), the royalty rates determined pursuant to subparagraph (C) and (D) shall be given effect as to digital
phonorecord deliveries in lieu of any contrary royalty rates specified in a contract pursuant to which a recording
artist who is the author of a nondramatic musical work grants a license under that person's exclusive rights in the
musical work under paragraphs (11 aud (3) of section 106 or commits another person to grant a license in that mu-
sical work under paragraphs (11 and (31 of section 106, to a person desiring to fix in a tangible medium of expres-
sion a sound recording embodying the musical work.

(li) The second sentence ofclause (i) shall not apply to—

(I) a contract entered into on or before June 22, 1995, and not modified thereafter for the purpose of reducing
the royalty rates determined pursuant to subparagraph (C) and (D) or of increasing the number ofmusical works
within the scope of the contract covered by the reduced rates, except ifa contract entered into on or before June
22, 1995, is modified thereafter for the purpose of increasing the number ofmusical works within the scope of
the contract, any contrary royalty rates specified in the contract shall be given effect in lieu of royalty rates de-
termined pursuant to subparagraph (C) and (D) for the number ofmusical works within the scope of the contract
as of June 22, 1995; and

(II) a contract entered into after the date that the sound recording is fixed in a tangible medium of expression
substantially in a form intended for commercial release, if at the time the contract is entered into, the recording
artist retains the right to grant licenses as to the musical work under paramaphs (11 and (3) of section 106.

(F) Except as provided in section 1002(el of this title, a digital phonorecord delivery licensed under this paragraph
shall be accompanied by the information encoded in the sound recording, if any, by or under the authority of the
copyright owner of that sound recording, that identifies the title of the sound recording, the featured recording
artist who performs on the sound recording, and related information, including information concerning the under-
lying musical work and its writer.

(G)(i) A digital phonorecord delivery of a sound recording is actionable as an act of infringement under section
3Q. and is fully subject to the remedies provided by sections 502 through ~50 and section 509, unless—

(I) the digital phonorecord delivery has been authorized by the copyright owner of the sound recording; and

(Il) the owner of the copyright in the sound recording or the entity making the digital phonorecord delivery has
obtained a compulsory license under this section or has otherwise been authorized by the copyright owner of the
musical work to distribute or authorize the distribution, by means ofa digital phonorecord delivery, ofeach mu-
sical work embodied in the sound recording.

(li) Any cause of action under this subparagraph shall be in addition to those available to the owner of the copy-
right in the nondramatic musical work under subsection (c)(6) and section 106(41 and the owner of the copyright
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ments described in subparagraphs (8) and (C). The royalty rates payable for a compulsory license for a digital
phonorecord delivery under this section shall be established de novo and no precedential effect shall be given to
the amount of the royalty payable by a compulsory licensee for digital phonorecord deliveries on or before
December 31, 1997. The Copyright Royalty Judges shall also establish requirements by which copyright owners
may receive reasonable notice of the use of their works under this section, and under which records of such use
shall be kept and made available by persons making digital phonorecord deliveries.

(K)(i) License agreements voluntarily negotiated at any time between one or more copyright owners of nondra-
matic musical works and one or more persons entitled to obtain a compulsory license under subsection (a)(1) shall
be given effect in lieu of any determination by the Librarian of Congress and Copyright Royalty Judges. Subject
to clause (ii), the royalty rates determined pursuant to subparagraph (C) and (D) shall be given effect as to digital
phonorecord deliveries in lieu of any contrary royalty rates specified in a contract pursuant to which a recording
artist who is the author of a nondramatic musical work grants a license under that person's exclusive rights in the
musicalworkunder ara ra hs 1 and 3 ofsection106orcommitsanotherpersontograntalicenseinthatmu-
sical work under arayra hs 1 rnid 3 of section 106, to a person desiring to fix in a tangible medium of expres-
sion a sound recording embodying the musical work.

(li) The second sentence of clause (i) shall not apply to—

(I) a contract entered into on or before June 22, 1995, and not modified thereafter for the purpose of reducing
the royalty rates determined pursuant to subparagraph (C) and (D) or of increasing the number of musical works
within the scope of the contract covered by the reduced rates, except if a contract entered into on or before June
22, 1995, is modified thereafter for the purpose of increasing the number of musical works within the scope of
the contract, any contrary royalty rates specified in the contract shall be given effect in lieu of royalty rates de-
termined pursuant to subparagraph (C) and (D) for the number ofmusical works within the scope of the contract
as of June 22, 1995; and

(II) a contract entered into after the date that the sound recording is fixed in a tangible medium of expression
substantially in a form intended for commercial release, if at the time the contract is entered into, the recording
artistretains the right to grant licenses as to the musical work under ara ra hs 1 and 3 of section 106.

(F) Except as provided in ~section 2 002 e of this title, a digital phonorecord delivery licensed under this paragraph
shall be accompanied by the information encoded in the sound recording, if any, by or under the authority of the
copyright owner of that sound recording, that identifies the title of the sound recording, the featured recording
artist who performs on the sound recording, and related information, including information concerning the under-
lying musical work and its writer.

(G)(i) A digital phonorecord delivery of a sound recording is actionable as an act of infringement under section
501 and is fully subject to the remedies provided by sections 502 through 506 and section 509, unless—

(I) the digital phonorecord delivery has been authorized by the copyright owner of the sound recording; and

(II) the owner of the copyright in the sound recording or the entity making the digital phonorecord delivery has
obtained a compulsory license under this section or has otherwise been authorized by the copyright owner of the
musical work to distribute or authorize the distribution, by means of a digital phonorecord delivery, of each mu-
sical work embodied in the sound recording.

(li) Any cause of action under this subparagraph shall be in addition to those available to the owner of the copy-
right in the nondramatic musical work under subsection (c)(6) and ~section f 06 4 and the owner of the copyright
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in the sound recording under section 106(6l.

(8) The liability of the copyright owner of a sound recording for infringement of the copyright in a nondramatic

musical work embodied in the sound recording shall be determined in accordance with applicable law, except that
the owner ofa copyright in a sound recording shall not be liable for a digital phonorecord delivery by a third party
if the owner of the copyright in the sound recording does not license the distribution ofa phonorecord of the non-

dramatic musical work.

(I) Nothing in section 1008 shall be construed to prevent the exercise of the rights and remedies allowed by this
paragraph, paragraph (6), and chapter 5 in the event of a digital phonorecord delivery, except that no action al-

leging infringement ofcopyright may be brought under this title against a manufacturer, importer or distributor of
a digital audio recording device, a digital audio recording medium, an analog recording device, or an analog re-

cording medium, or against a consumer, based on the actions described in such section.

(J) Nothing in this section annuls or limits (i) the exclusive right to publicly perform a sound recording or the mu-
sical work embodied therein, including by means of a digital transmission, under sections 106(4) and 106(61, QQ
except for compulsory licensing under the conditions specified by this section, the exclusive rights to reproduce
and distribute the sound recording and the musical work embodied therein under sections 106(1) and 106(3)„ in-
cluding by means of a digital phonorecord delivery, or (iii) any other rights under any other provision of section
f95, or remedies available under this title, as such rights or remedies exist either before or a8er the date of enact-
ment of the Digital Performance Right in Sound Recordings Act of 1995.

(K) The provisions of this section concerning digital phonorecord deliveries shall not apply to any exempt trans-
missions or retransmissions under section 114(d'i(1'i. The exemptions created in section 114l'd'll'1'3 do not expand
or reduce the rights of copyright owners under section 106(1) through with respect to such transmissions and
retransmissions.

(4) A compulsory license under this section includes the right of the maker of a phonorecord of a nondramatic
musical work under subsection (a)(1) to distribute or authorize distribution of such phonorecord by rental, lease,
or lending (or by acts or practices in the nature of rental, lease, or lending). In addition to any royalty payable un-
der clause (2) and chapter 8 of this title, a royalty shall be payable by the compulsory licensee for every act ofdis-
tribution ofa phonorecord by or in the nature ofrental, lease, or lending, by or under the authority of the compuls-
ory licensee. With respect to each nondramatic musical work embodied in the phonorecord, the royalty shall be a
proportion of the revenue received by the compulsory licensee Rom every such act ofdistribution of the phonore-
cord under this clause equal to the proportion of the revenue received by the compulsory licensee from distribu-
tion of the phonorecord under clause (2) that is payable by a compulsory licensee under that clause and under
chapter 8. The Register ofCopyrights shall issue regulations to carry out the purpose of this clause.

(5) Royalty payments shall be made on or before the twentieth day of each month and shall include all royalties
for the month next preceding. Bach monthly payment shall be made under oath and shall comply with require-
ments that the Register of Copyrights shall prescribe by regulation. The Register shall also prescribe regulations
under which detailed cumulative annual statements of account, certified by a certified public accountant, shall be
filed for every compulsory license under this section. The regulations covering both the monthly and the annual
statements of account shall prescribe the form, content, and manner of certification with respect to the number of
records made and the number ofrecords distributed.

(6) If the copyright owner does not receive the monthly payment and the monthly and annual statements of ac-
count when due, the owner may give written notice to the licensee that, unless the default is remedied within thirty
days from the date of the notice, the compulsory license will be automatically terminated. Such termination
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in the sound recording under ~codon 106 6 .

(H) The liability of the copyright owner of a sound recording for infringement of the copyright in a nondramatic

musical work embodied in the sound recording shall be determined in accordance with applicable law, except that
the owner of a copyright in a sound recording shall not be liable for a digital phonorecord delivery by a third party
if the owner of the copyright in the sound recording does not license the distribution of a phonorecord of the non-

dramatic musical work.

(I) Nothing in section 1008 shall be construed to prevent the exercise of the rights and remedies allowed by this

paragraph, paragraph (6), and chapter 5 in the event of a digital phonorecord delivery, except that no action al-

leging infringement of copyright may be brought under this title against a manufacturer, importer or distributor of
a digital audio recording device, a digital audio recording medium, an analog recording device, or an analog re-

cording medium, or against a consumer, based on the actions described in such section.

(J) Nothing in this section annuls or limits (i) the exclusive right to publicly perform a sound recording or the mu-
sical work embodied therein, including by means of a digital transmission, under ~sections 106 a and ~106 6, ~ii

except for compulsory licensing under the conditions specified by this section, the exclusive rights to reproduce
and distribute the sound recording and the musical work embodied therein under ~sections 106 i aad ~106 3, in-

cluding by means of a digital phonorecord delivery, or (iii) any other rights under any other provision of section
106, or remedies available under this title, as such xights or remedies exist either before or aAer the date of enact-
ment of the Digital Performance Right in Sound Recordings Act of 1995.

(K) The provisions of this section concerning digital phonorecord deliveries shall not apply to any exempt trans-

or reduce the rights of copyright owners under ~seed &n 106 I through ~5 with respect to such transmissions and
retransmissions.

(4) A compulsory license under this section includes the right of the maker of a phonorecord of a nondramatic
musical work under subsection (a)(1) to distribute or authorize distribution of such phonorecord by rental, lease,
or lending (or by acts or practices in the nature of rental, lease, or lending). In addition to any royalty payable un-
der clause (2) and chapter 8 of this title, a xoyalty shall be payable by the compulsory licensee for every act of dis-
tribution of a phonorecord by or in the nature of rental, lease, or lending, by or under the authority of the compuls-
ory licensee. With respect to each nondramatic musical work embodied in the phonorecord, the royalty shall be a
proportion of the revenue received by the compulsory licensee from every such act of distribution of the phonore-
cord under this clause equal to the proportion of the revenue received by the compulsory licensee from distribu-
tion of the phonorecord under clause (2) that is payable by a compulsory licensee under that clause and under
chapter 8. The Register of Copyrights shall issue regulations to carry out the purpose of this clause.

(5) Royalty payments shall be made on or before the twentieth day of each month and shall include all royalties
for the month next preceding. Each monthly payment shall be made under oath and shall comply with require-
ments that the Register of Copyrights shall prescribe by regulation. The Register shall also prescribe regulations
under which detailed cumulative annual statements of account, certified by a certified public accountant, shall be
filed for every compulsory license under this section. The regulations covering both the monthly and the annual
statements of account shall prescribe the form, content, and manner of certification with respect to the number of
records made and the number of records distributed.

(6) If the copyright owner does not receive the monthly payment and the monthly and annual statements of ac-
count when due, the owner may give written notice to the licensee that, unless the default is remedied within thirty
days from the date of the notice, the compulsory license will be automatically terminated. Such termination
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renders either the making or the distribution, or both, of all phonorecords for which the royalty has not been paid,
actionable as acts of infringement under section 501 and fully subject to the remedies provided by sections 502

through 506 and 509.

(d) Definition.—As used in this section, the following term has the following meaning: A "digital phonorecord de-

livery" is each individual delivery of a phonorecord by digital transmission of a sound recording which results in a

specifically identifiable reproduction by or for any transmission recipient of a phonorecord of that sound recording,

regardless ofwhether the digital transmission is also a public performance of the sound recording or any nondramat-

ic musical work embodied therein. A digital phonorecord delivery does not result from a real-time, non-interactive
subscription transmission of a sound recording where no reproduction of the sound recording or the musical work
embodied therein is made from the inception of the transmission through to its receipt by the transmission recipient
in order to make the sound recording audible.

Current through P.L. 109-367 (excluding P.L. 109-304, P.L. 109-364)

approved 10-26-06

Copr.  2006 Thomson/West. No. Claim to Orig. U.S. Govt. Works

END OF DOCUMENT
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Effective: [See Text Amendments] of the co-owners.

Code ofFederal Regulations Currentness
Title 37, Patents, Trademarks, and Copyrights

Chapter II. Copyright Office, Library of
Congress

l5 Subcha ter A. Copyright Office and

I Part 201. General Provisions ~Refs &
~Annos

Wg 201.18 Notice of intention to obtain
a compulsory license for making and
distributing phonorecords of
nondramatic musical works.

(a) General.

(1) A "Notice of Intention" is a Notice identified
in section 115 of title 17 of the United States
Code, and required by that section to be served
on a copyright owner or, in certain cases, to be
filed in the Copyright Office, before or within
thirty days after making, and before distributing
any phonorecords of the work, in order to obtain
a compulsory license to make and distribute
phonorecords ofnondramatic musical works.

(2) A Notice of Intention shall be served or filed
for nondramatic musical works embodied, or
intended to be embodied, in phonorecords made
under the compulsory license. A Notice of
Intention may designate any number of
nondramatic musical works, provided that the
copyright owner of each designated work or, in
the case of any work having more than one
copyright owner, any one of the copyright
owners is the same and that the information
required under paragraphs (d)(1)(i) through (iv)
of this section does not vary. For purposes of
this section, a Notice which lists multiple works
shall be considered a composite filing of
multiple Notices and fees shall be paid
accordingly if filed in the Copyright Office under
paragraph (f) of this section (i.e., a separate fee,
in the amount set forth in ~201.3 e 1, shall be
paid for each work listed in the Notice),

(3) For the purposes of this section, the term
copyright owner, in the case of any work having
more than one copyright owner, means any one

(4) For the purposes of this section, service of a
Notice of Intention on a copyright owner may be
accomplished by means of service of the Notice
on either the copyright owner or an agent of the
copyright owner with authority to receive the
Notice. In the case where the work has more
than one copyright owner, the service of the
Notice on any one of the co-owners of the
nondramatic musical work or upon an authorized
agent of one of the co-owners identified in the
Notice of Intention shall be sufficient with
respect to all co-owners. Notwithstanding
paragraph (a)(2) of this section, a single Notice
may designate works not owned by the same
copyright owner in the case where the Notice is
served on a common agent of multiple copyright
owners, and where each of the works designated
in the Notice is owned by any of the copyright
owners who have authorized that agent to receive
Notices.

(5) For purposes of this section, a copyright
owner or an agent of a copyright owner with
authority to receive Notices of Intention may
make public a written policy that it will accept
Notices of Intention to make and distribute
phonorecords pursuant to 17 U.S,C. 115 which
include less than all of the information required
by this section, in a form different than required
by this section, or delivered by means (including
electronic transmission) other than those required
by this section. Any Notice provided in
accordance with such policy shall not be
rendered invalid for failing to comply with the
specific requirements of this section.

(6) For the purposes of this section, a digital
phonorecord delivery shall be treated as a type of
phonore cord configuration, and a digital
phonorecord delivery shall be treated as a
phonorecord manufactured, made, and
distributed on the date the phonorecord is
digitally transmitted.

(b) Agent. An agent who has been authorized to
accept Notices of Intention in accordance with
paragraph (a)(4) of this section and who has received
a Notice of Intention on behalf of a copyright owner
shall provide within two weeks of the receipt of that
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Effective: [See Text Amendments] of the co-owners.

Code ofFederal Regulations Currentness
Title 37, Patents, Trademarks, and Copyrights

Chapter II. Copyright Office, Library of
Congress

l5 Subcha ter A. Copyright Office and

I Part 201. General Provisions ~Refs &
~Annos

Wg 201.18 Notice of intention to obtain
a compulsory license for making and
distributing phonorecords of
nondramatic musical works.

(a) General.

(1) A "Notice of Intention" is a Notice identified
in section 115 of title 17 of the United States
Code, and required by that section to be served
on a copyright owner or, in certain cases, to be
filed in the Copyright Office, before or within
thirty days after making, and before distributing
any phonorecords of the work, in order to obtain
a compulsory license to make and distribute
phonorecords ofnondramatic musical works.

(2) A Notice of Intention shall be served or filed
for nondramatic musical works embodied, or
intended to be embodied, in phonorecords made
under the compulsory license. A Notice of
Intention may designate any number of
nondramatic musical works, provided that the
copyright owner of each designated work or, in
the case of any work having more than one
copyright owner, any one of the copyright
owners is the same and that the information
required under paragraphs (d)(1)(i) through (iv)
of this section does not vary. For purposes of
this section, a Notice which lists multiple works
shall be considered a composite filing of
multiple Notices and fees shall be paid
accordingly if filed in the Copyright Office under
paragraph (f) of this section (i.e., a separate fee,
in the amount set forth in ~201.3 e 1, shall be
paid for each work listed in the Notice),

(3) For the purposes of this section, the term
copyright owner, in the case of any work having
more than one copyright owner, means any one

(4) For the purposes of this section, service of a
Notice of Intention on a copyright owner may be
accomplished by means of service of the Notice
on either the copyright owner or an agent of the
copyright owner with authority to receive the
Notice. In the case where the work has more
than one copyright owner, the service of the
Notice on any one of the co-owners of the
nondramatic musical work or upon an authorized
agent of one of the co-owners identified in the
Notice of Intention shall be sufficient with
respect to all co-owners. Notwithstanding
paragraph (a)(2) of this section, a single Notice
may designate works not owned by the same
copyright owner in the case where the Notice is
served on a common agent of multiple copyright
owners, and where each of the works designated
in the Notice is owned by any of the copyright
owners who have authorized that agent to receive
Notices.

(5) For purposes of this section, a copyright
owner or an agent of a copyright owner with
authority to receive Notices of Intention may
make public a written policy that it will accept
Notices of Intention to make and distribute
phonorecords pursuant to 17 U.S,C. 115 which
include less than all of the information required
by this section, in a form different than required
by this section, or delivered by means (including
electronic transmission) other than those required
by this section. Any Notice provided in
accordance with such policy shall not be
rendered invalid for failing to comply with the
specific requirements of this section.

(6) For the purposes of this section, a digital
phonorecord delivery shall be treated as a type of
phonore cord configuration, and a digital
phonorecord delivery shall be treated as a
phonorecord manufactured, made, and
distributed on the date the phonorecord is
digitally transmitted.

(b) Agent. An agent who has been authorized to
accept Notices of Intention in accordance with
paragraph (a)(4) of this section and who has received
a Notice of Intention on behalf of a copyright owner
shall provide within two weeks of the receipt of that
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Notice of Intention the name and address of the
copyright owner or its agent upon whom the person
or entity intending to obtain the compulsory license
shall serve Statements of Account and the monthly
royalty in accordance with ~201.19 a 4 .

(c) Form. The Copyright Office does not provide
printed forms for the use of persons serving or filing
Notices of Intention.

(iv) The fiscal year of the person or entity
intending to obtain the compulsory license. If
that fiscal year is a calendar year, the Notice
shall state that this is the case;

(v) For each nondramatic musical work
embodied or intended to be embodied in
phonore cords made under the compulsory
license:

(d) Content.

(1) A Notice of Intention shall be clearly and
prominently designated, at the head of the notice,
as a "Notice of Intention to Obtain a Compulsory
License for Making and Distributing
Phonore cords," and shall include a clear
statement of the following information:

(A) The title of the nondramatic musical
work;

(B) The name of the author or authors, if
known;

(C) A copyright owner of the work, if
knowll;

(i) The full legal name of the person or entity
intending to obtain the compulsory license,
together with all fictitious or assumed names
used by such person or entity for the purpose of
conducting the business of making and
distributing phonorecords;

(ii) The telephone number, the full address,
including a specific number and street name or
rural route of the place ofbusiness, and an e-mail
address, if available, of the person or entity
intending to obtain the compulsory license, and
if a business organization intends to obtain the
compulsory license, the name and title of the
chief executive officer, managing partner, sole
proprietor or other person similarly responsible
for the management of such entity. A post office
box or similar designation will not be sufficient
for this purpose except where it is the only
address that can be used in that geographic
location.

(iii) The information specified in paragraphs
(d)(1)(i) and (ii) of this section for the primary
entity expected to be engaged in the business of
making and distributing phonorecords under the
license or of authorizing such making and
distribution (for example: a record company or
digital music service), if an entity intending to
obtain the compulsory license is a holding
company, trust or other entity that is not
expected to be actively engaged in the business
of making and distributing phonorecords under
the license or of authorizing such making and
distribution;

(D) The types of all phonorecord
configurations already made (if any) and
expected to be made under the compulsory
license (for example; single disk, long-
playing disk, cassette, cartridge, reel-to-reel,
a digital phonore cord delivery, or a
combination of tlieII1);

(E) The expected date of initial distribution
of phonorecords already made (if any) or
expected to be made under the compulsory
license;

(F) The name of the principal recording
artist or group actually engaged or expected
to be engaged in rendering the performances
fixed on phonorecords already made (if any)
or expected to be made under the
compulsory license;

(G) The catalog number or numbers, and
label name or names, used or expected to be
used on phonorecords already made (if any)
or expected to be made under the
compulsory license; and

(H) In the case of phonorecords already
made (if any) under the compulsory license,
the date or dates of such manufacture.

(vi) In the case where the Notice will be filed
with the Copyright Office pursuant to paragraph
(f)(3) of this section, the Notice shall include an
affirmative statement that with respect to the
nondramatic musical work named in the Notice
of Intention, the registration records or other
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(c) Form. The Copyright Office does not provide
printed forms for the use of persons serving or filing
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shall state that this is the case;
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entity expected to be engaged in the business of
making and distributing phonorecords under the
license or of authorizing such making and
distribution (for example: a record company or
digital music service), if an entity intending to
obtain the compulsory license is a holding
company, trust or other entity that is not
expected to be actively engaged in the business
of making and distributing phonorecords under
the license or of authorizing such making and
distribution;

(D) The types of all phonorecord
configurations already made (if any) and
expected to be made under the compulsory
license (for example; single disk, long-
playing disk, cassette, cartridge, reel-to-reel,
a digital phonore cord delivery, or a
combination of tlieII1);

(E) The expected date of initial distribution
of phonorecords already made (if any) or
expected to be made under the compulsory
license;

(F) The name of the principal recording
artist or group actually engaged or expected
to be engaged in rendering the performances
fixed on phonorecords already made (if any)
or expected to be made under the
compulsory license;

(G) The catalog number or numbers, and
label name or names, used or expected to be
used on phonorecords already made (if any)
or expected to be made under the
compulsory license; and

(H) In the case of phonorecords already
made (if any) under the compulsory license,
the date or dates of such manufacture.

(vi) In the case where the Notice will be filed
with the Copyright Office pursuant to paragraph
(f)(3) of this section, the Notice shall include an
affirmative statement that with respect to the
nondramatic musical work named in the Notice
of Intention, the registration records or other
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public records of the Copyright Office have been
searched and found not to identify the name and
address of the copyright owner of such work.

(2) A "clear statement" of the information listed
in paragraph (d)(1) of this section requires a
clearly intelligible, legible, and unambiguous
statement in the Notice itself and without
incorporation by reference of facts or
information contained in other documents or
1 ecol'ds.

(3) Where information is required to be given by
paragraph (d)(1) of this section "if known" or as
"expected," such information shall be given in
good faith and on the basis of the best
knowledge, information, and belief of the person
signing the Notice. If so given, later
developments affecting the accuracy of such
information shall not affect the validity of the
Notice,

(e) Signature. The Notice shall be signed by the
person or entity intending to obtain the compulsory
license or by a duly authorized agent of such person
or entity.

(1) If the person or entity intending to obtain the
compulsory license is a corporation, the
signature shall be that of a duly authorized
officer or agent of the corporation.

(2) If the person or entity intending to obtain the
compulsory license is a partnership, the signature
shall be that of a partner or of a duly authorized
agent of the partnership.

(1) If the registration records or other public
records of the Copyright Office identify the
copyright owner of the nondramatic musical
works named in the Notice of Intention and
include an address for such owner, the Notice
may be served on such owner by mail sent to, or
by reputable courier service at, the last address
for such owner shown by the records of the
Office. It shall not be necessary to file a copy of
the Notice in the Copyright Office in this case.

(2) If the Notice is sent by mail or delivered by
reputable courier service to the last address for
the copyright owner shown by the records of the
Copyright Office and the Notice is returned to
the sender because the copyright owner is no
longer located at the address or has refused to
accept delivery, the original Notice as sent shall
be filed in the Copyright Office. Notices of
Intention submitted for filing under this
paragraph (f)(2) shall be submitted to the
Licensing Division of the Copyright Office, shall
be accompanied by a brief statement that the
Notice was sent to the last address for the
copyright owner shown by the records of the
Copyright Office but was returned, and may be
accompanied by appropriate evidence that it was
mailed to, or that delivery by reputable courier
service was attempted at, that address. In these
cases, the Copyright Office will specially mark
its records to consider the date the original
Notice was mailed, or the date delivery by
courier service was attempted, if shown by the
evidence mentioned above, as the date of filing.
An acknowledgment of receipt and filing will be
provided to the sender.

(3) If the Notice is signed by a duly authorized
agent for the person or entity intending to obtain
the compulsory license, the Notice shall include
an affirmative statement that the agent is
authorized to execute the Notice of Intention on
behalf of the person or entity intending to obtain
the compulsory license.

(4) If the Notice is served electronically, the
person or entity intending to obtain the
compulsory license and the copyright owner
shall establish a procedure to verify that the
Notice is being submitted upon the authority of
the person or entity intending to obtain the
compulsory license.

(f) Filing and service.

(3) If, with respect to the nondramatic musical
works named in the Notice of Intention, the
registration records or other public records of the
Copyright Office do not identify the copyright
owner of such work and include an address for
such owner, the Notice may be filed in the
Copyright Office. Notices of Intention
submitted for filing shall be accompanied by the
fee apertured in ~201.3 e . A separate fee sha11

be assessed for each title listed in the Notice.
Notices of Intention will be filed by being placed
in the appropriate public records of the Licensing
Division of the Copyright Office. The date of
filing will be the date when the Notice and fee
are both received in the Copyright Office. An
acknowledgment of receipt and filing will be
provided to the sender.
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public records of the Copyright Office have been
searched and found not to identify the name and
address of the copyright owner of such work.

(2) A "clear statement" of the information listed
in paragraph (d)(1) of this section requires a
clearly intelligible, legible, and unambiguous
statement in the Notice itself and without
incorporation by reference of facts or
information contained in other documents or
1 ecol'ds.

(3) Where information is required to be given by
paragraph (d)(1) of this section "if known" or as
"expected," such information shall be given in
good faith and on the basis of the best
knowledge, information, and belief of the person
signing the Notice. If so given, later
developments affecting the accuracy of such
information shall not affect the validity of the
Notice,

(e) Signature. The Notice shall be signed by the
person or entity intending to obtain the compulsory
license or by a duly authorized agent of such person
or entity.

(1) If the person or entity intending to obtain the
compulsory license is a corporation, the
signature shall be that of a duly authorized
officer or agent of the corporation.

(2) If the person or entity intending to obtain the
compulsory license is a partnership, the signature
shall be that of a partner or of a duly authorized
agent of the partnership.

(1) If the registration records or other public
records of the Copyright Office identify the
copyright owner of the nondramatic musical
works named in the Notice of Intention and
include an address for such owner, the Notice
may be served on such owner by mail sent to, or
by reputable courier service at, the last address
for such owner shown by the records of the
Office. It shall not be necessary to file a copy of
the Notice in the Copyright Office in this case.

(2) If the Notice is sent by mail or delivered by
reputable courier service to the last address for
the copyright owner shown by the records of the
Copyright Office and the Notice is returned to
the sender because the copyright owner is no
longer located at the address or has refused to
accept delivery, the original Notice as sent shall
be filed in the Copyright Office. Notices of
Intention submitted for filing under this
paragraph (f)(2) shall be submitted to the
Licensing Division of the Copyright Office, shall
be accompanied by a brief statement that the
Notice was sent to the last address for the
copyright owner shown by the records of the
Copyright Office but was returned, and may be
accompanied by appropriate evidence that it was
mailed to, or that delivery by reputable courier
service was attempted at, that address. In these
cases, the Copyright Office will specially mark
its records to consider the date the original
Notice was mailed, or the date delivery by
courier service was attempted, if shown by the
evidence mentioned above, as the date of filing.
An acknowledgment of receipt and filing will be
provided to the sender.

(3) If the Notice is signed by a duly authorized
agent for the person or entity intending to obtain
the compulsory license, the Notice shall include
an affirmative statement that the agent is
authorized to execute the Notice of Intention on
behalf of the person or entity intending to obtain
the compulsory license.

(4) If the Notice is served electronically, the
person or entity intending to obtain the
compulsory license and the copyright owner
shall establish a procedure to verify that the
Notice is being submitted upon the authority of
the person or entity intending to obtain the
compulsory license.

(f) Filing and service.

(3) If, with respect to the nondramatic musical
works named in the Notice of Intention, the
registration records or other public records of the
Copyright Office do not identify the copyright
owner of such work and include an address for
such owner, the Notice may be filed in the
Copyright Office. Notices of Intention
submitted for filing shall be accompanied by the
fee apertured in ~201.3 e . A separate fee sha11

be assessed for each title listed in the Notice.
Notices of Intention will be filed by being placed
in the appropriate public records of the Licensing
Division of the Copyright Office. The date of
filing will be the date when the Notice and fee
are both received in the Copyright Office. An
acknowledgment of receipt and filing will be
provided to the sender.
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(4) Alternatively, if the person or entity
intending to obtain the compulsory license
knows the name and address of the copyright
owner of the nondramatic musical work, or the
agent of the copyright owner as described in
paragraph (a)(4) of this section, the Notice of
Intention may be served on the copyright owner
or the agent of the copyright owner by sending
the Notice by mail or delivering it by reputable
courier service to the address of the copyright
owner or agent of the copyright owner. For
purposes of section 115 b 1 of title 17 of the
United States Code the Notice will not be
considered properly served if the Notice is not
sent to the copyright owner or the agent of the
copyright owner as described in paragraph (a)(4)
of this section, or if the Notice is sent to an
incorrect address.

(5) If a Notice of Intention is sent by certified
mail or registered mail, a mailing receipt shall be
sufficient to prove that service was timely. If a
Notice of Intention is delivered by a reputable
courier, documentation &om the courier showing
the first date of attempted delivery shall also be
sufficient to prove that service was timely. In
the absence of a receipt &om the United States
Postal Service showing the date of delivery or
documentation showing the first date of
attempted delivery by a reputable courier, the
compulsory licensee shall bear the burden of
proving that the Notice of Intention was served
in a timely manner.

delimited so as to be readily discernible. The list
may be submitted by means of electronic
transmission (such as e-mail) if the demand &om
the copyright owner or authorized agent states
that such submission will be accepted.

(g) Harmless errors. Harmless errors in a Notice that
do not materially affect the adequacy of the
information required to serve the purposes of section
115 1 of title 17 of the United States Code, shall
not render the Notice invalid.

[45 FR 79045, Nov. 28, 1980; 56 FR 59885, Nov.
26, 1991; 63 FR 30635, June 5, 1998; 64 FR 29521,
June 1, 1999; 64 FR 36574, July 7, 1999; 64 FR
41288 July 30, 1999; 69 PR 34582, June 22, 2004]

SOURCE: 24 FR 4955, June 18, 1959; 50 PR
30170, July 24, 1985; 50 FR 52459, Dec, 24, 1985;
56 FR 7812 7813, Feb, 26, 1991; 56 PR 27197, June
13, 1991; 56 FR 28959, June 25, 1991; 56 FR
38341, Aug, 13, 1991; 57 FR 3296, Jan, 29, 1992;
57 FR 55465, Nov, 25, 1992; 58 FR 9546, Feb, 22,
1993; 59 FR 12164„March 16, 1994; 59 FR 23981,
May 9, 1994; 59 I"R 38371, July 28„1994; 59 .FR

67635, Dec. 30, 1994; 60 FR 25998, May 16, 1995;
60 FR 34168, June 30, 1995; 60 FR 50420, Sept. 29,
1995; 60 FR 57937, Nov. 24, 1995; 61 FR 30813,
June 18, 1996; 62 FR 18710, April 17, 1997; 62 I"R

55739, Oct. 28, 1997; 67 PR 69136, Nov. 15, 2002,
unless otherwise noted.

(6) If a Notice served upon a copyright owner or
an authorized agent of a copyright owner
identifies more than 50 works that are embodied
or intended to be embodied in phonorecords
made under the compulsory license, the
copyright owner or the authorized agent may
send the person who served the Notice a demand
that a list of each of the works so identifled be
resubmitted in an electronic format, along with a
copy of the original Notice. The person who
served the Notice must submit such a list, which
shall include all of the information required in
paragraph (d)(1)(v) of this section, within 30
days after receipt of the demand &om the
copyright owner or authorized agent. The list
shall be submitted on magnetic disk or another
medium widely used at the time for electronic
storage of data, in the form of a flat file, word
processing document or spreadsheet readable
with computer software in wide use at such time,
with the required information identified and/or

AUTHORITY: 17 U.S.C. 702,; Section 201.10 also
issued under 17 U.S.C. 304.
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(4) Alternatively, if the person or entity
intending to obtain the compulsory license
knows the name and address of the copyright
owner of the nondramatic musical work, or the
agent of the copyright owner as described in
paragraph (a)(4) of this section, the Notice of
Intention may be served on the copyright owner
or the agent of the copyright owner by sending
the Notice by mail or delivering it by reputable
courier service to the address of the copyright
owner or agent of the copyright owner. For
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considered properly served if the Notice is not
sent to the copyright owner or the agent of the
copyright owner as described in paragraph (a)(4)
of this section, or if the Notice is sent to an
incorrect address.

(5) If a Notice of Intention is sent by certified
mail or registered mail, a mailing receipt shall be
sufficient to prove that service was timely. If a
Notice of Intention is delivered by a reputable
courier, documentation &om the courier showing
the first date of attempted delivery shall also be
sufficient to prove that service was timely. In
the absence of a receipt &om the United States
Postal Service showing the date of delivery or
documentation showing the first date of
attempted delivery by a reputable courier, the
compulsory licensee shall bear the burden of
proving that the Notice of Intention was served
in a timely manner.
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may be submitted by means of electronic
transmission (such as e-mail) if the demand &om
the copyright owner or authorized agent states
that such submission will be accepted.
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information required to serve the purposes of section
115 1 of title 17 of the United States Code, shall
not render the Notice invalid.
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67635, Dec. 30, 1994; 60 FR 25998, May 16, 1995;
60 FR 34168, June 30, 1995; 60 FR 50420, Sept. 29,
1995; 60 FR 57937, Nov. 24, 1995; 61 FR 30813,
June 18, 1996; 62 FR 18710, April 17, 1997; 62 I"R

55739, Oct. 28, 1997; 67 PR 69136, Nov. 15, 2002,
unless otherwise noted.

(6) If a Notice served upon a copyright owner or
an authorized agent of a copyright owner
identifies more than 50 works that are embodied
or intended to be embodied in phonorecords
made under the compulsory license, the
copyright owner or the authorized agent may
send the person who served the Notice a demand
that a list of each of the works so identifled be
resubmitted in an electronic format, along with a
copy of the original Notice. The person who
served the Notice must submit such a list, which
shall include all of the information required in
paragraph (d)(1)(v) of this section, within 30
days after receipt of the demand &om the
copyright owner or authorized agent. The list
shall be submitted on magnetic disk or another
medium widely used at the time for electronic
storage of data, in the form of a flat file, word
processing document or spreadsheet readable
with computer software in wide use at such time,
with the required information identified and/or
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Effective: [See Text Amendments]

Code ofFederal Regulations Currentness
Title 37. Patents, Trademarks, and Copyrights

Chapter H. Copyright Office, Library of Con-

gress

~ Subchapter A. Copyright Office and Pro-
cedures (Refs & Annos1

~ Part 201. General Provisions (Refs 8c An-

ment of Account on one co-owner or upon an

agent of one of the co-owners shall be sufficient
with respect to all co-owners.

(5) For the purposes of this section, a "compuls-

ory licensee" is a person or entity exercising the
compulsory license to make and distribute
phonorecords of nondramatic musical works as
provided under section 115(c)(51 of Title 17 of
the United States Code.

w g 201.19 Royalties and statements of
account under compulsory license for
making and distributing phonorecords
of nondramatic musical works.

(a) Definitions.

(1) A "Monthly Statement ofAccount" is a state-
ment accompanying monthly royalty payments
identified in section 115(c)(51 of Title 17 of the
United States Code, and required by that section
to be made under the compulsory license to
make and distribute phonorecords of nondramat-
ic musical works.

(2) An "Annual Statement ofAccount" is a state-
ment identified in section 115(cl(5'i ofTitle 17 of
the United States Code. and required by that sec-
tion to be filed for every compulsory license to
make and distribute phonorecords ofnondramat-
ic musical works.

(3) For the purposes of this section, the term
copyright owner, in the case of any work having
more than one copyright owner, means any one
of the co-owners.

(4) For the purposes of this section, the service
of a Statement of Account on a copyright owner
under paragraph (e)(7) or (t)(7) of this section
may be accomplished by means of service on
either the copyright owner or an agent of the
copyright owner with authority to receive State-
ments of Account on behalf of the copyright
owner. In the case where the work has more than
one copyright owner, the service of the State-

(6) For the purposes of this section, a digital
phonorecord delivery shall be treated as a type of
phonorecord configuration, and a digital
phonorecord delivery shall be treated as a
phonorecord, with the following clarifications:

(i) A digital phonorecord delivery shall be
treated as a phonorecord made and distributed on
the date the phonorecord is digitally transmitted;
slid

(ii) A digital phonorecord delivery shall be
treated as having been voluntarily distributed and
relinquished &om possession, and a compulsory
licensee shall be treated as having permanently
parted with possession of a digital phonorecord
delivery, on the date that the phonorecord is di-
gitally transmitted.

(7) Except as provided in paragraph (a)(6) of this
section, a phonorecord is considered voluntarily
distributed if the compulsory licensee has volun-
tarily and permanently parted with possession of
the phonorecord. For this purpose, and subject to
the provisions ofparagraph (d) of this section, a
compulsory licensee shall be considered to have
"permanently parted with possession" of a
phonorecord made under the license:

(i) In the case ofphonorecords relinquished &om
possession for purposes other than sale, at the
time at which the compulsory licensee actually
first parts with possession;

(ii) In the case of phonorecords relinquished
&om possession for purposes of sale without a
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ment of Account on one co-owner or upon an

agent of one of the co-owners shall be sufficient
with respect to all co-owners.

(5) For the purposes of this section, a "compuls-

ory licensee" is a person or entity exercising the
compulsory license to make and distribute

phonorecords of nondramatic musical works as
provided under section 115 c 5 of Title 17 of
the United States Code.

w g 201.19 Royalties and statements of
account under compulsory license f'or
making and distributing phonorecords
of nondramatic musical works.

(a) Definitions.

(1) A "Monthly Statement ofAccount" is a state-
ment accompanying monthly royalty payments
identified in section 115 c 5 of Title 17 of tlie
Umted States Code, and required by that section
to be made under the compulsory license to
make and distribute phonorecords of nondramat-
ic musical works.

(2) An "Annual Statement ofAccount" is a state-
ment identified in secti n 115 c 5 of Title 17 of
the 'United States Code and required by that sec-
tion to be filed for every compulsory license to
make and distribute phonorecords of nondramat-
ic musical works.

(3) For the purposes of this section, the term
copyright owner, in the case of any work having
more than one copyright owner, means any one
of the co-owners.

(4) For the purposes of this section, the service
of a Statement of Account on a copyright owner
under paragraph (e)(7) or (f)(7) of this section
may be accomplished by means of service on
either the copyright owner or an agent of the
copyright owner with authority to receive State-
ments of Account on behalf of the copyright
owner. In the case where the work has more than
one copyright owner, the service of the State-

(6) For the purposes of this section, a digital
phonorecord delivery shall be treated as a type of
phonorecord configuration, and a digital
phonorecord delivery shall be treated as a

phonorecord, with the following clarifications:

(i) A digital phonorecord delivery shall be
treated as a phonorecord made and distributed on
the date the phonorecord is digitally transmitted;
aild

(ii) A digital phonorecord delivery shall be
treated as having been voluntarily distributed and
relinquished from possession, and a compulsory
licensee shall be treated as having permanently
parted with possession of a digital phonorecord
delivery, on the date that the phonorecord is di-

gitally transmitted.

(7) Except as provided in paragraph (a)(6) of this
section, a phonorecord is considered voluntarily
distributed if the compulsory licensee has volun-

tarily and permanently parted with possession of
the phonorecord. For this purpose, and subject to
the provisions of paragraph (d) of this section, a

compulsory licensee shall be considered to have
"permanently parted with possession" of a
phonorecord made under the license:

(i) In the case ofphonorecords relinquished from
possession for purposes other than sale, at the
time at which the compulsory licensee actually
first parts with possession;

(ii) In the case of phonorecords relinquished
from possession for purposes of sale without a
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privilege of returning unsold phonorecords for
credit or exchange, at the time at which the com-

pulsory licensee actually first parts with posses-
sion;

(iii) In the case of phonorecords relinquished
from possession for purposes of sale accompan-
ied by a privilege of returning unsold phonore-
cords for credit or exchange:

(A) At the time when revenue from a sale of
the phonorecord is "recognized" by the com-

pulsory licensee; or

(B) Nine months from the month in which
the compulsory licensee actually first parted
with possession, whichever occurs first.

For these purposes, a compulsory licensee shall be
considered to "recognize" revenue from the sale of a

phonorecord when sales revenue would be recog-
nized in accordance with generally accepted account-
ing principles as expressed by the American Institute
of Certified Public Accountants or the Financial Ac-
counting Standards Board, whichever would cause
sales revenue to be recognized first.

(8) To the extent that the terms reserve, credit
and return appear in this section, such provisions
shall not apply to digital phonorecord deliveries.

(9) A "phonorecord reserve" comprises the num-
ber ofphonorecords, if any, that have been relin-
quished from possession for purposes of sale in a
given month accompanied by a privilege of re-
turn, as described in paragraph (a)(5)(iii) of this
section, and that have not been considered volun-
tarily distributed during the month in which the
compulsory licensee actually first parted with
their possession. The initial number of phonore-
cords comprising a phonorecord reserve shall be
determined in accordance with generally accep-
ted accounting principles as expressed by the
American Institute of Certified Public Account-
ants or the Financial Accounting Standards
Board.

(10) A "negative reserve balance" comprises the
aggregate number of phonorecords, if any, that

have been relinquished from possession for pur-

poses of sale accompanied by a privilege of re-

turn, as described in paragraph (a)(5)(iii) of this
section, and that have been returned to the com-

pulsory licensee, but because all available
phonorecord reserves have been eliminated, have
not been used to reduce a phonorecord reserve.

(11) An incomplete transmission is any digital
transmission of a sound recording which, as de-

termined by means within the sole control of the
distributor, does not result in a specifically iden-
tifiable reproduction of the entire sound record-
ing by or for any transmission recipient.

(12) A retransmission is a subsequent digital
transmission of the same sound recording ini-

tially transmitted to an identified recipient for the
purpose of completing the delivery of a complete
and usable reproduction of that sound recording
to that recipient.

(b) Accounting requirements where sales revenue is
"recognized". Where under paragraph (a)(5)(iii)(A)
of this section, revenue from the sale ofphonorecords
is "recognized" during any month after the month in
which the compulsory licensee actually first parted
with their possession, said compulsory licensee shall
reduce particular phonorecord reserves by the num-
ber of phonorecords for which revenue is being "re-

cognized," as follows:

(1) If the number ofphonorecords for which rev-
enue is being "recognized" is smaller than the
number of phonorecords comprising the earliest
eligible phonorecord reserve, this phonorecord
reserve shall be reduced by the number of
phonorecords for which revenue is being "recog-
nized." Subject to the time limitations of para-
graph (a)(7)(iii)(B) of this section, the number of
phonorecords remaining in this reserve shall be
available for use in subsequent months.

(2) If the number ofphonorecords for which rev-
enue is being "recognized" is greater than the
number of phonorecords comprising the earliest
eligible phonorecord reserve but less than the
total number of phonorecords comprising all eli-
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privilege of returning unsold phonorecords for
credit or exchange, at the time at which the com-

pulsory licensee actually first parts with posses-
sion;

(iii) In the case of phonorecords relinquished
from possession for purposes of sale accompan-
ied by a privilege of returning unsold phonore-
cords for credit or exchange:

(A) At the time when revenue from a sale of
the phonorecord is "recognized" by the com-

pulsory licensee; or

(B) Nine months from the month in which
the compulsory licensee actually first parted
with possession, whichever occurs first.

For these purposes, a compulsory licensee shall be
considered to "recognize" revenue from the sale of a

phonorecord when sales revenue would be recog-
nized in accordance with generally accepted account-
ing principles as expressed by the American Institute
of Certified Public Accountants or the Financial Ac-
counting Standards Board, whichever would cause
sales revenue to be recognized first.

(8) To the extent that the terms reserve, credit
and return appear in this section, such provisions
shall not apply to digital phonorecord deliveries.

(9) A "phonorecord reserve" comprises the num-
ber ofphonorecords, if any, that have been relin-
quished from possession for purposes of sale in a
given month accompanied by a privilege of re-
turn, as described in paragraph (a)(5)(iii) of this
section, and that have not been considered volun-
tarily distributed during the month in which the
compulsory licensee actually first parted with
their possession. The initial number of phonore-
cords comprising a phonorecord reserve shall be
determined in accordance with generally accep-
ted accounting principles as expressed by the
American Institute of Certified Public Account-
ants or the Financial Accounting Standards
Board.

(10) A "negative reserve balance" comprises the
aggregate number of phonorecords, if any, that

have been relinquished from possession for pur-

poses of sale accompanied by a privilege of re-

turn, as described in paragraph (a)(5)(iii) of this
section, and that have been returned to the com-

pulsory licensee, but because all available
phonorecord reserves have been eliminated, have
not been used to reduce a phonorecord reserve.

(11) An incomplete transmission is any digital
transmission of a sound recording which, as de-

termined by means within the sole control of the
distributor, does not result in a specifically iden-
tifiable reproduction of the entire sound record-
ing by or for any transmission recipient.

(12) A retransmission is a subsequent digital
transmission of the same sound recording ini-

tially transmitted to an identified recipient for the
purpose of completing the delivery of a complete
and usable reproduction of that sound recording
to that recipient.

(b) Accounting requirements where sales revenue is
"recognized". Where under paragraph (a)(5)(iii)(A)
of this section, revenue from the sale ofphonorecords
is "recognized" during any month after the month in
which the compulsory licensee actually first parted
with their possession, said compulsory licensee shall
reduce particular phonorecord reserves by the num-
ber of phonorecords for which revenue is being "re-

cognized," as follows:

(1) If the number ofphonorecords for which rev-
enue is being "recognized" is smaller than the
number of phonorecords comprising the earliest
eligible phonorecord reserve, this phonorecord
reserve shall be reduced by the number of
phonorecords for which revenue is being "recog-
nized." Subject to the time limitations of para-
graph (a)(7)(iii)(B) of this section, the number of
phonorecords remaining in this reserve shall be
available for use in subsequent months.

(2) If the number ofphonorecords for which rev-
enue is being "recognized" is greater than the
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gible phonorecord reserves, the compulsory li-

censee shall first eliminate those phonorecord re-

serves, beginning with the earliest eligible
phonorecord reserve and continuing to the next
succeeding phonorecord reserves, that are com-

pletely offset by phonorecords for which revenue
is being "recognized." Said licensee shall then
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by the number of phonorecords for which reven-
ue is being "recognized" that have not been used
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(c) Accounting requirements for offsetting phonore-
cord reserves with returned phonorecords.

(1) In the case of a phonorecord that has been re-
linquished from possession for purposes of sale
accompanied by a privilege of return, as de-
scribed in paragraph (a)(5)(iii) of this section,
where the phonorecord is returned to the com-

pulsory licensee for credit or exchange before
said compulsory licensee is considered to have
"permanently parted with possession" of the
phonorecord under paragraph (a)(5) of this sec-
tion, the compulsory licensee may use such
phonorecord to reduce a "phonorecord reserve,"
as defined in paragraph (a)(6) of this section.

(2) In such cases, the compulsory licensee shall
reduce particular phonorecord reserves by the
number of phonorecords that are returned during
the month covered by the Monthly Statement of
Account in the following manner:

(i) If the number of phonorecords that are re-
turned during the month covered by the Monthly
Statement is smaller than the number comprising

the earliest eligible phonorecord reserve, the

compulsory licensee shall reduce this phonore-
cord reserve by the total number of returned
phonorecords. Subject to the time limitations of

ara a h B of 201.19 a 5'iii), the number
of phonorecords remaining in this reserve shall
be available for use in subsequent months.

(ii) If the number of phonorecords that are re-

tumed during the month covered by the Monthly
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phoriorecords comprising all eligible phonore-
cord reserves, the compulsory licensee shall first
eliminate those phonorecord reserves, beginning
with the earliest eligible phonorecord reserve,
and continuing to the next succeeding phonore-
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ra&h 8 of '01.19 a 5 iii), the number of
phonorecords remaining in this reserve shall be
available for use in subsequent months.

(iii) If the number of phonorecords that are re-
turned during the month covered by the Monthly
Statement is equal to or is greater than the total
number of phonorecords comprising all eligible
phonorecord reserves, the compulsory licensee
shall eliminate all eligible phonorecord reserves.
Where said number is greater than the total num-
ber of phonorecords comprising all eligible
phonorecord reserves, said compulsory licensee
shall establish a "negative reserve balance," as
defined in paragraph (a)(10) of this section.

(3) Except where a negative reserve balance ex-

ists, a separate and distinct phonorecord reserve
shall be established for each month during which
the compulsory licensee relinquishes phonore-
cords from possession for purposes of sale ac-

companied by a privilege of return, as described
in paragraph (a)(5)(iii) of this section. In accord-
ance with ara ra h of S 201.19'a 5 iii),
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any phonorecord remaining in a particular
phonorecord reserve nine months &om the
month in which the particular reserve was estab-
lished shall be considered "voluntarily distrib-
uted"; at that point, the particular monthly
phonorecord reserve shall lapse and royalties for
the phonorecords remaining in it shall Be paid as
provided in paragraph (e)(4)(ii) of this section.

(4) Where a negative reserve balance exists, the
aggregate total of phonorecords comprising it
shall be accumulated into a single balance rather
than being separated into distinct monthly bal-
ances. Following the establishment of a negative
reserve balance, any phonorecords relinquished
from possession by the compulsory licensee for
purposes of sale or otherwise, shall be credited
against such negative balance, and the negative
reserve balance shall be reduced accordingly.
The nine-month limit provided by paragraph (Bl
of 8 201.19(a'l(5)(iii) shall have no effect upon a
negative reserve balance; where a negative re-
serve balance exists, relinquishment from pos-
session of a phonorecord by the compulsory li-
censee at any time shall be used to reduce such
balance, and shall not be considered a "voluntary
distribution" within the meaning of paragraph
(a)(5) of this section.

(5) In no case shall a phonorecord reserve be es-
tablished while a negative reserve balance is in
existence; conversely, in no case shall a negative
reserve balance be established before all avail-
able phonorecord reserves have been eliminated.

(d) Situations in which a compulsory licensee is
barred from maintaining reserves. Notwithstanding
any other provisions of this section, in any case
where, within three years before the phonorecord was
relinquished Rom possession, the compulsory li-

censee has had final judgment entered against it for
failure to pay royalties for the reproduction of copy-
righted music on phonorecords, or within such period
has been definitively found in any proceeding in-

volving bankruptcy, insolvency, receivership, assign-
ment for the benefit of creditors, or similar action, to
have failed to pay such royalties, that compulsory li-

censee shall be considered to have "Permanently par-

ted with possession" of a phonorecord made under
the license at the time at which that licensee actually
first parts with possession. For these purposes the
"compulsory licensee," as defined in paragraph (a)(5)
of this section, shall include:

(1) In the case of any corporation, the corpora-
tion or any director, officer, or beneficial owner
of twenty-five percent (25%) or more of the out-

standing securities of the corporation;

(2) In all other cases, any entity or individual
owning a beneficial interest of twenty-five per-
cent (25%) or more in the entity exercising the
compulsory license.

(e) Monthly statements of account—

(1) Forms. The Copyright Office does not
provide printed forms for the use of persons
serving Monthly Statements ofAccount,

(2) General content. A Monthly Statement ofAc-
count shall be clearly and prominently identified
as a "Monthly Statement of Account Under
Compulsory License for Making and Distribut-
ing Phonorecords," and shall include a clear
statement ofthe following information:

(i) The period (month and year) covered by the
Monthly Statement;

(ii) The full legal name of the compulsory li-

censee, together with all fictitious or assumed
names used by such person or entity for the pur-
pose of conducting the business of making and
distributing phonorecords;

(iii) The full address, including a specific num-
ber and street name or rural route, of the place of
business of the compulsory licensee. A post of-
fice box or similar designation will not be suffi-
cient for this purpose, except where it is the only
address that can be used in that geographic loca-

tion;

(iv) The title or titles of the nondramatic musical
work or works embodied in phonorecords made
under the compulsory license and owned by the
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copyright owner being served with the Monthly
Statement and the name of the author or authors
of such work or works, ifknown;

Relinquished Rom possession for purposes
of sale without any privilege of returning
unsold phonorecords for credit or exchange;

(v) For each nondramatic musical work that is
owned by the same copyright owner being
served with the Monthly Statement and that is
embodied in phonorecords covered by the com-

pulsory license, a detailed statement of all of the
information called for in paragraph (e)(3) of this
section;

Relinquished from possession for purposes
of sale accompanied by a privilege of return-

ing unsold phonorecords for credit or ex-

change;

Returned to the compulsory licensee for
credit or exchange;

(vi) The total royalty payable for the month
covered by the Monthly Statement, computed in
accordance with the requirements of this section
and the formula specified in paragraph (e)(4) of
this section, together with a statement of account
showing in detail how the royalty was computed;
and

Placed in a phonorecord reserve (except that
if a negative reserve balance exists give
either the number of phonorecords added to
the negative reserve balance, or the number
of phonorecords relinquished from posses-
sion that have been used to reduce the negat-
ive reserve balance);

(vii) In any case where the compulsory licensee
falls within the provisions of paragraph (d) of
this section, a clear description of the action or
proceeding involved, including the date of the fi-
nal judgment or definitive finding described in
that paragraph.

(3) Specific content ofmonthly statements: Iden-
tification and accounting ofphonorecords.

(i) The information called for by paragraph
(e)(2)(v) of this section shall, with respect to
each nondramatic musical work, include a separ-
ate listing of each of the following items of in-
formation:

(A) The number of phonorecords, including
digital phonorecord deliveries, made during
the month covered by the Monthly State-
ment;

(B) The number of phonorecords that, dur-
ing the month covered by the Monthly State-
ment and regardless of when made, were
either:

Relinquished from possession for purposes
other than sale;

Never delivered due to a failed transmission;
or

Digitally retransmitted in order to complete
a digital phonorecord delivery.

(C) The number ofphonorecords, regardless
of when made, that were relinquished from
possession during a month earlier than the
month covered by the Monthly Statement
but that, during the month covered by the
Monthly Statement either have had revenue
Rom their sale "recognized" under para-
graph (a)(5)(iii) of this section, or were com-
prised in a phonorecord reserve that lapsed
after nine months under paraeraph QA of 6

201.19(al(5l(iii).

(ii) Bach of the items of information called for
by paragraph (e)(3)(i) of this section shall also
include, and ifnecessary shall be broken down to
identify separately, the following:

(A) The catalog number or numbers and la-
bel name or names, used on the phonore-
cords&

(B) The names of the principal recording
artist or group engaged in rendering the per-
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~201.19 a 5 iii).
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formances fixed on the phonorecords;

(C) The playing time on the phonorecords of
each nondramatic musical work covered by
the statement; and

(D) Each phonorecord configuration in-

volved (for example: single disk, long-

playing disk, cartridge, cassette, reel-to-reel,
digital phonorecord delivery, or a combina-
tion of them).

(E) The date of and a reason for each incom-

plete transmission.

(4) Royalty payment and accounting.

(i) The total royalty called for by paragraph
(e)(2)(vi) of this section shall, as specified in
section 115 c 2 of Title 17 of the United States
Code, be payable for every phonorecord "volun-

tarily distributed" during the month covered by
the Monthly Statement.

(ii) The amount of the royalty payment shall be
calculated in accordance with the following for-
mula:

Step 1: Compute the number of phonorecords
shipped for sale with a privilege of return. This is
the total of phonorecords that, during the month
covered by the Monthly Statement, were relin-
quished from possession by the compulsory li-

censee, accompanied by the privilege of return-

ing unsold phonorecords to the compulsory li-

censee for credit or exchange. This total does not
include: (1) Any phonorecords relinquished from
possession by the compulsory licensee for pur-
poses of sale without the privilege of return; and

(2) any phonorecords relinquished from posses-
sion for purposes other than sale.

Step 2: Subtract the number of phonorecords re-

served. This involves deducting, from the sub-
total arrived at in Step 1, the number ofphonore-
cords that have been placed in the phonorecord
reserve for the month covered by the Monthly
Statement. The number ofphonorecords reserved
is determined by multiplying the subtotal from

Step 1 by the percentage reserve level estab-

lished under Generally Accepted Accounting
Practices. This step should be skipped by a com-

pulsory licensee barred from maintaining re-

serves under paragraph (d) of this section.

Step 3: Add the total of all phonorecords that
were shipped during the month and were not
counted in Step 1. This total is the sum of two

figures: (1) The number of phonorecords that,
during the month covered by the Monthly State-

ment, were relinquished from possession by the

compulsory licensee for purposes of sale„

without the privilege of returning unsold
phonorecords to the compulsory licensee for
credit or exchange; and (2) the number of
phonorecords relinquished from possession by
the compulsory licensee, during the month
covered by the Monthly Statement, for purposes
other than sale.

Step 4: Make any necessary adjustments for
sales revenue "recognized," lapsed reserves, or
reduction of negative reserve balance during the
month. If necessary, this step involves adding to
or subtracting from the subtotal arrived at in Step
3 on the basis of three possible types of adjust-
ments;

(a) Sales revenue "recognized." If, in the month
covered by the Monthly Statement, the compuls-

ory licensee "recognized" revenue from the sale
of phonorecords that had been relinquished from
possession in an earlier month, the number of
such phonorecords is added to the Step 3 sub-

total;

(b) Lapsed reserves. If, in the month covered by
the Monthly Statement, there are any phonore-
cords remaining in the phonorecord reserve for
the ninth previous month (that is, any phonore-
cord reserves from the ninth previous month that
have not been offset under FOFI, the first-
out-first-in accounting convention, by actual re-

turns during the intervening months), the reserve
lapses and the number of phonorecords in it is
added to the Step 3 subtotal.
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(c) Reduction of negative reserve balance. If, in
the month covered by the Monthly Statement,
the aggregate reserve balance for all previous
months is a negative amount, the number of
phonorecords relinquished from possession by
the compulsory licensee during that month and
used to reduce the negative reserve balance is
subtracted from the Step 3 subtotal.

(d) Incomplete transmissions. If, in the month
covered by the Monthly Statement, there are any
digital transmissions of a sound recording which
do not result in specifically identifiable repro-
ductions of the entire sound recording by or for
any transmission recipient, as determined by
means within the sole control of the distributor,
the number of such phonorecords is subtracted
from the Step 3 subtotal.

(e) Retransmitted digital phonorecords. If, in the
month covered by the Monthly Statement, there
are retransmissions of a digital phonorecord to a
recipient who did not receive a complete and us-
able phonorecord during an initial transmission,
and such transmissions are made for the sole pur-
pose of delivering a complete and usable repro-
duction of the initially requested sound recording
to that recipient, the number of such retransmit-
ted digital phonorecords is subtracted from the
Step 3 subtotal.

Step 5: Multiply by the statutory royalty rate.
The total monthly royalty payment is obtained
by multiplying the subtotal from Step 3, as ad-
justed if necessary by Step 4, by the statutory
royalty rate of 5.7 cents or 1.1 cents per minute
or fraction ofplaying time, whichever is larger.

(iii) Each step in computing the monthly pay-
ment, including the arithmetical calculations in-

volved in each step, shall be set out in detail in
the Monthly Statement.

formation contained in other documents or re-

cords.

(6) Oath and signature. Each Monthly Statement

of Account shall include the handwritten signa-

ture of the compulsory licensee. If that compuls-

ory licensee is a corporation, the signature shall

be that of a duly authorized officer of the corpor-
ation; if that compulsory licensee is a partner-

ship, the signature shall be that of a partner. The

signature shall be accompanied by:

(i) The printed or typewritten name of the person
signing the Monthly Statement ofAccount;

(ii) The date of signature;

(iii) If the compulsory licensee is a partnership or
a corporation, by the title or official position held
in the partnership or corporation by the person
signing the Monthly Statement of Account;

(iv) A certification of the capacity of the person
signing; and

(v) The following statement:

I certify that I have examined this Monthly State-
ment of Account and that all statements of fact
contained herein are true, complete, and correct
to the best of my knowledge, information, and
belief, and are made in good faith.

(7) Service.

(i) Each Monthly Statement of Account shall be
served on the copyright owner to whom or which
it is directed, together with the total royalty for
the month covered by the Monthly Statement, by
certified mail, or by registered mail on or before
the 20th day of the immediately succeeding
month. It shall not be necessary to file a copy of
the Monthly Statement in the Copyright Office.

(5) Clear statements. The information required
by paragraphs (e)(2) and (3) of this section in-

volves intelligible, legible, and unambiguous
statements in the Monthly Statements ofAccount
itself and without incorporation of facts or in-

(ii)(A) In any case where a Monthly Statement of
Account is sent by mail or reputable courier ser-

vice and the Monthly Statement ofAccount is re-

turned to the sender because the copyright owner
or agent is no longer located at that address or
has refused to accept delivery, or in any case
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where an address for the copyright owner is not

known, the Monthly Statement of Account, to-

gether with any evidence of mailing or attempted

delivery by courier service, may be filed in the

Licensing Division of the Copyright Office. Any
Monthly Statement of Account submitted for fil-

ing in the Copyright Office shall be accompanied

by a brief statement of the reason why it was not
served on the copyright owner. A written ac-

knowledgment of receipt and filing will be

provided to the sender.

(B) The Copyright Office will not accept

any royalty fees submitted with Monthly
Statements of Account under this paragraph

(e)(7)(ii).

(C) Neither the filing of a Monthly State-

ment of Account in the Copyright Office,
nor the failure to file such Monthly State-

ment, shall have effect other than that which
may be attributed to it by a court of compet-
ent jurisdiction.

(D) No filing fee will be required in the case
of Monthly Statements of Account submit-
ted to the Copyright Office under this para-

graph (e)(7)(ii). Upon request and payment
of the fee specified in ~s20t.3 e e Certific-
ate ofFiling will be provided to the sender.

(iii) A separate Monthly Statement of Account
shall be served for each month during which
there is any activity relevant to the payment of
royalties under section 115 of Title 17 United
States Code, and under this section. The Annual
Statement of Account identified in paragraph (f)
of this section does not replace any Monthly
Statement ofAccount.

(iv) If a Monthly Statement of Account is sent by
certified mail or registered mail, a mailing re-

ceipt shall be sufficient to prove that service was
timely. If a Monthly Statement of Account is de-

livered by a reputable courier, documentation
from the courier showing the first date of attemp-
ted delivery shall also be sufficient to prove that
service was timely. In the absence of a receipt

from the United States Postal Service showing

the date of delivery or documentation showing

the first date of attempted delivery by a reputable

courier, the compulsory licensee shall bear the

burden of proving that the Monthly Statement of
Account was served in a timely manner.

(f) Annual statements of account—

(1) Forms. The Copyright Office does not

provide printed forms for the use of persons
serving Annual Statements ofAccount.

(2) Annual period. Any Annual Statement ofAc-

count shall cover the full fiscal year of the com-

pulsory licensee.

(3) General content. An Annual Statement ofAc-

count shall be clearly and prominently identified
as an "Annual Statement of Account Under
Compulsory License for Making and Distribut-

ing Phonorecords," and shall include a clear
statement of the following information:

(i) The fiscal year covered by the Annual State-

ment;

(ii) The full legal name of the compulsory li-

censee, together with all fictitious or assumed
names used by such person or entity for the pur-
pose of conducting the business of making and
distributing phonorecords;

(iii) If the compulsory licensee is a business or-

ganization, the name and title of the chief exec-
utive officer, managing partner, sole proprietor
or other person similarly responsible for the
management of such entity.

(iv) The full address, including a specific number
and street name or rural route, or the place of
business of the compulsory licensee. A post of-

fice box or similar designation will not be suffi-
cient for this purpose except where it is the only
address that can be used in that geographic loca-

tion;

(v) The title or titles of the nondramatic musical

work or works embodied in phonorecords made
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work or works embodied in phonorecords made
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under the compulsory license and owned by the

copyright owner being served with the Annual

Statement and the name of the author or authors

of such work or works, ifknown;

(vi) The playing time of each nondramatic mu-

sical work on such phonorecords;

single disk, long playing disk, cartridge, cassette,

or reel-to-reel) made:

(A) The number of phonorecords made

through the end of the fiscal year covered by
the Annual Statement, including any made

during earlier years;

(vii) For each nondramatic musical work that is

owned by the same copyright owner being
served with the Annual Statement and that is em-

bodied in phonorecords covered by the compuls-

ory license, a detailed statement of all of the in-

formation called for in paragraph (f)(4) of this

section;

(viii) The total royalty payable for the fiscal year
covered by the Annual Statement computed in

accordance with the requirements of this section,

together with a statement of account showing in
detail how the royalty was computed. For these

purposes, the applicable royalty as specified in

section 115 c 2 of Title 17 of the United States

Code, shall be payable for every phonorecord
"voluntarily distributed" during the fiscal year
covered by the Annual Statement;

(B) The number of phonorecords which

have never been relinquished from posses-

sion of the compulsory licensee through the

end of the fiscal year covered by the Annual

Statement;

(C) The number ofphonorecords involuntar-

ily relinquished from possession (as through
fire or theft) of the compulsory licensee dur-

ing the fiscal year covered by the Annual
Statement and any earlier years, together
with a description of the facts of such invol-

untary relinquishment;

(D) The number of phonorecords "voluntar-

ily distributed" by the compulsory licensee

during all years before the fiscal year
covered by the Annual Statement;

(ix) The total sum paid under Monthly State-

ments of Account by the compulsory licensee to

the copyright owner being served with the Annu-
al Statement during the fiscal year covered by
the Annual Statement; and

(x) In any case where the compulsory license
falls within the provisions of paragraph (d) of
this section, a clear description of the action or
proceeding involved, including the date of the fi-

nal judgment or definitive finding described in
that paragraph.

(4) Specific content of annual statements: Identi-
fication and accounting ofphonorecords.

(i) The information called for by paragraph
(f)(3)(vii) of this section shall, with respect to

each nondramatic musical work, include a separ-
ate listing of each of the following items of in-

formation separately stated and identified for
each phonorecord configuration (for example,

(E) The number of phonorecords relin-

quished from possession of the compulsory
licensee for purposes of sale during the fisc-

al year covered by the Annual Statement ac-

companied by a privilege of returning un-

sold records for credit or exchange, but not
"voluntarily distributed" by the end of that

year;

(F) The number of phonorecords "voluntar-

ily distributed" by the compulsory licensee
during the fiscal year covered by the Annual
Statement, together with: (1) The catalog
number or numbers, and label name or
names, used on such phonorecords; and (2)
the names of the principal recording artists

or groups engaged in rendering the perform-
ances fixed on such phonorecords.

(ii) If the information given under paragraphs

(f)(4)(i)(A) through (F) of this section does not
reconcile, the Annual Statement shall also in-
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elude a clear and detailed explanation of the dif-

ference. For these purposes, the information giv-

en under such paragraphs shall be considered not
to reconcile if, after the number of phonorecords

given under paragraphs (B), (C), (D), and (E) are

added together and that sum is deducted from the

number of phonorecords given under paragraph

(A), the result is different from the amount given
under paragraph (F).

(5) Clear statement. The information required by
paragraph (f)(3) of this section involves intelli-

gible, legible, and unambiguous statements in the
Annual Statement of Account itself and without
incorporation by reference of facts or informa-
tion contained in other documents or records.

(6) Signature and certification,

(i) Each Annual Statement of Account shall in-

clude the handwritten signature of the compuls-

ory licensee. If that compulsory licensee is a cor-

poration, the signature shall be that of a duly au-

thorized officer of the corporation; if that com-

pulsory licensee is a partnership, the signature
shall be that of a partner. The signature shall be
accompanied by: (A) The printed or typewritten
name of the person signing the Annual Statement
of Account; (8) the date of signature; (C) if the
compulsory licensee is a partnership or a corpor-
ation, by the title or official position held in the

partnership or corporation by the person sigmng
the Annual Statement of Account; and (D) a cer-

tification of the capacity of the person signing.

of section 115 of title 17 of the United States

Code as amended by Pub.L. 94-553, and applic-

able regulations of the United States Copyright
Office. Our examination was made in accordance

with generally accepted auditing standards and

accordingly, included tests of the accounting re-

cords and such other auditing procedures as we
considered necessary in the circumstances.

In our opinion the Annual Statement of Account
referred to above presents fairly the number of
phonorecords embodying each of the above-

identified nondramatic musical works made un-

der compulsory license and voluntarily distrib-

uted by (name of the compulsory licensee) dur-

ing the fiscal year ending (date), and the amount
of royalties applicable thereto under such com-

pulsory license, on a consistent basis and in ac-

cordance with the above cited law and applicable
regulations published thereunder.

(City and State ofExecution)

(Signature of Certified Public Accountant or CPA
Firm)

Certificate Number

(ii)(A) Each Annual Statement of Account shall
also be certified by a licensed Certified Public
Accountant. Such certification shall consist of
the following statement:

Jurisdiction of Certificate

We have examined the attached "Annual State-

ment of Account Under Compulsory License For
Making and Distributing Phonorecords" for the
fiscal year ended (date) of (name of the compuls-

ory licensee) applicable to phonorecords em-

bodying (title or titles of nondramatic musical
works embodied in phonorecords made under the

compulsory license) made under the provisions

(Date ofOpinion)

(B) The certificate shall be signed by an in-

dividual, or in the name of a partnership or a

professional corporation with two or more
shareholders. The certificate number and
jurisdiction are not required if the certificate
is signed in the name of a partnership or a

professional corporation with two or more
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shareholders. sender.

(7) Service.

(i) Each Annual Statement of Account shall be
served on the copyright owner or the agent with
authority to receive Annual Statements of Ac-

count on behalf of the copyright owner to whom
or which it is directed by mail or by reputable
courier service on or before the 20th day of the
third month following the end of the fiscal year
covered by the Annual Statement. It shall not be
necessary to file a copy of the Annual Statement
in the Copyright Office. An Annual Statement of
Account shall be served for each fiscal year dur-

ing which at least one Monthly Statement of Ac-
count shall be served for each fiscal year during
which at least one Monthly Statement of Ac-

count was required to have been served under
paragraph (e)(7) of this section.

(B) The Copyright Office will not accept
any royalty fees submitted with Annual
Statements of Account under this paragraph

(f)(7)(iii)

(C) Neither the filing of an Annual State-

ment of Account in the Copyright Office,
nor the failure to file such Annual State-

ment, shall have any effect other than that
which may be attributed to it by a court of
competent jurisdiction.

(D) No filing fee will be required in the case
of Annual Statements of Account submitted
to the Copyright Office under this
2~01.19 7 iii . Upon request and payment
of the fee specified in ~201.3 e, a Certiftc-

ate ofFiling will be provided to the sender.

(ii) In any case where the amount required to be
stated in the Annual Statement of Account under
paragraph (f)(3)(viii) of this section is greater
than the amount stated in that Annual Statement
under paragraph (f)(3)(ix) of this section, the dif-
ference between such amounts shall be delivered
to the copyright owner together with the service
of the Annual Statement. The delivery of such
sum does not require the copyright owner to ac-

cept such sum, or to forego any right, relief, or
remedy which may be available under law.

(iii)(A) In any case where an Annual Statement
of Account is sent by mail or by reputable couri-
er service and is returned to the sender because
the copyright owner or agent is not located at
that address or has refused to accept delivery, or
in any case where an address for the copyright
owner is not known, the Annual Statement of
Account, together with any evidence of mailing
or attempted delivery by courier service, may be
filed in the Licensing Division of the Copyright
Office. Any Annual Statement of Account sub-
mitted for filing shall be accompanied by a brief
statement of the reason why it was not served on
the copyright owner. A written acknowledgment
of receipt and filing will be provided to the

(iv) Ifan Annual Statement ofAccount is sent by
certified mail or registered mail, a mailing re-

ceipt shall be sufficient to prove that service was

timely. If an Annual Statement of Account is de-

livered by a reputable courier, documentation
from the courier showing the first date of attemp-
ted delivery shall also be sufficient to prove that
service was timely. In the absence of a receipt
from the United States Postal Service showing
the date of delivery or documentation showing
the first date of attempted delivery by a reputable
courier, the compulsory licensee shall bear the
burden of proving that the Annual Statement of
Account was served in a timely manner.

(g) Documentation. All compulsory licensees shall,
for a period of at least three years from the date of
service of an Annual Statement of Account, keep and
retain in their possession all records and documents
necessary and appropriate to support fully the inform-
ation set forth in such Annual Statement and in
Monthly Statements served during the fiscal year
covered by such Annual Statement.

(Authority 17 U.S.C. 115 702, 708)

[45 FR 79046, Nov. 28, 1980; 56 FR 7813, Feb. 26,
1991; 56 PR 59885 Nor. 26, 1991; 63 PR 30635,
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June 5, 1998; 64 FR 29521, June 1, 1999; 64 FR
36574 36575 July 7, 1999; 64 FR 4121!9, July 30,
1999; 66 FR 34373, June 211, 2001; 69 FR 345114

June 22, 2004]

SOURCE: 24 FR 4955, June 18, 1959; 50 FR 30170,

July 24, 1985; 50 FR 52459, Dec. 24, 1985; 56 FR
7812. 7813 Feh. 26, 1991; 56 FR 27197 June 13,

1991; 56 FR 28959, June 25, 1991; 56 FR 38341,
Aug. 13, 1991; 57 FR 3296, Jan. 29, 1992; 57 FR
55465, Nov. 25, 1992; 58 FR 9546, Feb. 22, 1993; 59
FR 12164 March 16, 1994; 59 FR 2"981 May 9,
1994; 59 FR 38371 July 28, 1994; 59 FR 67635
Dec. 30, 1994; 60 FR 25998, May 16, 1995; 60 FR
34168, June 30, 1995; 60 'FR 50420, Sept. 29, 1995;
60 F'R 57937, Nov. 24, 1995; 61 FR 30813, June 18,

1996; 62 FR 18710, April 17, 1997; 62 FR 55739,
Oct. 28, 1997; 67 FR 69136, Nov. 15, 2002, unless
otherwise noted.

AUTHORITY: 17 U.S.C. 702.; Section 201.10 also
issued under 17 U.S.C. 304.

37 C. F. R. 5 201.19, 37 CFR $ 201.19

Current through November 21, 2006; 71 FR 67427

West
Copr.  2006 Thomson/
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Effective: [See Text Amendments]

Code ofFederal Regulations Currentness
Title 37. Patents, Trademarks, and Copyrights

Chapter II. Copyright Office, Library of Con-
gress

81 ~gnhcha ter R Copyright Arbitration Roy-
alty Panel Rules and Procedures 4Refs & An-

~nos

RIR3 Part 255. Adjustment of Royalty Payable
Under Compulsory License for Making and
Distributing Phonorecords ~efs k Annos

255.5 Royalty rate for digital
phonorecord deliveries in general.

37 C. F. R. $ 255.5, 37 CFR 5 255.5

Current through November 21, 2006; 71 FR 67427

West
Copr. Oc 2006 Thomson/

END OF DOCUMENT

Dec. 22, 1993; 59 FR 23981 May 9, 1994; 59 FR
2 993, May 9, 1994, unless otherwise noted.

(a) For every digital phonorecord delivery made on
or before December 31, 1997, the royalty rate pay-
able with respect to each work embodied in the
phonorecord shall be either 6.95 cents, or 1.3 cents
per minute of playing time or fraction thereof,
whichever amount is larger.

(b) For every digital phonorecord delivery made on
or after January 1, 1998, except for digital phonore-
cord deliveries where the reproduction or distribution
of a phonorecord is incidental to the transmission
which constitutes the digital phonorecord delivery, as
specifiedin 17U.S.C 115 c 3 C and(DD, theroy-
alty rate payable with respect to each work embodied
in the phonorecord shall be the royalty rate pre-
scribed in ~255.3 for the making and distribution of
a phonorecord made and distributed on the date of the
digital phonorecord delivery (the "Physical Rate"). In
any future proceeding under 17 U.S.C. 115 c 3 C
or ~, the royalty rates payable for a compulsory li-
cense for digital phonorecord deliveries in general
shall be established de novo, and no precedential ef-
fect shall be given to the royalty rate payable under
this paragraph for any period prior to the period as to
which the royalty rates are to be established in such
future proceeding.

[60 FR 61657, Dec. 1, 1995; 64 FR 6223, Feb. 9,
1999]

SOURCE: 46 FR 891, Jan. 5, 1981; 58 FR 67691,
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Effective: [See Text Amendments]

Code ofFederal Regulations Currentness
Title 37. Patents, Trademarks, and Copyrights

Chapter II. Copyright Office, Library of Con-
gress

~ Subchapter B. Copyright Arbitration Roy-
alty Panel Rules and Procedures (Refs k. An-

~nos

~ Part 255. Adjustment of Royalty Payable
Under Compulsory License for Making and
Distributing Phonorecords (Refs k, Annos)

West

END OF DOCUMENT

Copr.  2006 Thomson/

~ g 255.6 Royalty rate for incidental di-
gital phonorecord deliveries.

The royalty rate for digital phonorecord deliveries
where the reproduction or distribution of a phonore-
cord is incidental to the transmission which consti-
tutes a digital phonorecord delivery, as specified in
17 U.S.C. 115(c)(3)(C) and [DD, is deferred for con-
sideration until the next digital phonorecord delivery
rate adjustment proceeding pursuant to the schedule
set forth in 8 255 7; provided, however, that any
owner or user of a copyrighted work with a signific-
ant interest in such royalty rate, as provided in 17

U.S.C. 803(a)(1'I, may petition the Librarian of Con-
gress to establish a rate prior to the commencement
of the next digital phonorecord delivery rate adjust-
ment proceeding. In the event such a petition is filed,
the Librarian of Congress shall proceed in accordance
with 17 U.S.C. 115(c'l(3MA, and all applicable regu-
lations, as though the petition had been filed in ac-
cordance with 17 U.S.C. 803(a)(l l.

[64 FR 6223, Feb. 9, 1999]

SOURCE. 46 FR 891, Jan. 5, 1981; 58 FR 67691,
Dec. 22, 1993; 59 FR 23981, May 9, 1994; 59 FR
23993. May 9, 1994, unless otherwise noted.

AUTHORITY: 17 U.S.C. 801(b)(1) and 803.

37 C. F. R. g 255.6, 37 CFR $ 255.6

Current through November 21, 2006; 71 FR 67427
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STATEMENT OF MARYBETH PETERS
REGISTER OF COPYRIGHTS

Library ofCongress
United States Copyright Office
101 Independence Avenue, SX.

Washington, D.C.
(202) 707-8350

Before the

SUBCOMMITTEE ON COURTS,
THE INTERNET AND INTELLECTUAL PROPERTY
OF THE HOUSE COMMITTEE ON THE JUDICIARY

108'" Congress, 2d Session
March 11, 2004

Mr. Chairman, Mr. Berman, and distinguished members of the Subcommittee, I

appreciate the opportunity to appear before you to testify on the Section 115 compulsory license,

which allows for the making and distribution ofphysical phonorecords and digital phonorecord

deliveries. The compulsory license to allow for the use ofnondramatic musical works has been with us

for 95 years and has resulted in the creation ofa multitude ofnew works for the pleasure and

consumption ofthe public„and in the creation ofa strong and vibrant music industry which continues to

flourish to this day. Nevertheless, the means to create and provide music to the public has changed

radically in the last decade, necessitating changes in the law to protect the rights ofcopyright owners

while at the same time balancing the needs ofthe users in a digital world.

Background

1. Mechanical Licensing under the 1909 Copyright Act

In 1909, Congress created the first compulsory license to allow anyone to make a
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mechanical reproduction (known today as a phonorecord) ofa musical composition'ithout the

consent ofthe copyright owner provided that the person adhered to the provisions ofthe license. The

impetus for this decision was the emergence ofthe player piano and the ambiguity surrounding the

extent ofthe copyright owner's right to control the making ofa copy of its work on a piano roll. The

latter question was settled in part in 1908 when the Supreme Court held in White-Smith Publishin Co.

v~Aollo Co.s that perforated piano rolls were not "copies" under the copyright siatute in force at that

time, but rather parts ofdevices which performed the work. During this period (1905-1909), copyright

owners were seeking legislative changes which would grant them the exclusive right to authorize the

mechanical reproduction oftheir works — a wish which Congress granted shortly thereafter. Although

the focus at the time was on piano rolls, the mechanical reproduction right also applied to the nascent

medium ofphonograph records as well.

Congress, however, was concerned that the right to make mechanical reproductions of

musical works might become a monopoly controlled by a single company. Therefore, it decided that

rather than provide for an exclusive right to make mechanical reproductions, it would create a

compulsory license in Section 1(e) ofthe 1909 Act which wo8d allow any person to make "similar

use" ofthe musical work upon payment ofa royalty oftwo cents for "each such part manufactured."

However, no one could take advantage of the license until the copyright owner had authorized the &st

mechanical reproduction ofthe work. Moreover, the initial license placed notice requirements on both .

I The music indusny construed the reference in Section 1(e) of the 1909 Act as referring only to a
nondramatic musical composition as opposed to music contained in. dramatico-musical compositions. See MELVILLE

B. NIMMER, NIMMER ON COPALRIGHT, |i 16.4 (1976). This interpretation was expressly incorporated into the law by
Congress with the adoption of the 1976 Act. 17 U.S.C. $ 115(a)(1).

209 U.S. 1 (1908).
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the copyright owners and the licensees. Section 101(e). The copyright owner had to file a notice of

use with the Copyright Once — indicating that the musical work had been mechanically reproduced — in

order to preserve his rights under the law, whereas the person who wished to use the license had to

serve the copyright owner with a notice of intention to use the license and file a copy ofthat notice with

the Copyright Of5ce. The license had the effect ofcapping the amount ofmoney a composer could

receive for the mechanical reproduction ofthis work. The two cent rate set in 1909 remained in effect

until January 1, 1978, and acted as a ceiling for the rate in privately negotiated licenses.

Such stringent requirements for use ofthe compulsory license did not foster wide use of

the license. It is my understanding that the "mechanical" license as structured under the 1909 Copyright

Act was in5.equently used until the era of tape piracy in the late 1960s. When tape piracy was

flourishing, the pirates" inundated the Copyright Oflice with notices of intention, many ofwhich

contained hundreds ofsong titles. The music publishers refused to accept such notices and any

proffered royalty payments since they did not believe that reproduction and duplication ofan existing

sound recording fell within the scope ofthe compulsory license. After this flood ofSlings passed, the

use of the license appears to have again became almost non-existent; up to this day, very few notices of

intention are filed with the Copyright 015ce.

2. The Mechanical License under the 1976 Copyright Act

The music industry adapted to the new license and, by and large, sought its retention,

opposing the position ofthe Register ofCopyrights in 1961 to sunset the license one year after

enactment ofthe omnibus revision ofthe copyright law. Music publishers and composers had grown

accustomed to the license and were concerned that the elimination ofthe license would cause

unnecessary disruptions in the music industiy. Consequently, the argument shifted over time away Rom
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the question ofwhether to retain the license and, instead, the debate focused on reducing the burdens

on copyright owners, clarifying ambiguous provisions, and setting an appropriate rate. The House

'udiciary Committee's approach reflected this trend and in its 1976 report on the bill revising the

Copyright Act, it reiterated its earlier position "that a compulsory licensing system is still warranted as a

condition for the rights ofreproducing and distributing phonorecords ofcopyrighted music," but "that

the present system is unfair and unnecessarily burdensome on copyright owners, and that the present

statutory rate is too low." H. Rep. No. 94-1476, at 107 (1.976), citing H. Rep. No. S3, at 66-67

(1967).

To that end, Congress adopted a number ofnew conditions and clarifications in Section

115 ofthe Copyright Act of 1976, including:

~ The license becomes available only after a phonorecord has been distributed to

the public in the United States with the authority ofthe copyright owner

($ 115(a)(1));

~ The license is only available to someone whose primary intent is to distribute

phonorecords to the public for private use ($ 115(a)(l));

~ A licensee cannot duplicate a sound recording embodying the musical work

without the authorization ofthe copyright owner ofthe sound recording

(5115(a)(1))'

A musical work may be rearranged only "to the extent necessary to conform it

to the style or manner ofthe interpretation ofthe performance involved,"

without "chang[ing] the basic melody or fundamental character of the work,"

(5115(a)(2))'

A licensee must still serve a Notice ofIntention to obtain a compulsory license

on the copyright owner or, in the case where the public records ofthe
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on the copyright owner or, in the case where the public records ofthe



Copyright OIIice do not identify the copyright owner and include an address,

the licensee must file the Notice ofIntention with the Copyright OfIice

(5115(b)(1))'

A licensee must serve the notice on the copyright owner "before or within thirty

days after making, and before distributing any phonorecords ofthe work"

Otherwise, the licensee loses the opportunity to make and distribute

phonorecords pursuant to the compulsory license ($115(b)(1));

~ A copyright owner is entitled to receive copyright royalty fees only on those

phonorecords made'nd distributed4 alter the copyright owner is identified in

the registration or other public records of the Copyright Oflice ($ 115(c)(1)) s

~ The rate payable for each phonorecord made and distributed is adjusted by an

independent body which, prior to 1993, was the Copyright Royalty Tribunal.s

A compulsory hcense may be terminated for failure to pay monthly royalties ifa

user fails to make payment within 30 days ofthe receipt ofa written notice 5om

the copyright owner advising the user ofthe default ($ 115(c)(6)).

The Section 115 compulsory license worked well for the next two decades, but the use

ofnew digital technology to deliver music to the public required a second look at the license to

3 Congress intended the term "made" "to be broader than 'manufactured'nd to include within its scope
every possible manufacturing or other process capable of reproducing a sound recording in phonorecords." H. Rep.
No. 1476, at 110 (1976).

4 For purposes of Section 115, "the concept of 'distribution'omprises any act by which the person
exercising the compulsory license voluntarily relinquishes possession of a phonorecord (considered as a fungible
unit), regardless ofwhether the distribution is to the public, passes title, constitutes a gift, or is sold, rented, leased,
or loaned, unless it is actually returned and the transaction cancelled." Id.

5 This provision replaced the earlier requirement in the 1909 law that a copyright owner must file a notice of
use with the Copyright Office in order to be eligible to receive royalties generated under the compulsory license.

6 In 1993, Congress passed the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. 103-198, 107 Stat.
2304, which eliminated the Copyright Royalty Tribunal and replaced it with a system of ad hoc Copyright Arbitration
Royalty Panels (CARPs) administered by the Librarian of Congress.
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determine whether it continued to meet the needs ofthe music industry. During the 1990s, it became

apparent that music services could offer options for the enjoyment ofmusic in digital formats either by

providing the public an opportunity to hear any sound recording it wanted on-demand or by delivering a

digital version ofthe work directly to a consumer's computer. In either case, there was the possibility

that the new offerings would obviate the need for mechanical reproductions in the forms heretofore

used to distribute musical works and sound recordings in a physical format, e.g., vinyl records, cassette

tapes and most recently audio compact discs. Moreover, it was clear that digital transmissions were

substantially superior to analog transmissions. In an early study conducted by the Copyright Office, the

Office noted two significant improvements associated with digital transmissions: a superior sound quality

and a decreased susceptibility to interference &om physical structures like tall buildings or tunnels. See

Register ofCopyrights, U.S. Copyright Office, Copyright Implications ofDigital Audio Transmission

Services (1991).

3. The Digital Performance Right in Sound Recordings Act of1995

By 1995, Congress recognized that "digital transmission ofsound recordings [was]

likely to become a very important outlet for the performance of recorded music." S. Rep. No. 104-

128, at 14 (1995). Moreover, it realized that "[t]hese new technologies also may lead to new systems

for the electronic distribution ofphonorecords with the authorization ofthe affected copyright owners."

Id. For these reasons, Congress made changes to Section 115 to meet the challenges ofproviding

music in a digital format when it enacted the Digital Performance Right in Sound Recordings Act of

1995 ("DPRA"), Pub. L. 104-39, 1'09 Stat. 336, which also granted copyright owners of sound

recordings an exclusive right to perform their works publicly by means ofa digital audio transmission,

17 U.S.C. $ 106(6), subject to certain limitations. See 17 U.S.C. $ 114. The amendments to Section
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115 clarified the reproduction and distribution rights ofmusic copyright owners and producers and

distributors of sound recordings, especially with respect to what the amended Section 115 termed

"digital phonorecord deliveries." Specifically, Congress wanted to reafRm the mechanical rights of'ongwritersand music publishers in the new world ofdigital technology. It is these latter amendments

to Section 115 that are ofparticular interest today.

First, Congress expanded the scope ofthe compulsory license to include the making

and distribution ofa digital phonorecord and, in doing so, adopted a new term ofart, the "digital

phonorecord delivery" ("DPD"), to describe the process whereby a consumer receives a phonorecord

by means ofa digital transmission, the delivery ofwhich requires the payment ofa statutory royalty

under Section 115. The precise definition ofthis new term reads as follows;

A "digital phonorecord delivery" is each individual delivery ofa

phonorecord by digital transmission ofa sound recording which results

in a specifically identifiable reproduction by or for any transmission

recipient ofa phonorecord of that sound recording, regardless of
whether the digital transmission is also a public performance ofthe

sound recording or any nondramatic musical work embodied therein.

A digital phonorecord delivery does not result fiom a real-time,

nonintegrated subscription transmission ofa sound recording where no

reproduction of the sound recording or the musical work embodied

therein is made Rom the inception ofthe transmission through to its

receipt by the transmission recipient in order to make the sound

recording audible.

17 U.S.C. $ 115(d). What is noteworthy about the definition is that it includes elements related to the

right ofpublic performance and the rights ofreproduction and distribution with respect to both the

musical work and the sound recording. The statutory license, however, covers only the making ofthe
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phonorecord, and only with respect to the musical work. The definition merely acknowledges that the

public performance right and the reproduction and distribution rights may be implicated in the same act

oftransmission and that the public performance does not in and of itself implicate the reproduction and

distribution rights associated with either the musical composition or the sound recording. In fact,

Congress included a provision to clarify that "nothing in this Section annuls or limits the exclusive right to

publicly perform a sound recording or the musical work embodied therein, including by means ofa

digital transmission." 17 U.S.C. $ 115(c)(3)(K).

Another important distinction between traditional mechanical phonorecords and DPDs

brought about by the DPRA is the expansion of the statutory license to include reproduction and

transmission by means ofa digital phonorecord delivery ofa musical composition embodied in a sound

recording owned by a third party, provided that the licensee obtains authorization jrom the copyright

owner of the sound recording to deliver the DPD.7 Thus, the license provides for more than the

reproduction and distribution ofone's own version ofa performance ofa musical composition by

means ofa DPD. Under the expanded license, a service providing DPDs can in effect become a virtual

record store if it is able to clear the rights to the sound recordings. More importantly, the DPRA allows

a copyright owner ofa sound recording to license the right to make DPDs ofboth the sound recording

"A digital phonorecord delivery ofa sound recording is actionable as an act of intringement under
section 501, and is fully subject to the remedies provided by sections 502 through 506 and section 509, unless-

(I) the digital phonorecord delivery has been authorized by the copyright owner of the sound
recording; and

(II) the owner of the copyright in the sound recording or the entity making the digital phonorecord
delivery has obtained a compulsory license under this section or has otherwise been authorized by
the copyright owner of the musical work to distribute or authorize the distribution, by means ofa
digital phonorecord delivery, of each musical work embodied in the sound recording."

17 U.S.C. $ 115(c)(3)(H)(i).
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and the underlying musical work to third parties if it has obtained the right to make DPDs &om the

copyright owner of the musical work. See 17 U.S.C. $ 115(c)(3)(1), S. Rep. No. 104-12S, at 43

(1995).

Apart &om the extension ofthe compulsory license to cover the making ofDPDs,

Congress also addressed the common industry practice of incorporating controlled composition clauses

into a songwriter/performer's recording contract, whereby a recording artist agrees to reduce the

mechanical royalty rate payable when the record company makes and distributes phonorecords

including songs written by the performer. In general, the DPRA provides that privately negotiated

contracts entered into after June 22, 1995, between a recording company and a recording artist who is

the author of the musical work cannot include a rate for the making and distribution ofthe musical work

below that established for the compulsory license. There is one notable exception to this general rule.

A recording artist-author who effectively is acting as her own music publisher may accept a royalty rate

below the statutory rate ifthe contract is entered into after the sound recording has been fixed in a

tangible medium of expression in a form intended for commercial release. 17 U.S.C. $ 115(c)(3)(E).

The amended license also extended the current process for establishing rates for the

mechanical license to DPDs. Under the statutory structure, rates for the making and reproduction of

the DPDs can be decided either through voluntary negotiations among the affected parties or, in the

case where these parties are unable to agree upon a statutory rate, by a Copyright Arbitration Royalty

Panel ("CARP"). Pursuant to Section 115(c)(3)(D), the CARP must establish rates and terms that

"distinguish between digital phonorecord deliveries where the reproduction or distribution ofthe

phonorecord is incidental to the transmission which constitutes the digital phonorecord delivery, and

digital phonorecord deliveries in general."
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The difFicult issue, however, is identifying those reproductions that are subject to

compensation under the statutory license, a subject I will discuss in greater detail.

Regulatory Responses

1. ¹tices ofIntention to Use and Statements ofAccount

Section 115(b) requires that a person who wishes to use the compulsory license serve a

notice ofhis or her intention to use a musical composition with the copyright owner before or within

thirty days aFFer making, and before distributing any phonorecords. Regulations in place since the

enactment of the 1976 Copyright Act followed the statutory scheme and required that a separate

Notice of Intention be served for each nondramatic musical work embodied or intended to be

embodied in phonorecords to be made under the compulsory license. Following the statutory scheme,

the regulations provided that if the registration or other public records ofthe Copyright Once do not

identify the copyright owner ofa particular work and include that owner's address, the person wishing

to use the compulsory license could file the Notice ofIntention with the Copyright OFFice. 37 C.F.R.

$201.18. The regulations also implemented the statutory requirement that each licensee pay royalties,

on a monthly basis, to each copyright owner whose musical works the licensee is using, and that each

licensee serve monthly statements ofaccount and an annual statement of account on each copyright

owner. 37 C.F.R. $201.19.

The regulations governing this requirement were amended afler the passage ofthe

DPRA in order to accommodate the making ofDPDs. Initial amendments to the rules were

promulgated on July 30, 1999, and addressed when a DPD is made, manufactured, or distributed for

purposes ofthe Section 115 license such that the obligation to pay the royalty fee attaches. The

amended regulation provided that a DPD be treated as a phonorecord made and distributed on the
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date the phonorecord is digitally transmitted. The amended regulation also provided a mechanism for

the delivery ofa usable DPD where, in the first instance, the initial transmission failed or did not result in

a complete and functional DPD. 64 FR 41286. (July 30, 1999). Because these rules were dealing

with new concepts applicable to developing services in a nascent industry, the Office adopted the rules

on an interim basis and left the door open to revisit the notice and recordkeeping requirements.

Two years later, the Ofhce initiated a second rulemaking proceeding to address

concerns ofmusical work copyright owners and users ofthe compulsory license, especially those

developing new digital music services with the intention ofdeveloping extensive music libraries with

hundreds of thousands of titles in order to oAer these recordings to their subscribers for a fee. See 66

FR 45241 (August 28, 2001). Both sides wanted easier ways to meet the requirements for obtaining

the license, including more convenient methods to effect service ofthe Notice ofIntention to use the

license on the copyright owners, a provision to allow use ofa single notice to identify use ofmultiple

works, a simplification ofthe elements ofthe notice, and a provision to make clear that a notice may be

legally suflicient even ifthe notice contains minor errors.

We thought many of these suggestions were appropriate and perhaps long overdue.

Thus, we are pleased to announce that the Office is publishing today in the Federal Register proposed

amendments to the regulations governing the notice and recordkeeping requirements that are designed

to increase the ease with which a person who intends to utilize the license may effect service on the

copyright owner and provide the information required to identify the musical work. We are aware that

many interested parties will not find the proposed changes suf5cient to create a seamless licensing

regime. However, the extent ofany change we can make in the regulations is limited by the scope of

the law and, as we explain in the current notice, a number ofthe changes proposed by the interesled
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parties would require a change in the law. Nevertheless, we believe the proposed amendments

represent progress in meeting the needs ofdigital services seeking use ofthe license as a means to clear

the rights to make and distribute a vast array ofmusical works in a DPD format, and they also o6er

improvements to the copyright owners who receive compensation under the Section 115 license.

Specifically, the new rules propose the following notable changes:

~ A copyright owner may designate an authorized agent to accept the Notices of
Intention and/or the royalty payments, although the rules do not require that a

single agent perform both functions;

~ In the case where the copyright owner uses an authorized agent to accept the

notices, the rules would require the copyright owner to identiTy to whom

statements of account and royalty payments shall be made;

~ A person intending to use the compulsory licence may serve a Notice of

Intention on the copyright owner or its agent at an address other than the last

address listed in the public records of the Copyright Office if that person has

more recent or accurate information than is contained in the Copyright Office

records;

~ A Notice ofIntention may be submitted electronically to a copyright owner or

its authorized agent in cases where the copyright owner or authorized agent has

announced it will accept electronic submissions.

~ Multiple works may be listed on a single Notice of Intention when the works

are owned by the same copyright owner or, in the case where the notice will be

served upon an authorized agent, the agent represents at least one ofthe

copyright owners ofeach ofthe listed works;

~ Ifa Notice of Intention includes more than 50 song titles, the proposed rules

give the copyright owner or its agent a right to request and receive a digital file

ofthe names of the copyrighted works in addition to the original paper copy of
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the Notice.

~ A Notice ofIntention may be submitted by an authorized agent ofthe person

who seeks to obtain the license;

~ Harmless errors that do not materially affect the adequacy ofthe information

required to serve the purposes ofthe notice requirement shall not render a

Notice ofIntention invalid.

~ In order to recover the Copyright Ofhce's costs in processing Notices of

Intention that are filed with the Once, the filing fee that has been required for

the filing ofa Notice of Intention with the Copyright OfIice when the identity

and address of the copyright owner cannot be found in the registration or other

public records ofthe Copyright Office will also be required when a Notice of
Intention is filed with the Office after the Notice has been returned to the sender

because the copyright owner is no longer located at the address identified in the

Copyright Office records or has refused to accept delivery; and

~ The fee charged for the Sling ofa Notice ofIntention with the Copyright Oflice

will be based upon the number ofmusical works identified in the Notice of

Intention. We are studying the costs incurred by the Office in connection with

such filings and I will submit to Congress new proposed fees that cover such

costs. The resulting fee should be considerably lower per work than the current

fee.s

I am hopeful that these proposed changes will facilitate the use ofthe license for both

copyright owners and licensees, and I expect to adopt the proposed rules in final form after considering

comments on the proposed rules and making any necessary modifications. I believe that these changes

8 The fee for the fi1ing ofNotices of Intention may be changed only after a study has been made of the

costs connected with the filing and indexing of the Notices. The fee adjustment must be submitted to Congress and

may be instituted only if Congress has not enacted a law disapproving the fee within 120 days of its submission to

Congress. 17 U.S.C. II708(a)(5), (b).
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represent the best that the Office can do under the current statute, but I recognize that it may be

advisable to amend Section 115 to permit further changes in the procedure by which persons intending

to use the compulsory license may provide notice oftheir intention. I will discuss some possible

amendments later in my testimony.

Moreover, these regulations only address the technical requirements for securing the

compulsory license. During the last rate adjustment proceeding, questions ofa more substantive nature

arose with respect to DPDs, requiring the Ofhce to publish a Notice ofInquiry to consider the very

scope of the Section 115 license. I will now turn to a discussion ofthose issues.

2, Consideration ofwhat constitutes an incidental digita/phonorecord dehvery"

In 1995 when Congress passed the DPRA, its intent was to extend the scope of the

compulsory license to cover the making and dislribution ofa phonorecord in a digital format — what

Congress referred to as the making ofa digital phonorecord delivery. Since that time, what constitutes

a "digital phonorecord delivery" has been a hotly debated topic. Currently, the Copyright Of6ce is in

the midst ofa rulemaking proceeding to examine this question, especially in light ofthe new types of

services being offered in the marketplace, e.g. "on-demand streams" and "limited downloads." See 66

FR 14099 (March 9, 2001).

The OfIice initiated this rulemaking proceeding in response to a petition &om the

Recording Industry Association ofAmerica ('RIAA"), asking that we conduct such a proceeding to

resolve the question ofwhich types ofdigital transmissions ofrecorded music constitute a general DPD

and which types should be considered an incidental DPD. RIAA made the request after it became

apparent that industry representatives found it dificult, ifnot impossible, to negotiate a rate for the
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incidental DPD category, as required by law, when no one knew which types ofprerecorded music

were to be included in this category.

Central to this inquiry are questions about two types ofdigital music services: "on-

demand streams" and "limited downloads." For purposes ofthe inquiry, the music industiy has defined

an "on-demand stream" as an "on-demand, real-time transmission using streaming technology such as

Real Audio, which permits users to listen to the music they want when they want and as it is transmitted

to them," and a "limited download" as an "on-demand transmission ofa time-limited or other use-

limited {i.e., non-permanent) download to a local storage device (e.g., the hard drive ofthe user's

computer), using technology that causes the downloaded file to be available for listening only either

during a limited time {e.g,, a time certain or a time tied to ongoing subscription payments) or for a

limited number oftimes." The Oflice has received comments and replies to its initial notice of inquiry. I

anticipate that we will conclude the proceeding this year after either holding a hearing or soliciting

another round of comments &om interested parties in order to get a &esh perspective on these complex

and difIicult questions in light of the current technology and business practices.

The perspective ofmusic publishers appears to be clear. They have taken the position

that both on-demand streams and limited downloads implicate their mechanical rights. Moreover, they

maintain that copies made during the course ofa digital stream or in the transmission ofa DPD are for

all practical purposes reproductions ofphonorecords that are covered by the compulsory license. The

recording industiy supporls this view, recognizing that while certain reproductions ofa musical work are

exempt under Section 112(a), other reproductions do not come within the scope'ofthe exemption. For

that reason, the recording industry has urged the Office to interpret the Section 115 license in such a

way as to cover all reproductions ofa musical work necessary to operate such services; and, we are
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considering their arguments. In the meantime, certain record companies and music publishers have

worked out a marketplace solution.

In 2001, the RIAA, the National Music Publishers'ssociation, Inc. ("MVPA"), and

the Harry Fox Agency, Inc. ("HFA") entered into an agreement concerning the mechanical licensing of

musical works for new subscription services on the Interne. Licenses issued under the

RIAA/NMPA/HFA agreement are nonexclusive and cover all reproduction and distribution rights for

delivery of on-demand streams and limited downloads and include the right to make server copies,

buffer copies and other related copies used in the operation ofa covered service. The license also

provides at no additional cost for "On-Demand Streams ofPromotional Excerpts," which are defined

as a stream consisting ofno more that thirty (30) seconds ofplaying time ofthe sound recording ofa

musical work or no more than the lesser of ten percent (10%) or sixty (60) seconds ofplaying time of a

sound recording ofa musical work longer than five minutes.

The industry approach to resolving the problems associated with mechanical licensing

for digital music services is both innovative and comprehensive, resolving certain legal questions

associated with temporary, buffer, cache and server copies of a musical work associated with digital

phonorecord deliveries purportedly made under the Section 115 license, as well as the use of

promotional clips. The OI5ce welcomes the industry's initiative and creativity, and fully supports

marketplace solutions to what really are commercial transactions between owners and users.

However, parties should not need to rely upon privately negotiated contracts

exclusively to clear the rights needed to make full use ofa statutory license, or need to craft an
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understanding ofthe legal limits ofthe compulsory license within the provisions ofthe private

contract. The scope ofthe license and any limitations on its use should be clearly expressed in the law.

The 1995 amendments to Section 115, however, do not provide clear guidelines for

use ofthe Section 115 license for the making ofcertain reproductions ofa musical work needed to

effectuate a digital transmission other than to acknowledge that a reproduction may be made during the

course ofa digital performance, and that such reproduction may be considered to be an incidental

But are they? Section 115 does not provide a definition for incidental DPDs, so what

constitutes an "incidental DPD's not always clear, While some temporary copies made in the course

ofa digital transmission, such as buffer copies made in the course of a download, may quahfy, others—

such as buffer copies made in the course ofa transmission ofa performance (e.g., streaming) — are

more dif6cult to fit within the statutory definition. In either case, it is clear that such copies need to

comply with the statutory definition in order to be covered by the compulsory license. In other words,

the copies must result in an "individual delivery ofa phonorecord which results in a specifically

identifiable reproduction by or for any transmission recipient ofa phonorecord ofthat sound

recording." 17 U.S.C. $115(d) (emphasis added), Similar questions can be raised with respect to

cache copies and intermediate server copies made in the course of (1) downloads and (2) streaming of

performances.

Apparently because ofsuch uncertainties, the RIAA/NMPA/HFA agreement includes a

section entitled "Legal Framework for Agreement." It contains two provisions that delineate how
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temporary copies made in order to provide either a limited download or an on-demand stream fit within

the statutory kamework ofthe Section 115 license. Specifically, it provides that

under current law the process ofmaking On-Demand Streams through

Covered Services (&om the making of server reproductions to the

transmission and local storage ofthe stream), viewed in its entirety,

involves the making and distribution of a DPD, and further agree that

such process in its entirety (i.e., inclusive ofany server reproduction

and any temporary or cached reproductions through to the transmission

recipient ofthe On-Demand Stream) is subject to the compuIsory

Hcensing provisions of Section 115 ofthe Copyright Act;[and]

that under current law the process ofmaking Limited Downloads

through Covered Services (&om the making of server reproductions to

the transmission and local storage ofthe Limited Download), viewed in

its entirety, involves the making and distribution ofa DPD, and furler

agree that such process in its entirety (i.e., inclusive ofany server

reproductions and any temporary or cached reproductions through to

the transmission recipient of the Limited Download) is subject to the

compulsory licensing provisions of Section 115 ofthe Copyright Act.

Paragraph 8.1(a) and (b), respectively, ofthe RIAA/KAPPA/&PA Licensing Agreement (as submitted

to the Copyright Office on December 6, 2001).

Of course, the parties'nterpretation with respect to the scope ofthe Section 115

license is not binding on the Copyright OfIice or the courts. It merely represents their mutual

understanding of the scope ofthe Section 115 license as a term oftheir privately negotiated license, an

understanding that I believe is not shared by everyone in the world of online music services. This is an

issue that I will address in the rulemaking proceeding concerning digital phonorecord deliveries, and it is
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quite possible that I will reach a different interpretation as to what falls within the scope ofthe license,

especially with respect to on-demand streams.

The critical question to be decided is whether an on-demand stream results in

reproductions that reasonably fit the statutory definition ofa DPD, and creates a "phonorecord by

digital transmission ofa sound recording which results in a specifically identifiable reproduction by or for

any transmission recipient," as required by law. Unless it does so, such reproductions cannot be

reasonably considered as DPDs for purposes of Section 115, no matter what position private parties

take within the four comers oftheir own agreement. What is more clear is that the delivery ofa digital

download, whether limited or otherwise, for use by the recipient appears to fit the statutory definition,

since it must result in an identifiable reproduction in order for the recipient to listen to the work

emboched in the phonorecord at his leisure.

b. Possible le 'slative solutions

The Section 115 compulsory license was created to serve the needs of the phonograph

record industry and has operated reasonably well in governing relationships between record companies

and music publishers involving the making and distribution oftraditional phonorecords. However, the

attempt to adapt the mechanical license to enable online music services to clear the rights to make

digital phonorecord deliveries ofmusical works has been less successful. With respect to problems

involving the requirement that licensees give notice to copyright owners oftheir intention to use the

compulsory license, I believe that I have exhausted the limits ofmy regulatory authority with the notice

ofproposed rulemaking published today. With respect to problems involving the scope and treatment

ofactivities covered by the Section 115 compulsory license, I may soon be able to resolve some of the
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issues in the pending rulemaking on incidental digital phonorecord deliveries, but it seems clear that

legislation will be necessary in order to create a truly workable solution to all ofthe problems that have

been identified.

At this point in time, I do not have any specific legislative recommendations, but I

would like to outline a number ofpossible options for legislative action. I must emphasize that these are

not recommendations, but rather they constitute a list ofoptions that should be explored in the search

for a comprehensive resolution of issues involving digital transmission ofmusical works. I certainly have

some views as to which of these options are preferable, and in many cases those views will be apparent

as I describe the options. I would be pleased to work with the Subcommittee and with composers,

music publishers, record companies, digital music services and all interested parties in evaluating these

and any other reasonable proposals.

The options that should be considered fall into two distinct categories: (1) legal

questions concerning the scope ofthe Section 115 license, and (2) technical problems associated with

service ofnotice and payment ofroyalty fees under the Section 115 license.

Among the options that should be considered relating to the scope ofthe license are:

Elimination of the Section 115 statutory license. Although the predecessor to

Section 115 served as a model for similar provisions in other countries, today all of

those countries, except for the United States and Australia, have eliminated such

compulsory licenses Born their copyright laws. A fundamental principle ofcopyright is

that the author should have the exclusive right to exploit the market for his work, except

where this would conflict with the public interest. A compulsory license limits an

author's bargaining power. It deprives the author ofdetermining with whom and on

what terms he wishes to do business. In fact, the Register ofCopyrights'961 Report

on the General Revision ofthe U.S. Copyright Law favored elimination of this

compulsory license.
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I believe that the time has come to again consider whether there is really a need for

such a compulsory license. Since most of the world functions without such a license,

why should one be needed in the United States? Is a compulsory license the only or

the most viable solution? Should the United States follow the lead ofmany other

countries and move to a system ofcollective administration in which a voluntary

organization could be created (perhaps by a merger ofthe existing performing rights

organizations and the Harry Fox Agency) to license all rights related to making musical

works available to the public? Should we follow the model ofcollective licenses in

which, subject to certain conditions, an agreement made by a collective organization

would also apply to the works ofauthors or publishers who are not members of the

organization? Will the creation ofnew digital rights management systems make such

collective administration more feasible?

In fact, we already have a very successful model for collective administration of similar

rights in the United States: performing rights organizations (ASCAP, BM and SESAC)

license the public performance ofmusical works — for which there is no statutory license

— providing users with a means to obtain and pay for the necessary rights without

dif5culty. A similar model ought to work for licensing ofthe rights ofreproduction and

distribution.

As a matter ofprinciple, I believe that the Section 115 license should be repealed and

that licensing ofrights should be left to the marketplace, most likely by means of

collective administration. But I recognize that many parties with stakes in the current

system will resist this proposal and that there would be many practical dilnculties in

implementing it. The Copyright Office would be pleased to study the issue and prepare

a report for you with recommendations, ifappropriate. Meanwhile, there are a number

ofother options for legislative action that merit consideration.

Clarification that all reproductions of a musical work made in the course ofa

digital phonorecord delivery are within the scope of the Section 115 compulsory

license. This may well be something that I will be able to do in regulations issued in the

pending rulemaking on incidental phonorecord deliveries, but if I conclude that it is

beyond my power to reach that conclusion under current law, consideration should be
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given to amending Section 115 to provide expressly that all reproductions that are

incidental to the making ofa digital phonorecord delivery, including buffer and cache

copies and server copies,'re included within the scope of the Section 115 compulsory

license. Consideration should also be given to clarifying that no compensation is due to

the copyright owner for the making ofsuch copies beyond the compensation due for

the ultimate DPD.

Amendment of the law to provide that reproductions of musical works made in

the course of a licensed public performance are either exempt from liability or

subject to a statutory license. When a webcaster transmits a public performance of

a sound recording ofa musical composition, the webcaster must obtain a license fiom

the copyright owner for the public performance ofthe musical work, typically obtained

from a performing rights organazation such as ASCAP, BMI or SESAC. At the same

time, webcasters find themselves subject to demands fiom music publishers or their

representatives for separate compensation for the reproductions ofthe musical work

that are made in order to enable the transmission of the performance. I have already

expressed the view that there should be no liability for the making ofbuffer copies in the

course of streaming a licensed public performance ofa musical work. See U.S.

Copyright Office, DMCA Section 104 Report 142-146 (2001); Statement of

Marybeth Peters, The Register ofCopyrights, before the Subcommittee on Courts, the

Internet, and Intellectual Property, Committee on the Judiciary, Oversight Hearing on

the Digital Millennium Copyright Act Section 104 Report, December 12-13, 2001. I

have also pointed out that it is inconsistent to provide broadcasters with an exemption in

Section 112(a) for ephemeral recordings of their transmission programs but to subject

webcasters to a statutory license for the functionally similar server copies that they must

make in order to make licensed transmissions ofperformances. DMCA Section 104
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ephemeral reproductions of sound recordings needed to effectuate a digital transmission

and not providing a similar license to cover intermediate copies ofthe musical works

embodied in these same sound recordings, but that is what Section 112 does in its

current form. Parallel treatment should be offered for both the sound recordings and

the musical works embodied therein which are part ofa digital audio transmission.

Expansion of the Section 115 DPD license to include both reproductions and

performances of musical works in the course of either digital phonorecord

deliveries or transmissions of performances, e.g., in the course of streaming on the

Internet. As noted above, many ofthe problems faced by online music services arise

out ofthe distinction between reproduction rights and performance rights, and the fact

that demands are often made upon services to pay separately for the exercise of each

ofthese rights whether the primary conduct is the dehvery of a DPD or the transmission

ofa performance. Placing both uses under a single license requiring a single payment-

a form of"one-stop shopping" for rights — might be a more rational and workable

solution.

Among the options that have been proposed relating to service ofnotice and payment

ofroyalty fees under the Section 115 license are suggestions by users who have expressed their

fiustration with the cumbersome process involved in securing the Section 115 license, including:

~ Adoption of a model similar to that of the Section 114 webcasting license,

requiring services using the license to file only a single notice with the

Copyright Office stating their intention to use the statutory license with respect

to all musical works. Section 115 currently requires the licensees to serve notices

identifying each musical work for which they intend to make and distribute copies under

the compulsory license. This system has worked fairly well and is sensible with respect

to the traditional mechanical license, but do such requirements make sense for services

offering DPDs of thousands ofmusical works? The current system does have the

virtue ofgiving a copyright owner notice when one of its works is being used under the

compulsory license. Removing that requirement would mean that a copyright owner

would find it much more difficult to ascertain whether a particular work owned by that

copyright owner is being used by a particular licensee under the compulsory license.

However, removing that requirement would avoid — or at least defer — the problems
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compulsory licensees currently have in identifying and locating copyright owners of

particular works. The problems might be only deferred rather than avoided because

the licensee would still have to identify and locate the copyright owner in order to pay

royalties to the proper person — at least when the copyright owner has registered its

claim in the musical work.

~ Establishment of a collective to receive and disburse royalties under the

Section 115 license. Again, Section 114 may provide a useful model. Royalties

under the Section 114 statutory license, which are owed to copyright owners of sound

recordings rather than ofmusical works, are paid to SoundExchange, an agent

appointed through the CARP process to receive the royalties and then to disburse them

to the copyright owners. Such a model might be worth emulating under the Section

115 license, especially ifthe requirement of serving notices of intention to use the

compulsory license on copyright owners is abandoned. While such a scheme offers

obvious benefits to hcensees, copyright owners (and, in particular, those copyright

owners who are readily identifiable under the current system) might find themselves

receiving less in royalties than they receive under the current system, since

administrative costs of the receiving and disbursing entity presumably would be

deducted fi'om the royalties and the allocation ofroyalties might result in some copyright

owners receiving less than they would receive under the current system, which requires

that each copyright owner be paid precisely (and directly) the amount ofroyalties

derived &om the use ofthat copyright owner's musical works.

Besignation of a single entity, hke the Copyright Office, upon which to serve

notices and make royalty payments. I am skeptical ofthe benefits of this approach,

which would shift to the Copyright Once the burden of locating copyright owners and

making payments to them. The administrative expense and burden would likely be

considerable, and giving a government agency the responsibility to receive such finds,

identify copyright owners and make the appropriate payments to each copyright owner

is probably not the most efficient means ofgetting the royalties to the persons entitled to

them.

~ Creation ofa complete and up-to-date electronic database ofall musical works

registered with the Copyright Office. I suspect that proponents ofthis solution have
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very little knowledge ofthe dif6culty and expense that would be involved in creating an

accurate and comprehensive list ofowners ofcopyrights in all musical works.

Determining who owns the copyright in a particular work is not always a simple matter.

Someone reviewing the current Copyright Of6ce records to determine ownership ofa

particular work would have to search both the registration records and the records of

documents oftransfer that are recorded with the Of6ce. While basic information about

post-1977 registrations and documents oftransfer is available through the Of6ce's

online indexing system, in any case where ownership ofall or some ofthe exclusive

rights in a work have been transferred it would be necessary to review the copy ofthe

actual document oftransfer maintained at the Copyright Of6ce (and not available

online) to ascertain exactly what rights have been transferred to whom. Chain oftitle

can often be complicated. Addresses ofcopyright owners are not available in the

Of6ce's online indexes. And the information in the Once's current registmtion and

recordation systems could not easily be transformed into a database containing current

copyright ownership information. Moreover, neither registration nor recordation of

documents oftransfer is required by law; therefore, there are many gaps in the OI5ce's

records. Where there is a record, it is not necessarily up to date. It is dif5cult to

fathom how the Of6ce could create an accurate, reliable and comprehensive database

ofcurrent ownership ofmusical works. While the registration and recordation system

works reasonably well when a person is seeking information on ownership ofa

particular work, such information must usually be interpreted by a lawyer (especially if
there have been transfers ofownership). The system is not well-suited for the type of
large-scale licensing ofthousands ofworks in a single transaction that is desired by

online music services.

~ Shifting the burden of obtaining the rights to the sound recording copyright

owner. Online music services generally transmit performances or DPDs ofsound

recordings that have already been released by record companies. The record company

already will have obtained a license — either directly &om the copyright owner ofthe

musical work that has been recorded or by means of the section 115 statutory license-

for use ofthe musical work. The record company may well have already obtained a

section 115 license to make DPDs ofthe musical work as well, and one would expect

that this will increasingly be the case. Because record companies already have

substantial incentives and presumably have greater ability to clear the rights to the
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musical works that they record, consideration should be given to permitting online music

services — who must obtain the right to transmit phonorecords ofthe sound recording

&om the record company in any event — see 17 U.S.C. $ 115(c)(3)(H)(i) (quoted

above in footnote 7) — to stand in the shoes ofthe record company as beneficiaries of

the compulsory license for DPDs. The online music company could make royalty

payments to the record company for the DPDs ofthe musical works, and the record

company (which might charge the online music company an administmtive fee for the

service) could pass the royalty on to the copyright owner ofthe musical work. As

noted above, Section 115(c)(3)(l) already appears to permit the record company to

license the right to make DPDs ofthe musical compositions to other online music

services. Clarification ofthis provision and expansion to provide for funneling royalty

payments through the record companies might lead to more workable arrangements.

~ Creation of a safe harbor for those who fail to exercise properly the license

during a period of uncertainty arising from the administration of the license for

the making of DPDs. Under current law, a person who wishes to use the Section

115 compulsory license must either serve the copyright owner with a Notice of
Intention ifhe can identify and locate the copyright owner based on a search of

Copyright Office records or file a Notice ofIntention with the Copyright Office ifhe

cannot so identify or locate the copyright owner. While the expenses involved in this

process may be considerable, it is hard for me to agree that there is uncertainty about

how to comply with the license. On the other hand, currently Section 115 exacts a

harsh penalty for those who fail to serve the Notice ofIntention or make royalty

payments in a timely fashion: they are forever barred Rom taking advantage ofthe

compulsory license with respect to the particular musical work in question. I have

reservations about creating a "safe harbor" for the making ofunauthorized DPDs during

a time when a service has failed to comply with the requirements ofthe license, but I

believe consideration should be given to affording a service the opportunity to cure its

default and use the compulsory license prospectively, even ifthe service is liable for

copyright in&ingement for the unauthorized transmissions made prior to the service's

compliance.

~ Extension of the period for effectuating service on the copyright owner or its

agent beyond the 30 day window specified in the law. There is merit in this
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proposal, especially in light ofthe current provision that absolves a licensee fiom

making payments under the statutory license until after the copyright owner can be

identified in the registration or other public records of the Copyright Office. Difliculties

in ascertaining the identities and addresses ofthe copyright owners may also justify a

more liberal approach. I could imagine a system that, for example, required a service

to serve the copyright owner with a Notice of Intention within 30 days ofthe service's

first use ofthe musical work or within one year of the time when the copyright owner is

first identified in the records ofthe Copyright Office — whichever date is later — but

with an obligation to make payments retroactive to the date on which the copyright

owner was first identified in the Copyright Office records. Under such a system,

services would only have to search the Offiice's records once a year in order to avoid

liability for failing to have ascertained that a copyright owner's identity has become

available in the Office's records.

~ Provision for payment of royalties on a quarterly basis rather than a monthly

basis. It is my understanding that most licenses negotiated with copyright owners

under Section 115 (e.g., the licenses given by the Harry Fox Agency in lieu ofactual

statutory licenses) provide for quarterly payments rather than the monthly payments

required under the compulsory license. It is also my understanding that one ofthe

reasons for the statutory requirement ofmonthly payments, as well as some of the other

statutory requirements, was a determination that use ofthe compulsory license should

only be made as a last resort, and that licensees should be encouraged to obtain

voluntary licenses directly from the copyright owners or their agents, who would offer

more congenial terms. Users might find a requirement ofquarterly payments rather than

monthly payments to be beneficial, but copyright owners presumably would prefer to

receive their payments more promptly; moreover, ifa licensee defaults on payment, a

quarterly payment cycle would be more disadvantageous to the copyright owner than a

monthly cycle. Amending Section 115 to require quarterly payments might lead many

more licensees to elect to obtain statutory licenses rather than deal directly with

publishers or their agents. Consideration should be given to whether that would be

desirable.

~ Provision for an offset of the costs associated with filing Notices with the Office

in those cases where the copyright owner wrongfully refuses service. In general,
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I believe that persons using a statutory license should bear the cost associated with

obtaining the license. However, if the copyright owner has wrongfully refused to accept

service ofa Notice ofIntention, there is something to be said for the notion of shifting

those additional costs incurred by the licensee as a result ofthe wrongful refusal.

In general, I do support the music industiy's attempt to simplify the requirements for

obtaining the compulsory license and its desire to create a seamless licensing regime under the law to

allow for the making and distribution ofphonorecords ofsound recordings containing musical works.

However, the need for extensive revisions is difIicult to assess. Prior to the passage of

the DPRA, each year the Copyright OIIice received fewer than twenty notices of intention Rom those

seeking to obtain the Section 115 license. Last year, two hundred and fourteen (214) notices were

filed with the Oflice, representing a significant jump in the number ofnotices filed with the OIIice over

the pre-1995 era. Yet, the noted increase represents only 214 song titles, a mere drop in the bucket

when considered against the thousands, ifnot hundreds of thousands, ofsong titles that are being

offered today by subscription music services. While we acknowledge that this observation may merely

reflect the reluctance ofusers to use the license in its current form to clear large numbers ofworks, as

well as the fact that users may file with the Oflice only when our records do not provide the identity and

current address ofthe copyright owner, it may also represent the success ofviable marketplace

solutions.

Certainly we have heard few complaints about the operation of Section 115 in the

context of the traditional mechanical license. To the extent that reform ofthe license is needed, it may

be that the traditional mechanical license should be separated Rom the license for DPDs, and that two
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different regimes be created, each designed to meet the needs ofboth copyright owners and the

persons using the two licenses.

In any event, the critical issue centers on clarifying the scope ofthe compulsory license

in the digital era. I have outlined only a few possible approaches to reform of the Section 115

compulsory license. While there is a clear need to correct some of the deficiencies in Section 115, I

believe that it is important for all the interested parties — copyright owners, record companies, online

music services and others — to work together to evaluate various alternative solutions in the coming

months. I commend you, Mr. Chairman, for convening this hearing to discuss the problems associated

with the use ofthe Section 115 license in a digital environment, and I look forward to working with you,

members of the Subcommittee, and the industries represented at this table to find effective and efIicient

solutions to make the Section 115 compulsory license available and workable to all potential users and

strike the proper balance between their needs and the rights of the copyright owners.
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York, dismissing, for want of equity, bills alleging an
infringement of copyright. Affirmed.

See same case below, 77 C. C. A 36 147 Fed 226.

The facts are stated in the opinion.
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Mr. Justice Day delivered the opinion of the court:
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filed by appellant. In view of the nature of the cases
the writ of certiorari is granted, the record on the ap-
peals to stand as a return to the writs. Montana Min.
Co v St Louis Min k Mill. Co 204 U S 204 51

L. ed. 444 27 Su Ct Re 254.

The actions were brought to restrain infringement of
the copyrights of two certain musical compositions,
published in the form of sheet music, entitled respect-
ively, 'Little Cotton Dolly'nd 'Kentucky Babe.'he

appellee, defendant below, is engaged in the sale
of piano players and player pianos known as the
'Apollo,'nd of perforated rolls of music used *9 in
connection therewith. The appellant, as assignee of
Adam Geibel, the composer, alleged compliance with
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the copyright act, and that a copyright was duly ob-
tained by it on or about March 17, 1897. The answer
was general in its nature, and upon the testimony ad-
duced a decree was rendered, as stated, in favor of
the Apollo Company, defendant below, appellee here.

The action was brought under the provisions of the
copyright act, g 4952 (U. S. Comp. Stat. Supp. 1907,

p. 1021), giving to the author, inventor, designer, or
proprietor of any book, map, chart, dramatic or mu-
sical ~ "320 composition the sole liberty of printing,
reprinting, publishing, completing, copying, execut-
ing, finishing and vending the same. The circuit
courts of the United States are given jurisdiction un-
der $ 4970 (U. S. Comp. Stat. 1901, p. 3416) to grant
injunctions according to the course and principles of
courts of equity in copyright cases. The appellee is
the manufacturer of certain musical instruments ad-
apted to be used with perforated rolls. The testimony
discloses that certain of these rolls, used in connec-
tion with such instruments, and being connected with
the mechanism to which they apply, reproduce in
sound the melody recorded in the two pieces ofmusic
copyrighted by the appellant.

The manufacture of such instruments and the use of
such musical rolls has developed rapidly in recent
years in this country and abroad. The record discloses
that in the year 1902 from seventy to seventyfive
thousand of such instruments were in use in the
United States and that from one million to one mil-
lion and a half of such perforated musical rolls, to be
more fully described hereafter, were made in this
country in that year.

It is evident that the question involved in the use of
such rolls is one of very considerable importance, in-
volving large property interests and closely touching
the rights of composers and music publishers. The
case was argued with force and ability, orally and
upon elaborate briefs.

Without entering into a detailed discussion of the
mechanical "10 construction of such instruments and
rolls, it is enough to say that they are what has be-
come familiar to the public in the form of mechanical
attachments to pianos, such as the pianola, and the
musical rolls consist of perforated sheets, which are

passed over ducts connected with the operating parts
of the mechanism in such manner that the same are

kept sealed until, by means of perforations in the
rolls, air pressure is admitted to the ducts which oper-
ate the pneumatic devices to sound the notes. This is
done with the aid of an operator, upon whose skill
and experience the success of the rendition largely
depends. As the roll is drawn over the tracker board
the notes are sounded as the perforations admit the at-

mospheric pressure, the perforations having been so

arranged that the effect is to produce the melody or
tune for which the roll has been cut.

Speaking in a general way, it may be said that these
rolls are made in three ways. First. With the score or
staff notation before him the arranger, with the aid of
a rule or guide and a graduated schedule, marks the
position and size of the perforations on a sheet ofpa-
per to correspond to the order ofnotes in the compos-
ition. The marked sheet is then passed into the hands
of an operator who cuts the apertures, by hand, in the,
paper. This perforated sheet is inspected and correc-
ted, and when corrected is called 'the original.'his
original is used as a stencil and by passing ink rollers
over it a pattern is prepared. The stenciled perfora-
tions are then cut, producing the master or templet.
The master is placed in the perforating machine and
reproductions thereof obtained, which are the perfor-
ated rolls in question. Expression marks are separ-
ately copied on the perforated music sheets by means
of rubber stamps. Second. A perforated music roll
made by another manufacturer may be used from
which to make a new record. Third. By playing upon
a piano to which is attached an automatic recording
device producing a perforated matrix from which a
perforated music roll may be produced.

It is evident, therefore, that persons skilled in the art
can take such pieces of sheet music in staff notation,
and, by means *11 of the proper instruments, make
drawings indicating the perforations, which are aAer-
wards outlined and cut upon the rolls in such wise as
to reproduce, with the aid of the other mechanism,
the music which is recorded in the copyrighted
sheets.

The learned counsel for the parties to this action ad-
vance opposing theories as to the nature and extent of
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the copyright given by statutory laws enacted by
Congress for the protection of copyright, and a de-
termination ofwhich is the true one will go far to de-
cide the rights of the parties in this case. On behalf of
the appellant it is insisted that it is the intention of the
copyright act to protect the intellectual conception
which has resulted in the compilation of notes which,
when properly played, produce the melody which is
the real invention of the composer. It is insisted that
this is the thing which Congress intended to protect,
and that the protection covers all means of expression
of the order ofnotes which produce the air or melody
which the composer has invented.

Music, it is argued, is intended for the ear as writing
is for the eye, and that it is the intention of the copy-
right act to prevent the multiplication of every means
of reproducing the music of the composer to the ear.

On the other hand, it is contended that while it is true
that copyright statutes are intended to reward mental
creations or conceptions, that the extent of this pro-
tection is a matter of statutory law, and that it has
been extended only to the tangible results of mental
conception, and that only the tangible thing is dealt
with by the law, and *"'321 its multiplication or re-
production is all that is protected by the statute.

Before considering the construction of the statute as
an independent question the appellee invokes the
doctrine of stare decisis in its favor and it is its con-
tention that in all the cases in which this question has
been up for judicial consideration it has been held
that such mechanical producers of musical tones as
are involved in this case have not been considered to
be within the protection of the copyright act; and that,
if within the power of Congress to extend protection
to such subjects, "'12 the uniform holdings have been
that it is not intended to include them in the statutory
protection given. While it may be that the decisions
have not been of that binding character that would
enable the appellee to claim the protection of the doc-
trine of stare decisis to the extent of precluding fur-
ther consideration of the question, it must be admitted
that the decisions so far as brought to our attention in
the full discussion had at the bar and upon the briefs
have been uniformly to the effect that these perfor-
ated rolls operated in connection with mechanical

devices for the production ofmusic are not within the
copyright act. It was so held in Kenned v. McTam-
man 33 Fed. 584. The decision was written by
Judge Colt in the first circuit; the case was sub-
sequently brought to this court, where it was dis-

missed for failure to print the record. 145 U. S. 643

36L. ed. 853 12 Su . Ct. R . 983. In that case the
learned judge said:

'I cannot convince myself that these perforated strips
ofpaper are copies of sheet music within the meaning
of the copyright law. They are not made to be ad-
dressed to the eye as sheet music, but they form part
of a machine. They are not designed to be used for
such purposes as sheet music, nor do they in any
sense occupy the same field as sheet music. They are
a mechanical invention made for the sole purpose of
performing tunes mechanically upon a musical in-

strument.'gain

the matter was given careful consideration in
the court of appeals of the District of Columbia in an
opinion by Justice Shepard (Stern v. Rose 17 A
~D. C. 562 in which that learned justice, speaking for
the court, said:

'We cannot regard the reproduction, through the
agency of a phonograph, of the sounds of musical in-
struments playing the music composed and published
by the appellants, as the copy or publication of the
same within the meaning of the act. The ordinary sig-
nification of the words 'copying,'publishing,'tc.,
cannot be stretched to include it.

'It is not pretended that the marks upon the wax cyl-
inders can be made out by the eye or that they can be
utilized in any other way than as parts of the mechan-
ism of the phonograph.

*13 'Conveying no meaning, then, to the eye of even
an expert musician, and wholly incapable ofuse save
in and as a part of a machiine specially adapted to
make them give up the records which they contain,
these prepared wax cylinders can neither substitute
the copyrighted sheets of music nor serve any pur-
pose which is within their scope. In these respects
there would seem to be no substantial difference
between them and the metal cylinder of the old and

 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

28 S.ct. 319
209 U.S. 1, 28 S.Ct. 319, 52 L.Ed. 655, 14 Am.Ann.Cas. 628

(Cite as: 209 U.S. 1, 28 S.Ct. 319)

Page 3

the copyright given by statutory laws enacted by
Congress for the protection of copyright, and a de-
termination ofwhich is the true one will go far to de-
cide the rights of the parties in this case. On behalf of
the appellant it is insisted that it is the intention of the
copyright act to protect the intellectual conception
which has resulted in the compilation of notes which,
when properly played, produce the melody which is
the real invention of the composer. It is insisted that
this is the thing which Congress intended to protect,
and that the protection covers all means of expression
of the order ofnotes which produce the air or melody
which the composer has invented.

Music, it is argued, is intended for the ear as writing
is for the eye, and that it is the intention of the copy-
right act to prevent the multiplication of every means
of reproducing the music of the composer to the ear.

On the other hand, it is contended that while it is true
that copyright statutes are intended to reward mental
creations or conceptions, that the extent of this pro-
tection is a matter of statutory law, and that it has
been extended only to the tangible results of mental
conception, and that only the tangible thing is dealt
with by the law, and *"'321 its multiplication or re-
production is all that is protected by the statute.

Before considering the construction of the statute as
an independent question the appellee invokes the
doctrine of stare decisis in its favor and it is its con-
tention that in all the cases in which this question has
been up for judicial consideration it has been held
that such mechanical producers of musical tones as
are involved in this case have not been considered to
be within the protection of the copyright act; and that,
if within the power of Congress to extend protection
to such subjects, "'12 the uniform holdings have been
that it is not intended to include them in the statutory
protection given. While it may be that the decisions
have not been of that binding character that would
enable the appellee to claim the protection of the doc-
trine of stare decisis to the extent of precluding fur-
ther consideration of the question, it must be admitted
that the decisions so far as brought to our attention in
the full discussion had at the bar and upon the briefs
have been uniformly to the effect that these perfor-
ated rolls operated in connection with mechanical

devices for the production ofmusic are not within the
copyright act. It was so held in Kenned v. McTam-
man 33 Fed. 584. The decision was written by
Judge Colt in the first circuit; the case was sub-
sequently brought to this court, where it was dis-

missed for failure to print the record. 145 U. S. 643

36L. ed. 853 12 Su . Ct. R . 983. In that case the
learned judge said:

'I cannot convince myself that these perforated strips
ofpaper are copies of sheet music within the meaning
of the copyright law. They are not made to be ad-
dressed to the eye as sheet music, but they form part
of a machine. They are not designed to be used for
such purposes as sheet music, nor do they in any
sense occupy the same field as sheet music. They are
a mechanical invention made for the sole purpose of
performing tunes mechanically upon a musical in-

strument.'gain

the matter was given careful consideration in
the court of appeals of the District of Columbia in an
opinion by Justice Shepard (Stern v. Rose 17 A
~D. C. 562 in which that learned justice, speaking for
the court, said:

'We cannot regard the reproduction, through the
agency of a phonograph, of the sounds of musical in-
struments playing the music composed and published
by the appellants, as the copy or publication of the
same within the meaning of the act. The ordinary sig-
nification of the words 'copying,'publishing,'tc.,
cannot be stretched to include it.

'It is not pretended that the marks upon the wax cyl-
inders can be made out by the eye or that they can be
utilized in any other way than as parts of the mechan-
ism of the phonograph.

*13 'Conveying no meaning, then, to the eye of even
an expert musician, and wholly incapable ofuse save
in and as a part of a machiine specially adapted to
make them give up the records which they contain,
these prepared wax cylinders can neither substitute
the copyrighted sheets of music nor serve any pur-
pose which is within their scope. In these respects
there would seem to be no substantial difference
between them and the metal cylinder of the old and

 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



28 S.ct. 319
209 U,S. 1, 28 S.Ct. 319, 52 L.Ed. 655, 14 Am.Ann.Cas. 628

(Cite as: 209 U.S. 1, 28 S.Ct. 319)

Page 4

familliar music box, and this, though in use at and be-
fore the passage of the copyright act, has never been
regarded as infringing upon the copyrights of authors
and

publishers.'he

question came before the English courts in
Boosey v. Whight [1899] 1 Ch, 836, 80 L. T. N. S.

561, and it was there held that these perforated rolls
did not infringe the English copyright act protecting
sheets of music. Upon appeal Lindley, Master of the
Rolls, used this pertinent language [1900] 1 Ch. 122,
81 L. T, N. S. 265:

'The plaintiffs are entitled to copyright in three sheets
of music. What does this mean? It means that they
have the exclusive right ofprinting or otherwise mul-
tiplying copies of those sheets of music,-i, e„of the
bars, notes, and other printed words and signs on
those sheets. But the plaintiffs have no exclusive
right to the production of the sounds indicated by or
on those sheets of music; nor to the performance in
private of the music indicated by such sheets; nor to
any mechanism for the production of such sounds or
Innsic.

'The plaintiffs'ights are not infringed except by an
unauthorized copy of their 'sheets of music.'e
need not trouble ourselves about authority from the
plaintiffs; no question turning on the meaning of that
expression has to be considered in this case. The only
question we have to consider is whether the defend-
ants have copied the plaintiffs'heets of music.

'The defendants have taken those sheets ofmusic and
have prepared from them sheets ofpaper with perfor-
ations in them, and these perforated sheets, when put
into and used with properly constructed machines or
instruments, will produce or *14 enable the machines
or instruments to produce the music indicated on the
plaintiffs'heets. [In this sense the defendant's perfor-
ated rolls have been copies. from the plaintiffs'heets.]

'But is this the kind of copying which is prohibited
by the copyright act; or rather, is the perforated steet,
made as above mentioned, "'*322 a copy of the sheet
of music from which it is made? Is it a copy at all? Is
it a copy within [the meaning of] the copyright act? A

sheet of music is treated in the copyright act as if it
were a book or sheet of letter press. Any mode of
copying such a thing, whether by printing, writing,

photography, or by some other method not yet inven-

ted, would no doubt be copying. So, perhaps, might a
perforated sheet ofpaper to be sung or played from in
the same way as sheets of music are sung or played
from. But to play an instrument &om a sheet ofmusic
which appears to the eye is one thing; to play an in-

strument with a perforated sheet which itself forms

part of the mechanism which produces the music is

quite another

thing.'ince

these cases were decided Congress has re-

peatedly had occasion to amend the copyright law.
The English cases, the decision of the District of
Columbia court of appeals, and Judge Colt's decision
must have been well known to the members of Con-

gress; and although the manufacture of mechanical
musical instruments had not grown to the proportions
which they have since attained, they were well
known, and the omission of Congress to specifically
legislate concerning them might well be taken to be
an acquiescence in the judicial construction given to
the copyright laws.

This country was not a party to the Berne convention
of 1886, concerning international copyright, in which
it was specifically provided:

'It is understood that the manufacture and sale of in-
struments serving to reproduce mechanically the airs
of music borrowed &om the private domain are not
considered as constituting musical infringement.'ut

the proceedings of this convention were doubt-
less well *15 known to Congress. After the Berne
convention the act of March 3, 1891, was passed.
Section 13 of that act provides ([26 Stat. at L. 1110,
chap. 565] U. S. Comp. Stat. 1901, p. 3417):

'Sec. 13. That this act shall only apply to a citizen or
subject of a foreign state or nation when such foreign
state or nation permits to citizens of the United States
of America the benefit of copyright on substantially
the same basis as its own citizens; and when such for-

eign state or nation is a party to an international
agreement which provides for reciprocity in the
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peatedly had occasion to amend the copyright law.
The English cases, the decision of the District of
Columbia court of appeals, and Judge Colt's decision
must have been well known to the members of Con-
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'Sec. 13. That this act shall only apply to a citizen or
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eign state or nation is a party to an international
agreement which provides for reciprocity in the
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granting of copyright, by the terms of which agree-
ment the United States of America may, at its pleas-
ure, become a party to such agreement. The existence
of either of the conditions aforesaid shall be determ-
ined by the President of the United States by pro-
clamation made from time to time as the purposes of
this act may require.'y

proclamation of the President July 1, 1891 [27
Stat. at L. 981], the benefit of the act was given to the
citizens of Belgium, France, British possessions, and
Switzerland, which countries permitted the citizens of
the United States to have the benefit of copyright on
the same basis as the citizens of those countries. On
April 15, 1892, the German Empire was included. [27
Stat. at L. 1021.] On October 31, 1892, a similar pro-
clamation was made as to Italy. [27 Stat. at L. 1043.]
These countries were all parties to the Berne conven-
tion.

It could not have been the intention of Congress to
give to foreign citizens and composers advantages in
our country which, according to that convention,
were to be denied to our citizens abroad.

In the last analysis this case turns upon the construc-
tion of a statute, for it is perfectly well settled that the
protection given to copyrights in this country is

wholly statutory. Wheaton v Peters 8 Pet. 591 8 L
ed. 1055 Banks v. Manchester 128 U. S. 244 253
32 L. ed. 425 429 9 Su . Ct. Re . 36 Thorn son v.
Hubbard 131 U S 123 151 33 L ed 76 86 9 Su
Ct. Re 710 American Tobacco Co. v. Werck-
meister 207U. S 284 ante 72 28 Su . Ct. Re 72.

Musical compositions have been the subject of copy-
right protection since the statute of February 3, 1831

(4 Stat, at L. 436, chap. 16), and laws have been
passed including them since that time. "'16 When we
turn to the consideration of the act it seems evident
that Congress has dealt with the tangible thing, a
copy ofwhich is required to be filed with the Librari-
an of Congress, and wherever the words are used
(copy or copies) they seem to refer to the term in its
ordinary sense of indicating reproduction or duplica-
tion of the original. Section 4956 (U. S. Comp. Stat.

1901, p. 3407) provides that two copies of a book,
map, chart, or musical composition, etc., shall be de-

livered at the office of the Librarian of Congress. No-

tice of copyright must be inserted in the several cop-
ies of every edition published, if a book, or, if a mu-

sical composition, etc., upon some visible portion
thereof. Section 4962, copyright act ([18 Stat. at L.

78, chap. 301] U. S. Comp. Stat. 1901, p. 3411). Sec-

tion 4965 (U. S. Comp. Stat. 1901, p, 3414) provides
in part that the infringer 'shall forfeit; .. every sheet
thereof, and... one dollar for every sheet of the
same found in his possession,'tc., evidently refer-

ring to musical compositions in sheets. Throughout
the act it is apparent that Congress has dealt with the
concrete, and not with an abstract, right ofproperty in
ideas or mental conceptions.

~ "323 We cannot perceive that the amendment of $

4966 by the act of January 6, 1897 ([29 Stat. at L.

481, chap. 4] U. S. Comp. Stat. 1901, p. 3415),
providing a penalty for any person publicly perform-
ing or representing any dramatic or musical composi-
tion for which a copyright has been obtained, can
have the effect of enlarging the meaning of the previ-
ous sections of the act which were not changed by the
amendment. The purpose of the amendment evidently
was to put musical compositions on the footing of
dramatic compositions, so as to prohibit their public
performance. There is no complaint in this case of the
public performance of copyrighted music; not is the
question involved whether the manufacturers of such
perforated music rolls when sold for use in public
performance might be held as contributing infringers.
This amendment was evidently passed for the specif-
ic purpose referred to, and is entitled to little consid-
eration in construing the meaning of the terms of the
act theretofore in force.

"17 What is meant by a copy? We have already re-
ferred to the common understanding of it as a repro-
duction or duplication of a thing. A definition was
given by Bailey, J., in West v. Francis, 5 Barn. k,
Ald. 743, quoted with approval in Boosey v. Whight,
supra. He said: 'A copy is that which comes so near
to the original as to give to every person seeing it the
idea created by the

original.'arious

definitions have been given by the experts
called in the case. The one which most commends it-
self to our judgment is perhaps as clear as can be
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made, and defines a copy of a musical composition to
be 'a written or printed record of it in intelligible
notation.'t may be true that in a broad sense a mech-
anical instrument which reproduces a tune copies it;
but this is a strained and artificial meaning. When the
combination of musical sounds is reproduced to the
ear it is the original tune as conceived by the author
which is heard. These musical tones are not a copy
which appeals to the eye. In no sense can musical
sounds which reach us through the sense of hearing
be said to be copies, as that term is generally under-
stood, and as we believe it was intended to be under-
stood in the statutes under consideration. A musical
composition is an intellectual creation which first ex-
ists in the mind of the composer; he may play it for
the first time upon an instrument. It is not susceptible
of being copied until it has been put in a form which
others can see and read. The statute has not provided
for the protection of the intellectual conception apart
from the thing produced, however meritorious such
conception may be, but has provided for the making
and filing of a tangible thing, against the publication
and duplication of which it is the purpose of the stat-
ute to protect the composer.

Also it may be noted in this connection that if the
broad construction ofpublishing and copying conten-
ded for by the appellants is to be given to this statute
it would seem equally applicable to the cylinder of a
music box, with its mechanical arrangement for the
reproduction of melodious sounds, or the record of
the graphophone, or to the pipe organ operated by
*18 devices similar to those in use in the pianola. All
these instruments were well known when these vari-
ous copyright acts were passed. Can it be that it was
the intention of Congress to permit them to be held as
infringements and suppressed by injunctions?

After all, what is the perforated roll? The fact is
clearly established in the testimony in this case that
even those skilled in the making of these rolls are un-
able to read them as musical compositions, as those
in staff notations are read by the performer. It is ture
that there is some testimony to the effect that great
skill and patience might enable the operator to read
this record as he could a piece of music written in
staff notation. But the weight of the testimony is em-

phatically the other way, and they are not intended to

be read as an ordinary piece of sheet music, which, to

those skilled in the art, converys, by reading, in play-
ing or singing, definite impressions of the melody.

These perforated rolls are parts of a machine which,
when duly applied and properly operated in connec-

tion with the mechanism to which they are adapted,
produce musical tones in harmonious combination.
But we cannot think that they are copies within the
meaning of the copyright act.

It may be true that the use of these perforated rolls, in
the absence of statutory protection, enables the manu-
facturers thereof to enjoy the use ofmusical composi-
tions for which they pay no value. But such consider-
ations properly address themselves to the legislative,
and not to the judicial, branch of the government. As
the act of Congress now stands we believe it does not
include these records as copies or publications of the
copyrighted music involved in these cases.

The decrees of the Circuit Court of Appeals are af-
flB11ed.

Mr. Justice Holmes, concurring specially:
In view of the facts and opinions in this country and
abroad to which my brother Day has called attention,
I do not feel "19 justified ~*324 in dissenting from
the judgment of the court, but the result is to give to
copyright less scope than its rational significance and
the ground on which it is granted seem to me to de-

mand. Therefore I desire to add a few words to what
he has said.

The notion of property starts, I suppose, from con-
firmed possession of a tangible object, and consists in
the right to exclude others from interference with the
more or less free doing with it as one wills. But in

copyright property has reached a more abstract ex-

pression. The right to exclude is not directed to an
object in possession or owned, but is in vacuo, so to
speak. It restrains the spontaneity of men where, but
for it, there would be nothing of any kind to hinder
their doing as they saw fit. It is a prohibition of con-
duct remote from the persons or tangibles of the party
having the right. It may be infringed a thousand miles
from the owner and without his ever becoming aware
of the wrong. It is a right which could not be recog-
nized or endured for more than a limited time and
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therefore, I may remark, in passing, it is one which
hardly can be conceived except as a product of stat-

ute, as the authorities now agree.

The ground of this extraordinary right is that the per-
son to whom it is given has invented some new col-

location of visible or audible points,-of lines, colors,
sounds, or words. The restraint is directed against re-

producing this collocation, although, but for the in-

vention and the statute, anyone would be &ee to com-

bine the contents of the dictionary, the elements of
the spectrum, or the notes of the gamut in any way
that he had the wit to devise. The restriction is con-

fined to the specific form, to the collocation devised,
of course, but one would expect that, if it was to be
protected at all, that collocation would be protected
according to what was its essence. One would expect
the protection to be coextensive not only with the in-

vention, which, though free to all, only one had the
ability to achieve, but with the possibility of reprodu-
cing the result which gives to the invention its mean-
ing and worth. A ~20 musical composition is a ra-
tional collocation of sounds apart &om concepts, re-
duced to a tangible expression from which the colloc-
ation can be reproduced either with or without con-
tinuous human intervention. On principle anything
that mechanically reproduces that collocation of
sounds ought to be held a copy, or, if the statute is
too narrow, ought to be made so by a further act, ex-

cept so far as some extraneous consideration of
policy may oppose. What license may be implied
&om a sale of the copyrighted article is a different
and harder question, but I leave it untouched, as li-
cense is not relied upon as a ground for the judgment
of the court.

U.S. 1908
White-Smith Music Pub. Co. v. Apollo Co.
209 U.S. 1, 28 S.ct. 319, 52 L.Ed. 655, 14

Am.Ann.Cas. 628

END OF DOCUMENT
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Effective: [See Notes)

UNITED STATES CODE ANNOTATED
TITLE 17. COPYRIGHTS
CHAPTER 8-PROCEEDINGS BY COPYRIGHT ROYALTY JUDGES

~ f 801. Copyright Royalty Judges; appointment and functions

(a) Appointment.—The Librarian ofCongress shall appoint 3 full-time Copyright Royalty Judges, and shall appoint
1 of the 3 as the Chief Copyright Royalty Judge. The Librarian shall make appointments to such positions after con-
sultation with the Register ofCopyrights.

(b) Functions.—Subject to the provisions of this chapter, the functions of the Copyright Royalty Judges shall be as
follows:

(1) To make determinations and adjustments of reasonable terms and rates ofroyalty payments as provided in sec-
tions 112(e'l. ~14 ~15 ~11 ~11 ~11 and 1004 The rates applicable under sections 114(fl(1'I(B1, 115 and 116
shall be calculated to achieve the following objectives:

(A) To maximize the availability ofcreative works to the public.

(B) To afford the copyright owner a fair return for his or her creative work and the copyright user a fair income
under existing economic conditions.

(C) To reflect the relative roles of the copyright owner and the copyright user in the product made available to
the public with respect to relative creative contribution, technological contribution, capital investment, cost,
risk, and contribution to the opening ofnew markets for creative expression and media for their communication.

(D) To minimize any disruptive impact on the structure of the industries involved and on generally prevailing
industry practices.

(2) To make determinations concerning the adjustment of the copyright royalty rates under section 111 solely in
accordance with the following provisions:

(A) The rates established by section 111(dl(11(Bl may be adjusted to reflect-

(i) national monetary inflation or deflation; or

(ii) changes in the average rates charged cable subscribers for the basic service ofproviding secondary trans-
missions to maintain the real constant dollar level of the royalty fee per subscriber which existed as of the
date of October 19, 1976,

except that—

(I) if the average rates charged cable system subscribers for the basic service ofproviding secondary trans-
missions are changed so that the average rates exceed national monetary inflation, no change in the rates
established by section 111(dl(ll(B l shall be permitted; and

iO
(11) no increase in the royalty fee shall be permitted based on any reduction in the average number of dis-
tant signal equivalents per subscriber.
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The Copyright Royalty Judges may consider all factors relating to the maintenance of such level of payments,
including, as an extenuating factor, whether the industry has been restrained by subscriber rate regulating au-
thorities from increasing the rates for the basic service ofproviding secondary transmissions.

(B) In the event that the rules and regulations of the Federal Communications Commission are amended at any
time after April 15, 1976, to permit the carriage by cable systems of additional television broadcast signals bey-
ond the local service area of the primary transmitters of such signals, the royalty rates established by section
111(d1/1VB) may be adjusted to ensure that the rates for the additional distant signal equivalents resulting Som
such carriage are reasonable in the light of the changes effected by the amendment to such rules and regulations.
In determining the reasonableness of rates proposed following an amendment ofFederal Communications Com-
mission rules and regulations, the Copyright Royalty Judges shall consider, among other factors, the economic
impact on copyright owners and users; except that no adjustment in royalty rates shall be made under this sub-
paragraph with respect to any distant signal equivalent or fraction thereofrepresented by—

(i) carriage of any signal permitted under the rules and regulations of the Federal Communications Commis-
sion in eIfect on April 15, 1976, or the carriage ofa signal of the same type (that is, independent, network, or
noncommercial educational) substituted for such permitted signal; or

(li) a television broadcast signal first carried after April 15, 1976, pursuant to an individual waiver of the rules
and regulations of the Federal Communications Commission, as such rules and regulations were in effect on
April 15, 1976.

(C) In the event of any change in the rules and regulations of the Federal Communications Commission with re-
spect to syndicated and sports program exclusivity aiter April 15, 1976, the rates established by section
111(dl(1MB may be adjusted to assure that such rates are reasonable in light of the changes to such rules and
regulations, but any such adjustment shall apply only to the affected television broadcast signals carried on
those systems affected by the change.

(D) The gross receipts limitations established by section 111(d)(ll (C1 and ~ shall be adjusted to reflect na-
tional monetary inflation or deflation or changes in the average rates charged cable system subscribers for the
basic service ofproviding secondary transmissions to maintain the real constant dollar value of the exemption
provided by such section, and the royalty rate specified therein shall not be subject to adjustment.

(3)(A) To authorize the distribution, under sections 111,~ and 1007 of those royalty fees collected under sec-
tions 111, ~1 and ~100 as the case may be, to the extent that the Copyright Royalty Judges have found that the
distribution ofsuch fees is not subject to controversy.

(B) In cases where the Copyright Royalty Judges determine that controversy exists, the Copyright Royalty Judges
shall determine the distribution of such fees, including partial distributions, in accordance with section 111, ~11

or 1007 as the case may be.

(C) Notwithstanding section 804(b)(81. the copyright royalty judges, at any time afler the filing of claims under
section 111. 119 or 1007 may, upon motion of one or more of the claimants and after publication in the Federal
Register of a request for responses to the motion from interested claimants, make a partial distribution of such
fees, if, based upon all responses received during the 30-day period beginning on the date of such publication, the
copyright royalty judges conclude that no claimant entitled to receive such fees has stated a reasonable objection
to the partial distribution, and all such claimants—

(i) agree to the partial distribution;
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monetary inflation or deflation or changes in the average rates charged cable system subscribers for the
basic service of providing secondary transmissions to maintain the real constant dollar value of the exemption
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(il) sign an agreement obligating them to return any excess amounts to the extent necessary to comply with the
final determination on the distribution of the fees made under subparagraph (B);

(iii) file the agreement with the Copyright Royalty Judges; and

(iv) agree that such fonda are available for distribution.

(D) The Copyright Royalty Judges and any other officer or employee acting in good faith in distributing fonda un-

der subparagraph (C) shall not be held liable for the payment of any excess fees under subparagraph (C). The

Copyright Royalty Judges shall, at the time the final determination is made, calculate any such excess amounts.

(4) To accept or reject royalty claims filed under sections 111. ~1 and 1007 on the basis of timeliness or the
failure to establish the basis for a claim.

(5) To accept or reject rate adjustment petitions as provided in section 804 and petitions to participate as provided
in section 803(b) (1) and ~2.

(6) To determine the status of a digital audio recording device or a digital audio interface device under sections
~02 and ~13 as provided in section 1010.

(7)(A) To adopt as a basis for statutory terms and rates or as a basis for the distribution of statutory royalty pay-
ments, an agreement concerning such matters reached among some or all ofthe participants in a proceeding at any
time during the proceeding, except that—

(i) the Copyright Royalty Judges shall provide to those that would be bound by the terms, rates, or other determ-
ination set by any agreement in a proceeding to determine royalty rates an opportunity to comment on the agree-
ment and shall provide to participants in the proceeding under section 803(b1(21 that would be bound by the
terms, rates, or other determination set by the agreement an opportunity to comment on the agreement and ob-
ject to its adoption as a basis for statutory terms and rates; and

(ll) the Copyright Royalty Judges may decline to adopt the agreement as a basis for statutory terms and rates for
participants that are not parties to the agreement, if any participant described in clause (i) objects to the agree-
ment and the Copyright Royalty Judges conclude, based on the record before them if one exists, that the agree-
ment does not provide a reasonable basis for setting statutory terms or rates.

(B) License agreements voluntarily negotiated pursuant to section 112(el(51, 114(fl(3'1, 115(H(31%)(i1. 116(cl. or
118(bM2& that do not result in statutory terms and rates shall not be subject to clauses (i) and (ii) of subparagraph
(A).

(C) Interested parties may negotiate and agree to, and the Copyright Royalty Judges may adopt, an agreement that
specifies as terms notice and recordkeeping requirements that apply in lieu of those that would otherwise apply
under regulations.

(8) To perform other duties, as assigned by the Register of Copyrights within the Library of Congress, except as
provided in section 802(a1. at times when Copyright Royalty Judges are not engaged in performing the other du-
ties set forth in this section.

(c) Ruhngs.-The Copyright Royalty Judges may make any necessary procedural or evidentiary rulings in any pro-
ceeding under this chapter and may, before commencing a proceeding under this chapter, make any such rulings that
would apply to the proceedings conducted by the Copyright Royalty Judges.
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(d) Administrative support.—The Librarian of Congress shall provide the Copyright Royalty Judges with the ne-

cessary administrative services related to proceedings under this chapter.

(e) Location in Library of Congress.—The offices of the Copyright Royalty Judges and staff shall be in the Library

of Congress.

(f) Effective date of actions.—On and after the date of the enactment of the Copyright Royalty and Distribution Re-

form Act of 2004, in any case in which time limits are prescribed under this title for performance of an action with

or by the Copyright Royalty Judges, and in which the last day of the prescribed period falls on a Saturday, Sunday,

holiday, or other nonbusiness day within the District of Columbia or the Federal Government, the action may be

taken on the next succeeding business day, and is effective as of the date when the period expired.

Current through P.L. 109-367 (excluding P.L. 109-304, P.L. 109-364)

approved 10-26-06

Copr.  2006 Thomson/West. No. Claim to Orig. U.S. Govt. Works

END OF DOCUMENT
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UNITED STATES OF AMERICA

BEFORE THE COPYRIGHT ROYALTY TRIBUNAL

WASHINGTOHp D.C.

COMPULSORY LXCENSE FOR MAKING
AND DXSTRXBUTING PHOHORECORDS

ROYALTY ADJPSTMENT PROCEEDXNG

CRT No 80-2

NATIONAL MUSIC PUBLISHERS'SSOCIATION@ INCA
PROPOSED ADJUSTMENT OF ROYALTY
AND ADMINISTRATIVE PROVISIONS

Preliminary Statement

National Music Publishers'ssociation, Inc. ("NMPA")

respectfully submits the following proposed adjustment of

royalty and administrative provisions.

Mhen we submitted our tentative proposed regulations

on June 1 1, 1980, we reserved the right to modify the proposalf

in light of testimony of further witnesses. 37 C.F.R. $ 301.51

(1979).

That further testimony has confirmed that NMPA's pro-

posal presents a simple, straightforward approach to the admin-

istration of a percentage royalty rate. Not only does it have

the obvious virtue of universal application -- embracing all
categories of phonorecords and any type of copyright use under
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the compulsoxy license — but. it also conforms to the dictates

of the statutory criteria governing a determination in this

proceeding, 17 U.S.C. 5 801, by incorporating existing indus-

try practices into the very andes ~c erandi.

NNPA recognizes that every regulatory system is de-

pendent upon the good faith and cooperation of the paxties,
and that no. xegulation is immune from t,he possibility of eva-

sion or subterfuge. Accordingly, in an effoxt to lessen the

prospects of non-compliance, and to countex'he Recox'ding

Industry Association of America, Inc.'s ("RXAA") few, specific
complaints of record, HNPA now modifies its px'oposal to

incorporate the following procedures:

(a} Stanley N. Goxtikov, president. of the Record-

ing Industry Association of America, pointed out that
the xegulations made no provision fox phonorecoxds which

contain some non-dramatic musical works along with othex

material. Nr. Gortikov gave as examples comedy albums

released by Steve Nartin and Richard Pryox, in which each

of those comedians sung songs, only a few seconds long,

as part of their comedy routines. Although such records

are extraordinarily rare, these regulations contain a

clause which deals witB that situation.. The new clause

states that matexial other than musical works shall be

treated in the aggregate as -a single musical work, and
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assigned the same number of units, based on its aggregate

playing time„except that if the aggregate playing time

is not greater than five minutes, it shall be assigned no

units. It is necessary to treat the aggregate playing

time of the material other than musical works, because,

for example, a comedy routine may not have any natural

breaks. into different parts. The reason for the provi-

sion that the materials other than musical works shall be

disregarded if the aggregate playing time is not greater

than five minutes is that many albums — especially

those recorded live at concerts -- contain introductions,

stage announcements, and the like, and such incidental

material should not reduce the royalty payable on the

songs.

(b) Fern Cranston, of Warner Bros., another RIM,

witness, suggested that it was unnecessary to require

existing licensees to serve an amended notice of inten-

tion setting forth the computation of the new royalty,

and to require licensees to serve notices of change in

suggested retail list price. These regulations eliminate

these requirements, and instead provide simply that the

necessary information shall be provided with the next

royalty payment made by the licensee.

(c) Finally, to make the proposal clearer, it, has

assigned the same number of units, based on its aggregate

playing time, except that if the aggregate playing time

is not greater than five minutes, it shall be assigned no

units. Xt is necessary to treat the aggregate playing

time of the material other than musical works, becausef

for example, a comedy routine may not have any natural
breaks. into different parts. The reason for the provi-
sion that the materials other than musical works shall be

disregarded if the aggregate playing time is not greater'han
five minutes is that many albums — especially

those recorded 1ive at concerts -- contain introductions,
stage announcements, and the like, and such incidental
material should not reduce the royalty payable on the

songs.

(b) Fern Cranston, of Warner Bros., another RIM,

witness, suggested that it was unnecessary to require
existing licensees to serve an amended notice of inten-
tion setting forth the computation of the new royalty,
and to require licensees to serve notices of change in
suggested retail list price. These regulations eliminate

4

these requirements„and instead provide simply that the
necessary information shall be provided with the next

royalty payment made by the licensee.

(c) Finally, to make the proposal clearer, it has



been separated into two parts: the adjustment of the

royalty, and administrative provisions relating to that

adjustment.

been separated into two parts: the adjustment of the

royalty, and administrative provisions relating to that.

ad justment,.



Text of Proposal

Pursuant to Sections 801(b)(l) and 804 of the Copy-

right, Revision Act, of 1976, the Copyright Royalty Tribunal

hereby adjusts the royalty payable under Section 'll5 of the

Act as follows,

A. Adjustment of Royalty

't,. Royalty. Kith respect to each nondxamatic

musical work ("work") embodied in the phonorecord, the royalty

payable shall be that, work's share of six percent. of the

suggested retail list price of the phonorecard. Each work's

share shall be determined as follows:

{a) Each work contained on the phonorecord, whether

or nat. copyrighted and whether or not licensed through the use

of the compulsory license, shall be assigned a number of units

as follows:

(l) if the playing time of the work is not

greater than one minute, one-third unit.g

(2) if the playing time af the work is greater

than one minute and not, greater than five minutes,

one unit;
(3) if the playing time of the work is greater

than five minutes, one-fifth unit per minute of

playing time ar fraction thereof.

{b) Xf a phonorecord contains material other than

Text of Pro osal

Pursuant to Sect,ions 801(b)(1) and 804 of the Copy-

right, Revision Act, of 1976, the Copyright Royalty Tribunal

hereby adjusts the royalty payable under Section 'll5 of the

Act as follows e

A. Ad 'ustment of Ro alt
~Ro alt . With reapect to each nondramatic

musical work (" work" ) embodied in the phonoxecord, the royalty

payable shall be that work's share of six pex'cent. of the

suggested retail list price of the phonorecoxd. Each work's

share shall be determined as follows:

{a) Each work contained on the phonorecoxd, whether

or not copyrighted and whether or not licensed thxough the use

of the compulsory license, shall be assigned a number of units

as follows:

(1) if the playing time of the work is not.

greater than one minute, one-third unit;

(2) if the playing time of the work is greatex

than one minute and not, greater than five minutes,

one unit;
(3) if the playing time of the work is greater

than five minutes, one-fifth unit per minute of

playing time or fraction thereof.

{b) Xf a phonorecord contains material other than



works ("other material" ), such other material shall be treated

in the aggregate as a single work, and shall be assigned the

same number of units, based on its aggregate playing time,

which it would be assigned if it were a work, except that, such

other material shall be assigned no units if its aggregate

playing time is not greater than five minutes.

(c) The share of each work shall be the numbex of

units assigned to that, woxk, divided by the total number of

units assigned to all woxks and other material on the phono-

record.
2. Change in Suggested Retail hist Price Royalties

payable with respe'ct to phonorecords distributed on ox after

the effective date of a change in the suggested retail list
price of the phonorecord shall be computed based on the new

suggested retail list price. For this purpose, the effective

date of a change in the suggested retail list price is the

date upon which the new suggested retail list price is effec-

tive as to the consumer.

3. Txansitional Provisions. This adjustment of

royalty shall apply to all phonorecoxds made and distributed

on ox after the effective date of these regulations, xegaxd-

less of the date upon which the compulsory license was obtained.
I
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price of the phonorecord shall be computed based on the new

suggested xetail list price. For this purpose, the effective
date of a change in the suggested x'etail list price is the

date upon which the new suggested retai1 list, price is effec-
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r'oyalty shall apply to all phonorecords made and distributed
on ox after the effective date of these regulations, xegard-

less of the date upon which the compulsory license was obtained.



B. Administrative Provisions

Notice of Intention to Obtain Compulsory License.

Any person who wishes to obtain a compulsory license under

Section 'l15 shall include in the notice of intention required

by Section 115(b)(1) a statement setting forth the suggested

retail list price of the phonorecoxd, the titles, copyright

owners, and playing times of each of the woxks and other

matex'ial embodied in the phonoxecoxd, the share of the phono-

record attributed to the work fox which the compulsory license

is sought, and the royalty payable.

2. Change in Suggested Retail List Price. Any

licensee who, at any time following the service of the notice

of intention, changes the suggested xetail list price of the

phonorecordg shall px'ovide with its next royalty paymentf

under Section 115{c)(3), a statement setting foxth the new

suggested xetail list price, the share of the phoaorecord

attxibuted to the work for which the compulsory license was

obtained, the new royalty payable, and the effective date of

the new suggested retail list px'ice.

3. Transitional Provisions. Any licensee who served

or serves a notice of intention prior to the effective date of

these regulations without including the statement required by

these regulations shall provide such statement, with its next

royalty payment, undex'ection 115{c)(3).
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Examyles

Examyle 1. A phonorecord has a suggested retail list. price

of $8.0D and contains 12 works. Each of the works is greater

than one minute and not. greater than five minutes playing

time. Each of the works is copyrighted, and each is licensed

through the use of the compulsory license.

Each of the 12 works is assigned one unit.. The

total number of units on the phonorecord is 12. Therefore,

each work's share is 1/12. Six percent of the $ 8.00 suggested

retail list price is 48 cents. Therefore, the royalty payable

with respect to each work is 1/12 of 48 cents, or 4 cents.

Example 2. Assuming the same facts as Example 1, except that
only 8 of the 12 works are copyrighted. The remaining 4 are

in the public domain.

Each of the 12 works is assigned one unit., because

whether or not. a song is copyrighted or is in the public

domain'oes not affect the calculations of units. The total
number of units on the phonorecord is 12. Therefore, the

share of each work would be 1/12. Six percent of the $8.00

suggested retail list price is '48 cents. Therefore, the

royalty payable for each copyrighted work would be 1/12 of 48

cents, or 4 cents.

Of course, no royalty would be payable for the 4

works in the public domain. Therefore, assuming that each of
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woxks in the public domain. Therefore, assuming that each of



the 8 copyrighted works were licensed through the use of the

compulsory license, the royalties paid on that phonorecord

would be 4 cents fox each of the 8 works, or a total of 32

cents.

only 6 of the 12 musical works are licensed through the

compulsory license. The other 6 works are licensed thxough

pxivate negotiations which do not involve invoking the compul-

sory license, and under which the copyright user agrees to pay,

and the copyright owners agree to accept, a royalty of 3 cents

pex'ork.
Bach of the 12 works is assigned one unit., because

whether or not. a work is licensed through the use of the

compulsory license does not affect, the calculation of units.

The total number of units on the phonorecoxd is 12- Therefore,

the share of each work licensed through the compulsory license

would be 1/12. Six percent of the $ 8.00 suggested retail list,

price is 48 cents. Therefore, the royalty payable for each

work licensed through the compulsory license would be 1/'l2 of

48 cents, or 4 cents.

Thus, the level of the privately negotiated licenses

does not affect the royalty payable for each woxk licensed

through the use of the compulsory license. Xt does, of

course, reduce the total royalties payable on the phonoxecord.
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Xn this example, the total royalties payable on the 6 songs

licensed through the use of the compulsory license would be 24

cents. The total royalties payable on the 6 songs licensed

through private negotiations, if each song was licensed at 3

cents, would be 18 cents. Thus, the total royalties payable

on the phonorecord would be 42 cents.

Examyle 4. A phonorecoxd has a suggested retail list price

of $ 8.00, and contains 9 musical works. Seven of the musical

works are greater than one minute, but not gxeater than five

minutes playing time, one work is 5-1/2 minutes playing time,

and one work is 8-1/2 minutes playing time. Each of the works

is copyrighted, and each is licensed through the use of the

compulsory license.
Each of the works of not more than five minutes

playing time is assigned one unit. The 5-1/2 minute woxk is

assigned 1.2 units (that is, one-fifth unit for each minute of

playing time or fraction thereof). The 8-'l/2 minute work is

assigned 1.8 units (that is, one-fifth unit, for each minute of

playing time or fraction thereof). Thus, there are a total of

10 units (that is, 7 plus 1.2 plus 1.8) on the phonarecord.

Six percent of the 88.00 suggested retail list pxice

is 48 cents.
Each of the seven works not greater than five minutes

playing time is entitled to a shaxe of 1/10 of 48 cents„ or 4.8

cents.

10
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The 5-1/2 minute work is entitled to a share of

1.2 of 48 cents, or 5.76 cents.
10

The 8-'1/2 minute work is entitled to a share of

1.8 of 48 cents, or 8.64 cents.
10

The total of royalties paid on the phonorecord

4.8$ x 7 works ~ 33.6$

5.76/ x 1 work ~ 5.76$

8.64$ x 1 work ~ 8.64$

48 cents, which is six
percent of the $ 8.00 suggested retail list price.

Example 5. A "single" phonorecord has a suggested retail list
price of $ 1.25, and contains two musical works, each greater

than one minute and not greater than five minutes playing time,

each copyrighted, and each licensed through the use of the

compulsory license.

Each work is assigned one unit. The. total number

of units is two. Therefore, each work's share is 1/2.

Six percent of the $ 1.25 suggested retail list price

is 7.5 cents. Thus, the royalty payable with respect to each

work is one-half of 7.5 cents, or 3.75 cents.

Example 6. A phonorecord, consisting of two discs, has a sug-

gested retail list price of $ 32.00, and contains 20 works,

The 5-1/2 minute work is entitled to a share of
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10
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10
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percent of the $ 8.00 'suggested retail list. pxice.
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price of $ 1.25, and contains two musi,cal works, each greater
than one minute and not gx'eater than five minutes playing time,
each copyLighted g and each licensed thx'ough the use of

compulsox'y license.
Each work is assigned one unit. The. total number

of units is two. Therefore, each work's share is 1/2.

Six percent, of the $ 1.25 suggested retail list. price
is 7.5 cents. Thus, the royalty payable with respect. to each

work is one-half of 7.5 cents, or 3.75 cents.

Exam le 6. A phonorecord, consisting of tvo discs, has a sug-

gested retail list price of 012.00, and contains 20 works,



each greater than one minute and not, greater than five minutes

playing time, each copyrighted, and each. licensed through

the use of the compulsory license. Because the two discs are

made and distributed as a single phonorecord, the computation

of the number of units is done jointly.

Each woxk is assigned one unit. Thexe are a total

of 20 units. Six percent of the $ 12.00 suggested retail list
price is 72 cents. Each work is entitled to a share of 1/20

of 72 cents, or 3.6 cents.

Example 7. Assuming the same facts as Example 1, the licensee

changes the suggested xetail list price from $8.00 to $9.00.

Six percent of the new $9.00 suggested retail list price is 54

cents. Therefore, the new royalty payable with respect to

each work is 1/12 of 54 cents, ox 4.5 cents.

The licensee announces that the change will be ef-

fective as to the consumex on June 1, 1981. The new royalty

of 4.5 cents is payable on all phonoxecords distributed on or

after June I, 1981.

Example 8. A phonoxecord was licensed thxough the use of the

compulsory license on June 1, 1979. The phonorecord has a

suggested retail list price of $ 8.00, and contains 12 works. i

Each of the works is greater than one minute and not greater

than five minutes playing time, each copyrighted, and each is

licensed thxough the use of the compulsory license.
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of 72 cents, ox 3.6 cents.
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Six percent of the new $ 9.00 suggested retail list price is 54

cents. Therefoxe, the new royalty payable with respect to
each work is 1/12 of 54 cents., or 4.5 cents.

The licensee announces that the change will be ef-
fective as to the consumer on June 1, 1981. The new royalty
of 4.5 cents is payable on all phonorecords distributed on or

after June 1, 1981.

compulsory license on June 1, 1979. The phonorecord has a

suggested retail list price of $ 8.00, and contains 12 works. i

Each of the works is greater than one minute and not. greater
than five minutes playing time, each copyrighted, and each is
licensed thx'ough the use of the compulsory license.



The licensee made and distributed 100,000 phono-

records before the effective date of these regulations. The

royalty payable for each work embodied in those phonorecords

is 2.75 cents.

The licensee made an additional 50,000 phonorecords

before the effective date of these regulations, which were

not, distributed until on or after that date. The royalty

payable for each work embodied in those records is 2.75

cents.
The licensee made and distributed an additional

25,000 phonorecords on or after the effective date of these

regulations. The licensee's next royalty payment includes a

statement that the suggested retail list price is $ 8.00, that

the work's share is 1/12, and that the royalty payable is 4

cents {that is, 1/12 of 48 cents). The 4-cent royalty is

payable for each of those phonorecords, which were made and

distributed on or after the effective date of these regulations.

Example 9. Assuming the same facts as Example 1, except that

the phonorecord also contains stage announcements made at a

live concert, which have an aggregate playing time of four

minutes.
Because the aggregate playing time of the stage an-

nouncements is not greater than five minutes, they are assigned

no units. The royalty payable with respect to each work is

not affected.
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Example 10. A phonorecord has a suggested retail list price

of $8.00, and contains three comedy rout, ines and one nondxa-

matic musical work. The thxee comedy routines have playing

times of 8-1/2 minutes, 10 minutes, and 16 minutes. The one

nondramatic musical work has a playing time of less than one

minute.

The nondramatic musical work is assigned one-third

unit.. The thxee comedy routines, which have an aggregate

playing time of 34-1/2 minutes, are assigned a total of 7

un i.t.s.

Therefore, there are a total of 7-1/3 units on the

phonox'ecord, and the share of the one nondx'amatic musical work

is 1/3 divided by 7-1/3. Six percent of the $ 8.00 suggested

xetail pxice is 48 cents. Therefoxe, the royalty payable for

that work would be (1/3)/(7-1/3) of 48 cents, or 2.2 cents.

Datedz October 6, 1980

Respectfully submitted,

PAUL~ MEXSS XFKINDg MHARTON 6 GARRISON

345 Park Avenue
New York, Hew Yo
(212) 644-8000

At,torneys for National Music Publishers'ssociat,ion, Inc.

of $ 8.00, and contains three comedy xout,ines and one nondra-

matic musical work. The thx'ee comedy routines have playing

times of 8-1/2 minutes, 10 minutes, and 16 minutes. The one

nondramatic musical work has a playing time of less than one

minute»

The nondxamatic musical woxk is assigned one-third

unit» The three comedy routines p which have an aggx'ega'te

play ing time of 34 1/2 minutes g ax'e assigned a total of 7

units»

Therefox'e, there are a. total of 7-1/3 units on the
phonorecord, and the share of the one nondramatic musical work

is 1/3 divided by 7-1/3. Six pexcent of the $ 8.00 suggested"

retail price is 48 cents. Thexefoxe, the xoyalty payable fox

that work would be (1/3)/(7-1/3) of 48 cents, or 2.2 cents.

Dated: Octobex', 1980

Respectfully submitted,

PAUL, NBISS IFKINDg MHARTON 6 GARRISON

By

345 Park Avenue
New York, New Yo 10154
( 212) 644-8000

At torneys for Nat.ional Nus ic Publ ishexs'ssociation,Inc.



CERTIFICATE OF SERVICE

I certify that on October 7, 1980, I caused copies

of the attached Proposed Adjustment of Royalty and.Administra-

tive Provisions to be served by hand upon ARNOLD a PORTER,

attorneys for RIAA, and LINDEN a DEUTSCH, attorneys for AQAC.

Richard %. erman, Esq.

CERTIFICATE OF SERVICE

I certify that on October 7, f980, I caused copies

of the attached Pxoposed Adjustment of Royalty and.Administra-

tive Provisions to be sexved by hand upon ARNOLD R PORTER,

attoxneys for RXAA, and LINDEN a DEUTSCH, attoxneys for AGAC.

ermanr Esq.
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Ne also believe we have demonstrated that incxeases in
the sales volume of recoxds and in other record-xelated
sources of income can be expected to provide sufficient,
added income to copyright owners 4o countex problems of
inflation in the future.

Nevertheless, if the Tribunal should determine
that it wants to provide for a mechanism to respond to
uncertainties in future years, we believe that, the Tx'ibunal

should adopt the following procedures. The RXAA Proposal
is designed to maintain the fair return that copyright
owners now enjoy and respond. to potential inflaCion in a
way that minimizes disruption of pxevailing industry
practices and, is simple, workable, and responsible.

Summary Description of the Proposal

The main features of the RXAA Proposal are as
follows:

l. Retain Plat Rate Royalty. The basic principle
that royalties should be calculated on a flat cents-per-
tune rate (or a flat cents-per-minute playing time rate)
would not be changed.

Ne also believe we have demonstrated that increases in

the sales volume of recoxds and in other record.-related

sources of income can be expected to provide sufficient

addect income to copyright. owners to counter problems of

inflation in the future.

Nevertheless, if the Tribunal should determine

that it wants to provide for a mechanism to xespond to

uncertaint.ies in future years, we believe that, the Tribunal

should. adopt the following procedures. The RXAA Proposal

is designed to maintain the fair return that copyright.

owners now enjoy and respond. to potential inflation in a

way that minimizes disruption of prevailing industry

practices and. is simple, workable, and responsible.

Smrmar Descri tion of the Pxo osal

The main features of the Rj:AA Proposal are as

"ollows.

l. Retain Plat Rate Ro alt» . The basic principle

tha& royalties should be calculated on a flat cents-per-

tune rate (or a flat. cents-per-minute playing time rate)

would. not, be changed,.



2. 5o Present, Adjustment in Rate. The record

demonstrates that the present. rate affords a fair retux'n

to copyright owners and should. not be adjusted undex the

relevant cxiteria. Therefore, the present rate (2 3/4$

per tune and 1/2g per minute) would not be changed at'histime.

3. Adjustments in 1982 and 1985. The rates would

be subject to automatic adjustment on April 1, 1982 and

April 1, 1985. Each adjustment. in the flat rate would be

proportional to the change in the average price of leading.

albums since the base year 1980. For example, if. the average

px'ice of leading albums goes up 8% between 1980 and 1981,

the per-tune rate would increase 8% on April 1, 1982 {from

2.75$ to 2.95$ after rounding), and the per-minute playing
time rate would also incxease 8% {from .5$ to .554).

4. Definition of Average Price. The average price
of leading albums would be based on the retail list.
prices of all albums (except multiple record sets and

~/ To continue the example, assume the average orice of
leading albums increases 18% from 1980 to 1984. The pres-
ent per-tune rate would increase a total of 18% on April 1,
1985. The new rate ~ould become 3.25$ after rounding and
the per-minute playing time rate would become .6$ after
rounding.

2. Ho Present Ad'ustment in Rate. The record,

demonstrates that the present rate affords a. fair return

to copyx'ight owners and should not. be adjusted under the

relevant criteria. Thexefore, the pxesent, rate (2 3/4g

pex" tune and 3./2g pex minute) would not be changed at

this time.

3. Adjustments in 1982 and 1985. The rates would,

be subject to automatic adjustment on April 1, 1982 and

April 1, 1985. Each adjustment in the flat rate would be

proportional to the change in the average price of leading.

albums since the base year 1980. For example, if. the average

price of leading albums goes up 8% between 1980 and 1981,

the per-tune rate would increase 8% on April 1, 1982 (from

2.75$ to 2.95$ after rounding), and, the per-minute playing
4/

time xate would also incxease 8% (from .5g to .55$ ) .

4. Definition of Avera e Price. The average price

of leading albums would be based on the retail list
prices of all albums (except multiple record sets and.

"/ To continue the example, assume the average orice of
leading albums increases 3.8% from 1980 to 1984. The pres-
ent per-tune rate would increase a total of 18% on April 1,
1985. The new rate ~ould become 3.25$ after rounding and
the per-minute playing time rate would become .6g after
rounding.



albums that bear no suggested list prices) that appear

during the year in the Billboard, Record World ox Cash

Box weekly Top 200. The average for any calendar year

would be determined by adding up the list prices of all
albums so listed and dividing by the number of entries.

5. Calculation of Average Price. RXAA would cal-
culate each yearly average and furnish the calculation to

the Tribunal and MMPA. There is a provision for a con-

ference among RXAA and MMPA to review the calculation.
There is also provision for resort if necessary to an

audit of any disputed calculation by a mutually acceptable
certified public accounting firm, whose decision would be

final

6. Rounding. No adjustment would be made in any

year unless the effect of the calculation were to raise
(or lover) the per-tune rate by at. least .lg, and any

adjustment would be rounded to the neaxest, .05$ .

7. Applicability. Adjusted royalty rates would be

applicable only to recordings released after the date of
the adjustment.

8. Possible Shift to Wholesale Prices. Because of

albums that bear no suggested list. prices) that. appear

during uhe year in the billboard, ueoord World or Cash

Box weekly Top 200. The average for any calendar year

would be determined by adding up the list. prices of all

albums so listed and dividing by the neer of entries.

5. Calculation of Avera e Price. RXAA would cal-

culate each yearly average and furnish the calculation to

the Tribunal and NMPA. There is a provision for a con-

ference among RXAA and ilMPA to review the calculation.

There is also provision for resort if necessary to an

audit. of any disputed calculation by a mutually acceptable

certified public accounting firm, whose decision would be

final.

6. Ro~undin . Mo adjusrmenu would be made in any

year unless the effect of the calculation were to raise

(or lover) the per-tune rate by at least .14, and any

adjustment would be rounded to the nearest .05$ .

applicable only to recordings released after the date of

the adjustment.

8. Possible Shift. to Nholesale Prices. Because of



the possibility that suggested list prices will disappear,

the RIAA Proposal contains a provision for shifting, if
necessary, to an average of LP wholesale prices. These

computations would also be made for the albums appeaxing

in the Billboard, Record World and Cash Box Top 200, again

excluding multiple-record, sets. Price determinations and

averaging would be done by a certified public accounting

Reasons fox Adeption of the RXAA Proposal

The RXAA Proposal is designed to provide an auto-
matic mechanism to permit periodic adjustments in mechani-

cal royalty rates in response to future inflation within
the industry. Unlike the publishers'nd songwriters'er'centage

proposal, the RIAA Proposal would retain the
prevailing industry pxactice of flat per-tune rates.
Unlike the suggestion of indexing the rate to the CPX or
some other general index unrelated to x'ecords, the RXAA

Proposal would base any rate adjustment on changes in
x'ecord prices ~

The flat cents-per-tune rate has been the center-
piece of the mechanical royalty system since 1909. Xt is

the possibility that suggested list prices will disappear,

the MAA Proposal contains a provision for shifting, if
necessary, to an average of LP wholesale prices. These

computations would also be made for the albums appearing

in nhe Billhoard, Record World and Cash Box Ton 2QG, again

excluding multiple-record sets. Price'determinations and

averaging would be done by a certified public accounting

Reasons for Ado tion of the RXAA Pro osal

The RIAA Proposal is designed to provide an auto-

matic mechanism to permit. periodic adjustments in mechani-

cal royalty rates in response to future inflation within

the industry. Unlike the publishers'nd songwriters'ercentage

proposal, the RZAA Proposal would retain the

prevailing industry practice of flat, per-tune rates.

Unlike the suggestion of indexing the rate to the CPX or

some other general index unrelated to records, the RIAA

Proposal would base any rate adjustment. on changes in

record prices.

The flat cents-per-tune rate has been the center-

piece of the mechanical royalty system since 1909. Xt is



embedded in tens of thousands of licenses, contracts, and

computer instructions. Xt was deliberately retained by

Congress in 1976. RIAL fully intends to press its con-

tention that the Tribunal is not authorized to depart from

flat cents-per-tune rates and, in particular, has no power

to adopt any pexcentage system of relational rates that

would make the xate for .any given use of a tune dependent

on the number and length of other tunes in the same album.

The simplicity of the flat cents-per-tune xate

system has minimized the cost of royalty administxation-
which is wasted money fox both copyright owners and copy-

right users. The RXAA Proposal preserves this simplicity.

One calculation on each adjustment date, using readily

available data, yields new rates applicable to all songs

on every future release. Mo amount of publisher legerdemain

can conceal the fact that, undex their percentage system,

even after the computers have been reprogra~ed, a re-

lational xate would have to be separately calculated for

every tune on every configuration of every release. Every

step of the royalty process — from the data processing

system fox'omputing the royalties payable on each tune to

embedded. in tens of thousands of licenses, contracts, and

computer instructions. Tt was deliberately retained, by

Congress in 1976. RIAA fully intends to press its con-

tention that the Tribunal is not. authorized to depart, from

flat cents-per-tune rates and, in particular, has no power

to adopt any percentage syst8m 0f relat3.onal x ates that

would, make the xate for .any given use of a tune dependent.

on the number and length of other tunes in the same album.

The simplicity of the flat, cents-pex-tune xate

system has minimized the cost, of x'oyalty administx'ation-

wh3.ch 3.s wast8d monev fox" both copyx'3.ght Qwnex's and copy

right users. The RZAA Proposal preserves this simplicity.

One calculation on each adjustment date, using readily

available data'3.81ds new x'ates applicable to 911 songs

on every future release. No amount of publisher legerdemain

can conceal the fact that under their percentage system,

even after the computers have been, reprogrammed, a re-

lational rate would have to be separately calculated fox

every tune on every configuration of every release. Every

step of the royalty process -- from the data processing

system for computing the royalties payable on each tune to



the composer's attempt to figure out whether the check he

receives in the mail is for the right amount — would be

made more complicated~

Moreover, the publishex percentage royalty system

would precipitate a host. of disputes needing resolution
long after the Tribunal ceases its statutory involvement

in this proceeding. The RIAA Proposal, by contrast„
allows interim royalty adjustments that are automatic,

requiring no intermediate role for the Tribunal.. Further,
our proposal remains faithful to the Tribunal's statutory
criteria.

The other virtue of the RIAA Proposal is that. it
ties interim adjustments for inflation to changes in
record prices. All thxee parties have proposed recoxd
prices as the fairest. basis fox any adjustment to the
mechanical rate. The mechanical royalty rate is not a

wage rate but. a rate per unit of record industry output.
Because royalties also incx'ease with volume, tying the
pex-unit rate to a general index like the CPI would enable
copyxight owners to profit unfairly from inflation.

The RIAA Proposal provides a mechanism fox'djust-
ing the mechanical royalty rate during the period between

the composer's attempt, to figure out whether the check he

receives in the mail is fox'he right amount. -- would be

made mox'e comp13.cated ~

Moreover, the publishex percentage royalty system

would pxecipitate a hast of disputes needing resolution

long after the Tribunal ceases its statutory involvement

in this proceeding. The RID Proposal, by contrast„

allows intex'im royalty adjustments that. are automatic„

requiring no intermediate role for the Tribunal.. Further,

our proposal remains faithfu1 ta the Txibunal's statutory

criteria.
The other virtue of the RIAA Proposal is that it

ties interim adjustments for inflation to changes in

record prices. All three parties have proposed recoxd

prices as the fairest basis fox any adjustment to the

mechanical rate. The mechanical royalty xate is not a

wage rate but a rate per unit, of record industry output.

Because royalt|.es 8 isa incx'ease witn volume p tying the

per-unit rate to a general index like the CPZ would enable

copyright owners to profit unfairly from inflation.

The RZAA Proposal provides a mechanism for adjust-

ing the mechanical royalty rate duxing the period between



nov and. 1987. It is not by any means intended to supplant

the Tribunal's periodic rate adjustment proceedings as

required by the Act. What is appropriate in 1980 may or

may not be appropriate in 1987. It vill be the Tribunal's

task, in 1987, to determine -- on the basis of the statu-

tory criteria — vhat. rates are reasonable under the

economic conditions that prevail at that time.

no+ and. 1987. Tt is not by any means intended to supplant

the Tribunal's periodic rate adjustment proceedings as

required by the Act. Nhat is appropriate in 1980 may or

may not be appropriate in 1987. Tt ~ill be the Tribunal's

task, in 1987, to determine -- on the basis of the statu-

tory criteria — what rates are reasonable under the

economic conditions that prevail at. that time.



PZCORDZMG IMDUSTRY ASSOCIATION OF P24HRZCA
PROPOSAL FOR ADJUST."fZMT OF i~KCHAN1CAL ROYALTY BATE

REGULATXOMS

The Recording Industry Association of America
("RXAA") proposes that, the Copyright Royalty Tribunal,
pursuant to Sections 801(b) (1) and 804 of the Copyriopyrig
Act, adopt, the following regulations providing for interim
adjustments to the royalty payable under Section 115 of
the Act.

1. Dates of Ad'ustment

The per-tune rate of 2.75 cents and the per-minute
playing time rate of .5 cents shall be subject to adjust-
ment on April 1, 1982 and. April 1, 1985 (hereinafter
called "Adjustment Dates" ).

2. Method of Ad'ustment,

(a) As of each Adjustment Date, new rates may
be established. They shall be calculated by multiplying
the 1980 rates (2.75 cents and .5 cents) by a fraction I
the numerator of which is the Average Suggested L' P

of Leading Albums (as defined below) in the calendar year
immediately preceding the Adjustment Date (i.e., 1981 or
1984, as the case may be) and the denominator of which is

PZCOBDIl4G THDUSTRY ASSOCTATION OP P24ZRXCA

PROPOSAL FOR ADJUSTNZMT OF &KCHMTCAL ROYALTY BATE

BZGULATXOM8

The Recording Tndustry Association of America

("RXAA") proposes that, the Copyright Royalty Tribunal,

pursuant to Sections 801(b) (1) and. 804 of the Copyri htopyrig

Act, adopt, the following regulations providing for interim

adjustments to the royalty payable under Section 115 of

the Act.

1. Dates of Ad'ustment

The per-tune rate of 2.75 cents and the per-minute

playing time rate of .5 cents shall be subject to adjust-

ment on April 1, 1982 and, April 1, 1985 (hereinafter

called "Adjustment Dates" )

2. Method of Ad'ustment

(a) As of each Adjustment. Date, new rates may

be established. They shall be calculated by multiplying

the 1980 rates (2.75 cents and..5 cents) by a fraction I

the numerator of which is the Average Suggested Tist Price

of Leading Albums (as defined below) in the calendar year

immediately preceding the Adjustment Date (i.e., 1981 or

1984, as the case may be) and the denominator of which is



the Average Suggested, List Price of Leading Albums in

1980.

(b) For purposes of the foregoing:

(i) "Leading Album" shall mean a long-

playing album listed as one of the 200 top albums in any

week during the year on the Billboard "Top LPs a Tape"

chart th,s Record World "calhcma" chart, or the Cash Bor

"Top Albums" chaxt,. "Leading Album" shall not, include a

multiple-disk set or an album for which there is no

Suggested List. Px'ice.

(ii) "Suggested List. Price" of an album

shall mean the retail price recommended by the manufacturer
of the album in disk form at. the time of such listing.

(iii) "Average Suggested List Pxice of
Leading Albums" for a year shall mean the average of the
Suggested List, Prices of all Teading Albums during that.

year, determined as follows:

(A) A table shall be prepared of
the Suggested List. Pxices of all Leading Albums during
the year. For any week in which an album is listed in
Billhoard, Record World or Cash Bor as ons od the 200

the Average Suggested, List Price of Leading Albums in

1980.

(b) For purposes of the foregoing:

(i) "Leading Album" shall mean a long-

playing album listed as one of the 200 top albums in any

week during the year on the Billboard "Top LPs 6 Tape"

chart,ths Rsccrd world "alhcms" chart, cr ths cash acr

"Top Albums" chaxt. "Leading Album" shall not include a

multiple-disk set or an album for which there is no

Suggested List Price.

{ii) "Suggested List Price" of an album

shall mean the retail price recommended by the manufactuxer

of the album in disk form at. the time of such listing.
(iii) "Average Suggested List Pxice of

Leading Albums" for a year shall mean the avexage of the

Suggested List, Prices of all Leading Albums during that

year, determined as follows:

(A) A. table shall be prepared of

the Suggested List Pxices of all Leading Albums during

the year. For any week in which an album is listed in

Billboaxd, Record World or Cash Box as one of the 200



top albums, the Suggested List Price of the album shall be

entered in the table once; for any week in which an album

is so listed in two or thxee publications, the Suggested

List Pxice of the album shall be entered two or three
times, respectively.

(3) The Suggested List Prices so

entered shall be totaled, and the sum divided by the
neer of entries in the list.

3. Adjustment Procedures

{a) The Average Suggested List Price of
Leading Albums for 1980, 1981 and 1984 shall be calculated
by RIAA, which shall submit its calculation for each year,
together with the data on which it is based, to the
Tribunal on or before January 20 of the following year,
with a copy to the National Music Publishers'ssociation
{"MMPA") . The calculations for 1981 and 1984 shall be

accompanied by RXAA's calculation, in accordance with
section 2, of the adjustments, if any, to be made on the
next Adjustment Date.

(b) During 1981 and 1984, RDLA shall also
furnish to MMPA, on or before the twentieth day aftex the

top albums, the Suggested List Price of the album shall be

entered in the'able once; fax any week in which an album

is so listed in two or three publications, the Suggested

List. Price of the album shall be entered two or three

t3mesg respec'tively

(B) The Suggested List, Prices so

entexed shall be totaled, and the sum divided by the

neer of entries in the list..

3. Ad'ustment. Pxoceduxes

{a) The Average Suggested List. Price of

Leading Albums for 1980, 1981 and 1984 shall be calculated

by RZAA, which shall submit its calculation for each year,

together with the data on which it, is based, to the

Tribunal on or before Januaxy 20 of the following yeax,

with a copy to the National Music Publishers'ssociation
("CPA"). The calculations for 1981 and 1984 shall be

accompanied by RIAA's calculation, in accox'dance with

section 2, of the adjustments, if any, to be made on the

nezt Adjustment Date ~

(b) During 1981 and 1984, RlAA shall also

furnish to MRPA, on or before the twentieth day after the



end of each calendar quarter, a table containing the album

name, name of manufacturer, identifying number, Suggested

List Price, and number of weekly entries with respect to

each Leading Album for the quarter.

(c) Xf RXAA fails to submit the calculations

requixed by paragraph (a) for any year to the Tribunal and

NMPA on or before January 20 of the following year, NMPA

may submit such calculations to the Txibunal and RIAA on

or before Febxuary 15, and NMPA's calculations shall be

eemed to be finale

(d) Within 20 days after receipt by NMPA of

any calculation by RXAA puxsuant to paragraph (a), NMPA

may delivex'o RXAA its written statement. of disagxeement

with the calculation. Xf NMPA does not deliver such a

statement. within the 20-day pexiod, the RXAA calculation
shall be deemed to be final. Xf NMPA does deliver such a

statement, a confex'ence between representatives of RXAA

and NMPA shall be held at a mutually agreeable time (but

no later than five days after delivery of the statement to
RXAA) at which RXAA and NMPA shall attempt to resolve the

disagx'cement a

end of each calendax quarter, a table containing the album

name, name of manufacturer, identifying number, Suggested

List Price, and numbex of veekly entries vith respect to

each Leading Album for the quarter.

(c) Xf RXAA fails to submit, the calculations

required by pax'agx'aph (a) fox'ny year to the Tribunal and

NNPA on ox'efore January 20 of the following year, MMPA

may submit such calculations to the Txibunal and RXAA on

ox befoxe Febxuax'y 15, and MMPA's calculations shall be

deem8d to b8 f3.nal i

(d) Within 20 days after receipt by MMPA of

any calculation by RXAA pursuant to paragxaph (a), MMPA

may deliver to RXAA 3.ts v3."3.tten statement of disagreement

ThIith the calculat3.on ~ X f MHPA does not del3.vex'uch a

statement, vithin the 20-day pexiod, the RXAA calculation

shall be deemed to be final. Xf MNPA does deliver such a

statement, a confex'ence between xepresentatives of RXAA

and NNPA shall be held, at a mutually agreeable time (but

no latex'han five days after delivery of the statement to

RXAA) at which RXM and MMPA shall attempt to resolve the

disagreement.



(e) Xf a conference held pursuant to para-
gx'aph (d) fails to px'oduce agreement within five days, the
disagreement shall on the fifth day be submitted to a

certified public accounting firm acceptable to RIAA and

MMPA. RXAA. and iSMPA shall jointly designate a certified
public accounting firm for this purpose, and report their
designation to the Tribunal no later than January 10,
1981. The accounting firm shall conduct such procedures
and perform such work as it deems necessax'y to resolve the
disagreement in accordance vith the principles set, forth
in section 2 and shall report its determinations in ~it-
ing to RXAA and NAPA on or before the 30th day after
submission of the matter to it. The determinations of the
accounting firm shall be conclusive fox all purposes. The

fees of the accounting firm shall be borne equally by RIAA

and NMPA.

(f) As early as possible, and in any event
before lCarch 25, 1981, 1982, or 1985, RXAA shall report to
the Tribunal, with a copy to M26'A, the final calculations
for the preceding year, determined in accordance vith
paragraph (a) (RXAA calculations accepted by PAMPA),

{e) Xf a conference held pursuant to para-

gxaph {d) fails to produce agreement within five days, the

disagx'cement shall on the fifth day be submitted to a

certified public accounting firm acceptable to RIAA and

HMPA. RXAA and iQMPA shall jointly designate a certified

public accounting firm for this purpose, and report their

designation to the Tribunal no later than January 10,

1981. The accounting firm shall conduct such procedures

and perform such work as it. deems necessax'y to resolve the

disagreement in accordance with the principles set forth

in section 2 and shall repoxt its determinations in writ-

ing to RXAA and NMPA on ox before the 30th day after

submission of the matter to it. The determinations of the

accounting firm shall be conclusive fox'll purposes. The

fees of the accounting firm shall be borne equally by RXAA

and NMPA.

(f) As early as possible, and in any event

befoxe March 25, 1981, 1982, or 1985, RXAA shall report to

the Txibunal, with a copy to N26'A, the final calculations

for the preceding year, determined in accordance with

paragraph (a) (RXAA calculations accepted by 'iiPA),



paragraph (c) (MIPA calculations) „paragraph (d) (agree-

ment. at conference), or paragraph (e} (accounting firm

determination), as the case may be.

(g) As soon as practicable after it re-
ceives notification, in accordance with paragraph (f), of

calculations for 1981 or 1984, and. in no event. later than
the Adjustment Date, the Tribunal shall publish in the
Federal Register the royalty rate adjustment, if any,

xesulting fxom such calculations, ox', if no adjustment is
required, a notice to that effect..

(h) Xn the event. of an exxox'n a publica-
tion's report of a Suggested List, Price, the actual Sug-

gested List Price recommended by the manufacturer shall
control.

4. Use of Wholesale Prices in Cextain Cases

(a) Zf, in any twelve successive calendar
weeks in 1981 or 1984, 100 ox more of the 200 top albums

listed in any one of Billboard, accord World or Cash Box

are albums for which there is no Suggested List Price
recommended by the manufacturer, rate adjustments on the
next Adjustment Date (April 1, 1982 or 1985 as the case
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may be) shall be based on changes in the Average !Wholesale

Price of Leading Albums as defined below.

(b) As of such next Adjustment Date, new

rates shall be established by multiplying the 1980 rates

(2.75 cents and .5 cents) by a fraction, the numerator of

which is the Avexage Wholesale Price of Leading Albums in

the calendax year immediately preceding the Adjustment

Date (1981 or 1984, as the case may be) and the denomi-

natox'f which is the Average Wholesale Pxice of Leading

Albums in 1980.

(c) For purposes of the foregoing:

(i) "Wholesale Px'ice" of an album shall
mean the lowest price at which the album is normally

available fox sale by the record manufactuxer to non-

affiliated, regular customers in the oxdinary course of

business. Said pxice shall be based on the average per-

unit price on 100 or more albums shipped for resale.

(ii) "Average Wholesale Price of Leading

Albums" for any week shall mean the sum of the Wholesale

Prices of all Leading Albums for that week, divided by the

number of Leading Albums.
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(iii) "Average Wholesale Price of Leading
Albums" for any year shall mean the sum of the averages
for the first, full calendax week of each month of the
year, divided by 12.

5. Proceduxes for Use of Wholesale Prices
(a) The Average Wholesale Price of Leading

Albums for 1980 shall be calculated by the certified
public accounting firm referred to in paragxaph 3(e)
above, which shall submit its calculation, together with
the data on which it is based, to the Tribunal on or
before March 30, 1981, with copies to RZAA and MMPA. - The

calculations of the accounting firm shall be conclusive
for all puxposes.

(b) j:f the circumstances set forth in sec-
tion 4(a) occur in 1981 ox 1984, then the certified
public accounting firm shall calculate the Average Whole-
sale Price of Leading Albums for the year 1981 or 1984, as
the case may be. The calculations of the accounting firm
shall be conclusive for all purposes- Said calculations,
togethex with tne data on which they are based, shall be
submitted to the Tribunal, with copies to HZAA and KWA,

on or before March 20, 1982 or March 20„ 1985, as the case
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may be. Those calculations shall he accompanied by cal-
culations, in acaoxdance with paragxaph 4„ of the result-
ing adjustments in xoyalty rates, if any.

(c) The certified public accounting firm
shall be entitled to xely, absent reliable evidence to the
contrary, on a manufacturer's printed px'ice list, ox, if
no such list, exists; on the manufactux'er's written state-
ment, of the Nholesile Price of an album manufactuxed by

(d) As soon as practicable after it xeceives
the accounting firm's calculation under paxagxaph (h), and
in no event. latex than the Adjustment Date, the Txibunal
shall publish in the Pedexal Registex the royalty rate
adjustments, if any,. xesulting from such calculation, or,
if no adjustment is recuired, a notice to that effect.

6. Minimum Adjustments

Mo adjustment in either the pex-tune or the playing
time rate shall be made on any Adjustment Date unless the
effect of the calculation under section 3 or section 5, as

. the case may he, is to raise ox'over the existing per-
tune rate hy .1 cents er more. Any adjustment in excess
of .1 cents shall he rounded to the nearest .05 cents.

may be. Those calculations shall be accompanied by cal-

culations, in accordance with paragraph 4„ of the xesult-

ing adjustments in royalty rates, if any.
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tune rate by .1 cents or more. Any adjustment. in excess

of .1 cents shall be rounded to the nearest .05 cents.



7. Application of Royalty Rate Adjustments

Royalty rate adjustments shall be applicable only

to albums released after the Adjustment Date on which such

adjustments take effect.

8. Change in Source of "Leading Album"

RXAA. and MMPA may at any time, by mutual agreement

in writing, of which a copy shall be sent to the Tribunal,

specify a definition of "Leading Album" different from

that specified in section 2{b) {ii) .

— 10

7. A plication of Ro alt, Rate Ad'ustments

Royalty rate adjustments shall be applicable only

to albums released after the Adjustment Date on which such

adjustments take effect.

8. Chan e in Source of "Legumin Album"

RXAA and, MNPA may at. any time, by mutual agreement

in vriting, of which a copy shall be sent to the Tribunal,

specify a definition of "Leading Album" different from

that specified in section 2{b) {ii) .
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RULES and REGULATIONS

COPYRIGHT ROYALTY TRIBUNAL

37 CPR Part 307

[Docket No. 80-2]

Adjustment of Royalty Payable Under Compulsory License for Making and
Distributing Phonorecords; Rates and Adjustment of Rates

Tuesday, February 3, 1981

~10466 AGENCY: Copyright Royalty Tribunal (CRT)

ACTION: Final Rule Findings.

SUMMARY: Copyright Royalty Tribunal has adopted. rule adjusting the rates of royalty
payable under compulsory license of 17 U.S.C. 115 for making and distributing
phonorecords embodying nondramatic musical works. The rule also provides for pos-
sible subsequent adjustment of the royalty rates. This document contains the de-
tailed findings to accompany the rule as required by 17 U.S.C. 803(b).

EFFECTIVE DATE: January 31, 1981.

FOR FURTHER INFORMATION CONTACT:

Clarence L. James, Jr., Chairman Copyright Royalty Tribunal, (202) 653-5175.

SUPPLEMENTARY INFORMATION: The Copyright Royalty Tribunal published in the Federal
Register of January 5, 1981 (46 FR 891) its final rule concerning the adjustment of
the royalty payable under compulsory license for making and distributing phonore-
cords. It was stated in that publication that the detailed findings to accompany
the rule, as required by 17 U.S.C. 803(b), would be published within thirty days.

Introduction and Chronology

17 U.S.C. 804(a)(1) directs the Copyright Royalty Tribunal (Tribunal) to publish on
January 1, 1980 in the Federal Register notice of commencement of proceedings con-
cerning possible adjustment of the royalty rates established in 17 U.S.C. 115 con-
cerning the compulsory license for the use of nondramatic musical works in the mak-
ing of phonorecords. The required notice appeared in the Federal Register of Janu-
ary 2, 1980 (45 FR 63).

Parties to the proceeding included both copyright owners and copyright
users. Copyright owners were represented by (either by witnesses or written submis-
sions) the National Music Publishers Association, Inc. (NMPA), Church Music Publish-
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ers Association, the Association of Independent Music Publishers, the American Guild
of Authors and Composers (AGAC), the Nashville Songwriters Association International
and Songwriters Resources and Services. Copyright users were represented by the
Recording Industry Association of America (RIAA) . CBS Inc. made various written
submissions in addition to oral testimony by its officers and employees. The
Amusement and Operators Association (AMOA), a trade association representing operat-
ors of jukeboxes and other machines, and the American Society of Music Arrangers
(ASMA) also made written submissions.

In its notice of January 2, 1980 the Tribunal directed parties to submit motions
concerning jurisdictional or legal questions by March 3, 1980, and reply comments by
March 20. The Tribunal also directed that economic or other studies be submitted
by April 1, 1980, with reply comments by April 21, 1980. Studies were submitted by
NMPA, AGAC and RIAA.

After receiving various filings by the parties, a pre-hearing conference was held
on March 10, 1980. On March 25 the Tribunal heard oral argument on the motion of
RIAA that the Tribunal lacked jurisdiction to adjust the royalty rate to +10467
provide for the fixing of the royalty rate as a percentage of the price of the
phonorecord. On March 27 the Tribunal denied the motion of RIAA.

On April 21, 1980 RIAA moved that the Tribunal request NMPA to provide "evidence
concerning the financial condition of the publishing industry". On April 23, 1980
NMPA moved that the Tribunal request RIAA and Cambridge Research Institute to submit
the underlying input data for its economic study. The Tribunal on April 24, after
considering the views of parties, issued an order stating that the Tribunal "at the
present time takes no action on the subject matter of the motion of the Recording
Industry Association of America" and requesting RIAA and the Cambridge Research In-
stitute to submit the requested input data, including the individual responses to
questionnaires. On April 29, RIAA moved the Tribunal to reconsider its request for
the production of input data. This motion was denied on April 30.

On May 2, 1980 the Tribunal requested legal memoranda on the relevance of profitab-
ility to an adjustment of the mechanical royalty. Memoranda were submitted by
NMPA, AGAC and RIAA.

The evidentiary hearing commenced on May 7, 1980 and included 46 days of hearings,
35 witnesses, over 6,000 pages of transcript and hundreds of additional pages of
documents, financial tables and economic charts.

On July 15, 1980 AGAC moved to strike the Cambridge study, reply Comments and all
testimony dependent upon the input data. The Tribunal denied AGAC's motion on Oc-
tober 14, 1980.

On August 6, 1980 the Tribunal issued an order declaring "that representative ag-
gregate data concerning the financial condition of the music publishers may be rel-
evant to the determination * * * of the mechanical royalty rate" and requesting NMPA
and music publishers to assemble and present data in certain specified areas. On
October 1, NMPA submitted Aggregate Data Concerning the Financial Condition of Music

 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

46 FR 10466 — 02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 FR 10466)

Page 2

ers Association, the Association of Independent Music Publishers, the American Guild
of Authors and Composers (AGAC), the Nashville Songwriters Association International
and Songwriters Resources and Services. Copyright users were represented by the
Recording Industry Association of America (RIAA). CBS Inc. made various written
submissions in addition to oral testimony by its officers and employees. The
Amusement and Operators Association (AMOA), a trade association representing operat-
ors of jukeboxes and other machines, and the American Society of Music Arrangers
(ASMA) also made written submissions.

In its notice of January 2, 1980 the Tribunal directed parties to submit motions
concerning jurisdictional or legal questions by March 3, 1980, and reply comments by
March 20. The Tribunal also directed that economic or other studies be submitted
by April 1, 1980, with reply comments by April 21, 1980. Studies were submitted by
NMPA, AGAC and RIAA.

After receiving various filings by the parties, a pre-hearing conference was held
on March 10, 1980. On March 25 the Tribunal heard oral argument on the motion of
RIAA that the Tribunal lacked jurisdiction to adjust the royalty rate to +10467
provide for the fixing of the royalty rate as a percentage of the price of the
phonorecord. On March 27 the Tribunal denied the motion of RIAA.

On April 21, 1980 RIAA moved that the Tribunal request NMPA to provide "evidence
concerning the financial condition of the publishing industry". On April 23, 1980
NMPA moved that the Tribunal request RIAA and Cambridge Research Institute to submit
the underlying input data for its economic study. The Tribunal on April 24, after
considering the views of parties, issued an order stating that the Tribunal "at the
present time takes no action on the subject matter of the motion of the Recording
Industry Association of America" and requesting RIAA and the Cambridge Research In-
stitute to submit the requested input data, including the individual responses to
questionnaires. On April 29, RIAA moved the Tribunal to reconsider its request for
the production of input data. This motion was denied on April 30.

On May 2, 1980 the Tribunal requested legal memoranda on the relevance of profitab-
ility to an adjustment of the mechanical royalty. Memoranda were submitted by
NMPA, AGAC and RIAA.

The evidentiary hearing commenced on May 7, 1980 and included 46 days of hearings,
35 witnesses, over 6,000 pages of transcript and hundreds of additional pages of
documents, financial tables and economic charts.

On July 15, 1980 AGAC moved to strike the Cambridge study, reply Comments and all
testimony dependent upon the input data. The Tribunal denied AGAC's motion on Oc-
tober 14, 1980.

On August 6, 1980 the Tribunal issued an order declaring "that representative ag-
gregate data concerning the financial condition of the music publishers may be rel-
evant to the determination * * * of the mechanical royalty rate" and requesting NMPA
and music publishers to assemble and present data in certain specified areas. On
October 1, NMPA submitted Aggregate Data Concerning the Financial Condition of Music

@ 2006 Thomson/Nest. No Claim to Orig. U.S. Govt. Works.



46 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 FR 10466)

Page 3

Publishers to the Tribunal.

The Tribunal heard closing argument in this proceeding on November 19, 1980. The
Tribunal considered its final determination in this proceeding at public meetings on
December 18 and 19. The Tribunal's final regulation was adopted on December 19,
docketed by the Federal Register on December 31, and published in the Federal Re-
gister of January 5, 1981.(46 FR 891) .

Summary of Evidentiary Positions of Parties

Music Publishers and Songwriters:

The Music Publishers and Songwriters presented cases that were complementary, the
difference being that while the music publishers argued for the rate to be set at
six percent of the suggested retail list price, the songwriters argued that it be
set at eight percent. In support of their position the music publishers presented
a study by Nathan Associates and the songwriters one by Rinfret Associates. Both
parties relied upon the study of the other as well as their own during the course of
the proceedings.

Music Publishers

The music publishers argued that the mechanical royalty should be raised to six
percent of the suggested list price, or, as an. alternative, that the flat rate be
raised to 5 cents and adjusted annually for inflation by the Consumer Price Index.
[FN1]

FN1 Proposed Findings of Fact and Conclusions of NMPA, Nov. 17, 1980, p. 186- 187.

A principal claim by the music publishers in arguing for such as increase, was that
over the last decade the mechanical royalty has eroded while record company profits
have increased. [FN2] In real purchasing terms the two cent statutory rate of 1909
had the equivalent in 1978 of 14.5 cents. [FN3] From January 1978 to February 1980,
the period during which the current mechanical rate has been in effect, the Consumer
Price Index increased more than 20; and record prices increased 10;, but the pur-
chasing power of the 2 [FN34] cent rate declined 18%. [FN4] According to the music
publishers, the historical effective mechanical royalty rate was six percent of the
suggested list price and 8.5 percent of the actual price paid by consumers. [FN5]
The benchmark the music publishers chose from which to begin historical comparison
was 1948; this was when the L.P. was first introduced, and marked the beginning of
the modern recorded music industry. [FN6] Starting in this period the price of an
album stabilized at $3.98 and contained twelve songs; with a two cent mechanical
rate the total royalty per record was 24 and therefore equalled six percent of the
suggested list price. [FN7] If the excise tax which was imposed at the time is
taken into consideration, the music publishers claimed, the royalty as a percentage
of suggested list price was even higher. [FN8] This rate, according to the music
publishers, remained in effect from 1948 to 1966, the period during which monaural
L.P.'s were dominant [FN9] and during which the industry as a whole was stable.
[FN10] It is since this period that the rate has eroded. [FN11] From 1965 until
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the final revision of the Copyright Act, the mechanical royalty rate fell to little
more than half its value, against a rise in the Consumer Price Index of 76%. [FN12]
In order to maintain the value of the two cent 1965 royalty, the rate would have to
be raised to 5.34 cents. [FN13] In the argument of the music publishers, the very
least that should be done would be an adjustment of the rate to compensate for in-
flation since 1974, which was the last year Congress had financial data for when it
established the current rate at 2 [FN34] cents. [FN14] Such a rate would be 4

cents, but because it would fail to take into account the erosion before 1974 the
music publishers considered that it would still be unfair. [FN15] In addition to an
erosion of the rate with respect to inflation, it has also eroded with respect to .

record prices and to all other costs record companies bear, the music publisher
claimed. [FN16] The rate has effectively further decreased because of the reduction
in the number of songs per album, from twelve in 1965 to ten in 1979. [FN17] And in
comparison with the erosion of the value of the mechanical royalty, the royalties of
recording artists appearing on the same records have substantially increased. [FN18]
The result, according to the music publishers, has been that the compulsory license
has enabled record companies to buy music at a rate that is unfairly cheap. [FN19]

FN2 Ibid, p. 25 and Nathan Study, pp. 27-28.

FN3 Ibid, p. 32 and Rinfret Study, Vol. 1, p, 27.

FN4 Ibid, p. 33 and Ibid, p. 35.

FN5 Proposed Findings of Fact and Conclusions of NMPA, Nov. 17, 1980, p. 119.

FN6 Ibid, p. 119.

FN7 Ibid, p. 119 and Post-Hearing Brief of NMPA, p. 2.

FN8 Ibid, p. 120.

FN9 Ibid, p. 120 and Post-Hearing Brief of NMPA, p. 9.

FN10 Post-Hearing Brief of NM1?A, p. 12.

FN11 Proposed Findings of Fact and Conclusions of NMPA, p. 122.

FN12 Ibid, p. 124 and Post Hearing Brief, pp. 22 and 23.

FN13 Post-Hearing Brief of NMPA, p. 67.

FN14 Ibid, p. 68.

FN15 Proposed Findings of Fact and Conclusions of NMPA, p. 125.

FN16 Facts and Conclusions of NMPA, p. 167 and Post Hearing Brief, p. 14.

FN17 Facts and Conclusions of NMPA, p. 23.

FN18 Ibid, p. 127.
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The result, according to the music publishers, has been that the compulsory license
has enabled record companies to buy music at a rate that is unfairly cheap. [FN19]

FN2 Ibid, p. 25 and Nathan Study, pp. 27-28.

FN3 Ibid, p. 32 and Rinfret Study, Vol. 1, p, 27.

FN4 Ibid, p, 33 and Ibid, p. 35.

FN5 Proposed Findings of Fact and Conclusions of NMPA, Nov. 17, 1980, p. 119.

FN6 Xbid, p. 119.

FN7 Ibid, p. 119 and Post-Hearing Brief of NMPA, p. 2.

FN8 Xbid, p. 120.

FN9 Ibid, p. 120 and Post-Hearing Brief of NMPA, p. 9.

FN10 Post-Hearing Brief of NM1?A, p. 12.

FN11 Proposed Findings of Fact and Conclusions of NMPA, p. 122.

FN12 Ibid, p. 124 and Post Hearing Brief, pp. 22 and 23.

FN13 Post-Hearing Brief of NMPA, p. 67.

FN14 Ibid, p. 68.

FN15 Proposed Findings of Fact and Conclusions of NMPA, p. 125.

FN16 Facts and Conclusions of NMPA, p. 167 and Post Hearing Brief, p. 14.

FN17 Facts and Conclusions of NMPA, p. 23.

FN18 Ibid, p. 127.
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FN19 Ibid, p. 63.

As for the contention that the increase in record sales has compensated for the re-
duction in the effective royalty rate, the music publishers claimed that this is not
true. [FN20] Increase in volume has only resulted in a slight increase in the num-
ber of songs available to the +10468 public; [FN21] and compensation to the composer
is not to be considered in the aggregate, but on a per-unit basis. [FN22] The music
publishers also claimed that the increase in volume has been much smaller than the
increase in record prices, [FN23] and smaller than the increase in inflation as
measured by the CPI. [FN24] Record prices, not volume, in the music publisher'udg-
ment, have been responsible for the profitability of the record industry. [FN25] It
is on those albums that do achieve high volume that, in comparison with mechanical
royalties, the record companies make their highest profits. [FN26] In Australia the
Copyright Tribunal there determined that volume in sales did not compensate for in-
flation, [FN27] and the music publishers argued that the contention by the Francis
Report in England that a lower royalty rate can to some degree be compensated for by
volume does not apply to the United States because the rate in England is expressed
as a percentage of retail price and can fluctuate on an individual basis with record
prices. [FN28]

FN20 Ibid, p. 24 and 131 and Post Hearing Brief, p. 3 and 31.

FN21 Ibid, p. 24.

FN22 Ibid, p. 25 .

FN23 Ibid, p. 25 and 134 and Post Hearing Brief, p. 31.

FN24 Ibid, p. 134.

FN25 Post Hearing Brief, p. 27.

FN26 Ibid, p. 29.

FN27 Facts and Conclusions of NMPA, p. 132.

FN28 Facts and Conclusions of NMPA, p. 132.

The music publishers considered that mechanical royalties abroad are an important
point of comparison [FN29] and stressed that they are much higher than they are in
the United .States. [FN30] They are also expressed not as a flat rate, but as a per-
centage of price, [FN31] and in many countries are eight percent of retail list.
[FN32] The position of the copyright owners is therefore much weaker here than it
is abroad. [FN33] The music publishers disputed that higher rates in Europe are due
to lower sales volume and pointed out that on a per capita basis volume in Europe is
higher. [FN34] Furthermore, American records receiving the lower royalty in the
United States receive the higher royalty in Europe, [FN35] and the reverse is true,
European composers receiving less in the United States than they do for the same mu-
sic in Europe. [FN36] The music publishers considered that it was inconsistent of
the record companies to reject comparisons with practices abroad, because they rely
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upon foreign practices themselves when arguing for performance royalties. [PN37]

FN29 Ibid, p. 129.

FN30 Ibid, p. 26.

PN31 Ibid, p. 26.

FM32 Post-Hearing Brief, p. 4 and 5.

FN33 Facts and Conclusions of MNPA, p. 128.

FM34 Post-Hearing Brief, p. 40.

FN35 Ibid, p. 43.

FN36 Ibid, p. 39.

PN37 Ibid, p. 37-38.

The music publishers claimed that under the current 2 [FM34] cent statutory rate
the copyright owners are not able to negotiate in a fashion that reflects market
values. [FN38] For negotiations to occur that will insure the proper function of
the free market the statutory rate must be sufficiently high; [FM39] although it
must also enable record companies to invoke the compulsory license if negotiations
should fail. [FN40] Therefore, the music publishers argued that the rate should be
set at the high end of the negotiating range. [PM41] The fact that little negoti-
ation now take place confirms that even with the rate set under the 1976 Statute the
ceiling is too low. [FM42] The record companies have no economic incentive to nego-
tiate. [FM43] Moreover, record companies rarely invoke the compulsory license.
[PN44] When the mechanical rate was equal to six percent in the past, bargaining
did occur, and licenses were granted at a level below that set by statute. [PN45]

FM38 Facts and Conclusions of MMPA, p. 103.

FN39 Facts and Conclusions of MNPA, p. 103.

FN40 Ibid., p. 103.

FN41 Ibid, p. 103.

FM42 Ibid, p. 21.

FN43 Ibid, p. 104.

FN44 Ibid, p. 104.

FM45 Ibid, pp. 169-170.

The music publishers emphasized that the songwriter and his creative talents are
basic to the record industry. [FN46] For the industry to have its few successful
hits a large pool of songwriting talent must be available. [PN47] Nevertheless the
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difficulties, particularly financial, of being a songwriter are great [FN48] espe-
cially in areas of special music like jazz. [FN49] Relying on the Rinfret study to
demonstrate the hardship and risk associated with being a songwriter, [PN50] the mu-
sic publishers argued that the object of any rate increase should be the modest
songwriter, not those who will be wealthy under any circumstances. [FN51] Other
than performance royalties, mechanical royalties provide the major share of song-
writers'ncome. [PN52] Moreover, at issue is not what songwriters receive as a
group, but what they receive individually. [PN53] And this must be viewed, in light
of the fact that other traditional sources of income such as print sales have dimin-
ished. [PN54]

PN46 Ibid, p. 52.

FM47 Ibid, p. 114.

FM48 Ibid, p. 56.

FM49 Ibid, p. 58.

PN50 Ibid, pp. 29-30.

FN51 Ibid, p. 59.

FM52 Ibid, p. 31.

PN53 Post-Hearing Brief, p. 27.

FM54 Facts and Conclusions of MNPA, p. 114.

The music publishers argued that the Tribunal should not take into account the phe-
nomenon of the singer-songwriter. [FN55] The issue of just how widespread the phe-
nomenon is, is in doubt, [FM56] but above all they are not subject to the compulsory
license. [FN57] Their releases are principally recorded by themselves, [FM58] and
the royalties are negotiated as a total package. [PM59] They can therefore com-
pensate for lower mechanical royalties by receiving higher artist royalties. [FN60]
Conversely, if the mechanical rate is increased, both the artist and the record com-
pany can negotiate lower artist royalties. [FM61] With singer-songwriters who own
their own publishing companies, the issue is where they wish to retain their
profits. [PM62] In the case of those who reported in the Praeger and Fenton survey,
most chose to leave them with their publishing companies. [PN63] Furthermore, be-
cause artist royalties are used to recoup the costs of recording, the effect of
lower mechanical royalties and higher artist royalties has been to shift the finan-
cial risk of production on to the singer-songwriter. [FN64] The music publishers
felt that it was proof that singer-songwriters are not affected by the mechanical
rate and should not be taken into consideration in that none appeared at the pro-
ceeding. [FN65] Finally it was suggested that as a phenomenon singer-songwriter may
ultimately have a deleterious effect upon the development of music. [FM66]

FM55 Post-Hearing Brief, pp. 33 and 37.
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FN56 Facts and Conclusions of NNPA, p. 60.

FN57 Post-Hearing Brief, pp. 4 and 35.

FN58 Ibid, p. 35 and Facts and Conclusions of NNPA, p. 61.

FM59 Post-Hearing Brief, p. 35.

FM60 Ibid, p. 35.

FM61 Ibid, p. 36.

FN62 Ibid, p. 34.

FM63 Ibid, p. 34.

FN64 Ibid, p. 36 and Facts and Conclusions of MMPA, p. 61.

FM65 Post-Hearing Brief, pp. 36 and 37.

FN66 Facts and Conclusions of NMPA, p. 61.

The music publishers considered that it was not the role of the Tribunal to evalu-
ate the relationship between the songwriter and music publisher. [FM67] The rela-
tionship is a commercial one and freely negotiated on a free-market basis. [FM68]
Nevertheless, music publishers argued that they play a significant role in the cre-
ation and dissemination of music [FM69] and that close collaboration exists between
the publisher and +10469 songwriter [FM70] both creatively and in promotion. [FM71]

FN67 Ibid, p. 147.

FM68 Ibid, p. 68.

FN69 Ibid, p. 74.

FM70 Ibid, pp. 148-150.

FM71 Ibid, pp. 69-73.

The music publishers considered that the question of their own profitability is ir-
relevant. [FN72] Congress did not intend it to be considered, [FN73] and it is not
related to the reasonable return for a song. [FN74] Nevertheless, at the request of
the Tribunal the music publisher submitted "Aggregate Data Concerning the Financial
Condition of Music Publishers" prepared by Praeger and Fenton. [FM75] According to
this data, traditional music publishers had a modest return on revenue of between
5.17 percent in 1977 and 8.46 percent in 1979. [FN76] Their financial success also
depends heavily on revenues from foreign mechanicals. [FN77]

FN72 Ibid, p. 47.

FN73 Ibid, p . 47 .
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FN74 Ibid, p. 47.

FN75 Ibid, p. 136.

FN76 Post-Hearing Brief, pp. 4 and 32.

FN77 Ibid, p. 33 .

The profits of the record industry, the music publishers argued, on the other hand,
are relevant and have been substantial. [FN78] The prospects for the industry also
continue to be strong in spite of 1979, when profits fell and which was an aberra-
tion [FN79] due to bad management. [FN80] Much fat exists in the industry [FN81]
especially in sales, promotion, and general and administrative expenses. [FN82] And
the record industry claims concerning the effect a royalty increase would have are
exaggerated. [FN83] If the mechanical rate is increased to six percent of the sug-
gested list price, at most the record companies would have to absorb or pass on 2.8
cents per song. [FN84] The music publishers also questioned the record companies'oncernfor the consumer. [FN85] Reductions in cost in the past have not been ac-
companied by a decrease in prices. [FN86] The repeal of the excise tax in 1965
[FN87] and the increase in the price of monaural albums through 1967 were cited as
examples. [FN88] There is no difference between the increase in the mechanical rate
and the increase of other costs. [FN89] Prices and other costs have risen in the
past, while mechanicals have risen only slightly. [FN90] The rate of increase of
all other record company costs from 1965-1980, according to the music publishers,
was ten times as great as the increase in the mechanical royalty. [FN91]

FN78 Facts and Conclusions of NMPA, pp. 138 and 140.

FN79 Ibid, p. 23.

FN80 Ibid, pp. 23 and 144.

FN81 Post-Hearing Brief, p. 19.

FN82 Post-Hearing Brief, pp. 19 and 20.

FN83 Ibid, p. 52 .

FN84 Ibid, p. 16

FN85 Ibid, pp. 6 and 50.

FN86 Ibid, p. 52 .

FN87 Ibid, p. 53.

FN88 Ibid, p. 54.

FN89 Ibid, p. 51.

FN90 Ibid, p. 90.
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FN91 Facts and Conclusions of NNPA, p. 167.

The music publishers considered that a rise in the rate to six percent is fully
consistent with the statutory criteria. The Tribunal above all must base its judg-
ment on what is reasonable, [FN92] and, according to the music publishers, because
the rate increase they propose is reasonable, it is therefore by definition consist-
ent with the statutory criteria. [FN93]

FN92 Ibid, p. 102.

FN93 Ibid, p. 102.

As to the criteria specifically:

In the case of the first criteria, the music publishers argued that only an in-
crease in the rate would provide sufficient economic incentive to maximize the
availability of creative works to the public, [FN94] which the current 2 [FN34] cent
rate does not do. [FN95] With respect to the second criteria, the music publishers
argued that the chief concern in evaluating return must be fairness [FN96] and that
only with a rate of six percent could the copyright owners achieve a fair return on
the basis of rates for music elsewhere. [FN97] Also, insuring a fair return to copy-
right owners and a fair income to copyright users does not require profits to be
balanced. [FN98] The request to raise the copyright mechanical royalty is not to be
confused with the burden of proof requirements in utility rate cases. [FN99] The
music publishers contended that because profitability is not related to a fair re-
turn to copyright owners, their own profitability is irrelevant. [FN100]

FN94 Ibid, p. 109.

FN95 Ibid, p. 111.

FN96 Ibid, pp. 116 and 117.

FN97 Post-Hearing Brief, p. 8.

FN98 Facts and Conclusions of NMPA, p. 116.

FN99 Ibid, p. 117.

FN100 Ibid, p. 135.

Concerning the third criteria, the relative roles of the copyright owner and the
copyright user, the music publisher argued that in terms of risk and time the
greatest cost is borne by the songwriter. [FN101] Furthermore, in the case of the
singer-songwriter there is direct financial investment because artist royalties are
used to recover recording costs. [FN102] Financial risk is also borne by the music
publisher. [FN103] By increasing the rate new markets would be opened to music.
[FN104]

FN101 Ibid, p. 155.
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publisher. [FN103] By increasing the rate new markets would be opened to music.
[FN104]

FN101 Ibid, p. 155.
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FN102 Ibid, p. 160 and Post-Hearing Brief, p. 36.

FN103 Ibid, pp. 156-157.

FN104 Ibid, pp. 162-3.

With respect to the fourth criteria, the music publishers contended that the record
industry has absorbed cost increases in the past without suffering substantial dis-
ruption. [FN105] The Tribunal has the obligation to minimize disruptive impacts,
but it is not required to avoid them altogether. [FN106] Neither the music publisher
preferred proposal nor an increase in the flat rate with an annual CPI adjustment
would have an impact that would be disruptive. [FN107] The industry could convert
easily to a percentage system, [FN108] and such a system already exists with respect
to artist royalties. [FN109] Furthermore, in acknowledging the need for an increase
in their own proposal, the record industry has admitted that an increase per se
would not be disruptive. [FN110]

FN105 Ibid, p. 166.

FN106 Post-Hearing Brief, p. 44.

FN107 Facts and Conclusions of NNPA, p. 171 and Post Hearing Brief, p. 49.

FN108 Facts and Conclusions of NMPA, p. 178

FN109 Ibid, p. 178.

FN110 Post-Hearing Brief, p. 60.

The music publishers considered that a rate based upon percentage is preferable to
a flat rate with an annual inflationary adjustment, first of all, because a percent-
age rate does not lag behind the acutal change in inflation, [FN111] and, second,
because the rate applies to records individually. [FN112] In terms of lower priced
records it would be the record companies who would benefit. [FN113] The Tribunal is
not limited in its authority to institute a percentage based method, [FN114] and
such a rate would assist the government in extricating itself further from having to
adjust the rates of compulsory licenses. [FN115] It would also insure that the rate
would remain reasonable until the next rate review in 1987, [FN116] and the percent-
age system already exists with respect to recording artists. [FN117]

FN111 Facts and Conclusions, p. 28 and post Hearing Brief, p. 75.

FN112 Post Hearing Brief, p. 73.

FN113 Ibid, p. 73 .

FN114 Ibid, p. 55-57 and Facts and Conclusions, p. 14-15.

FN115 Ibid, p. 58.

FN116 Facts and Conclusions, p. 186.
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FN117 Post Hearing Brief, p. 45.

The most appropriate basis on which a percentage rate should be applied, according
to the music publishers, is the suggested list price. [FN118] It is well-en-
trenched, [FM119] and changes in the royalty rate would be related to changes in
price. [FM120] Also, the suggested list price will last because it must be main-
tained +10470 for artist royalties. [FN121] A rate based upon a percentage of the
suggested list price would be self-administering [FN122] and would relieve the
Tribunal of any continuing burden as a monitor. [FN123]

FN118 Facts and Conclusions, p. 189.

FN119 Post Hearing Brief, p. 80.

FN120 Facts and Conclusions, p. 193-194.

FM121 Post Hearing Brief, p. 81.

FN122 Ibid, p. 78.

FN123 Ibid, p. 77.

According to the proposal submitted by the music publishers, the six percent roy-
alty would be allocated on the basis of units of time. [FN124] Works under one
minute would receive one-third unit; works between one and five minutes would re-
ceive one unit; and works over five minutes would receive one-fifth unit per minute
of playing time or fraction of a minute. [FM125] The share of each work would be
the number of units assigned to it divided by the number of units on the record as-
signed to all works. [FN126] This would be its fraction of six percent of the sug-
gested list price. The only requirement would be that the industry maintain bona
fide suggested list prices. [FN127] The music publishers foresaw only one diffi-
culty in that the record companies might not maintain their royalty files completely
accurately. [FM128] The music publishers expressed concern that the Tribunal's reg-
ulation apply to the date upon which phonorecords have been made and distributed,
and not simply to the date upon which they have been released. [FN129]

FM124 Facts and Conclusions, p. 197-201.

FN125 Ibid, p. 198.

FN126 Ibid, p. 198 and 211.

FN127 Post Hearing Brief, p. 82.

FN128 Ibid, p. 48.

FM129 Ibid, p. 71.

As an alternative, although not preferred, to the percentage rate, the music pub-
lishers proposed that the flat rate should be raised to 5 cents, and then be adjus-
ted annually for inflation according to the Consumer Price Index. [FM130] A five
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cent flat rate would be approximately equivalent to six percent of current suggested
list prices. And the CPI could serve as an adjustment mechanism because increases
in the CPI have paralleled increases in record prices. [FN131] The adjustment pro-
cedure would consist only of an annual announcement by the Tribunal, a practice it
has already followed. [FN132] The strength of the CPI is that it is the most widely
used basis for adjustments for inflation. [FN133] The music publishers felt that
the record industry destroyed the basis for its argument against the use of the CPI,
because in its original objection the record industry opposed, not just the CPI, but
any index for inflation, and yet later in its own proposal did introduce an infla-
tionary index. [FN134]

FM130 Facts and Conclusions, p. 202-203.

FM131 Ibid., p. 207.

FN132 Post Hearing Brief, p. 83.

FN133 Facts and Conclusions, p. 209.

FM134 Post Hearing Brief, p. 56.

Songwriters

The arguments of the songwriters were those of the music publishers. The mechan-
ical royalty rate is too low. [FN135] As a percentage of suggested list price it
has declined from over 8% in the 1940's and 6% in the 1950's and early 60's to a
level that presently is 3.1%. [FN136] In comparison with artist royalties, mechan-
ical royalties are disproportionately low. [FN137] There has been great erosion due
to inflation, [FN138] which has been aggravated further by the decrease in the num-
ber of songs per album. [FN139] Contrary to the claim by the record industry, the
erosion in the rate has not been compensated for by the increase in the volume of
sales. [FN140]

FN135 Post-Hearing Brief of American Guild of Authors and Composers and Nashville
Songwriters Association International, Nov. 17, 1980, p. 7 and 18.

FN136 Ibid, p. 32.

FN137 Ibid, p. 22.

FM138 Ibid, p. 2 and 29.

FN139 Ibid, p. 37.

FN140 Ibid, p. 29.

The mechanical rate in Japan and most European countries is double that in the
United States, [FN141] and on a per capita basis in several European countries
volume of sales is higher. [FN142] This discrepancy is due to the fact that in the
United States the royalty rate is fixed while abroad it is a percentage of price and
therefore can fluctuate. [FN143]
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FM141 Ibid, p. 27.

PM142 Ibid, p. 28.

FM143 Ibid, p. 28 and 29.

The current level of the royalty rate has eliminated bargaining. [PN144] The song-
writers argued that the decline in bargaining has accompanied the decline in the
statutory ceiling as a percentage of record prices [FN145] and has been caused by
inflation. [FN146] Bargaining would allow the copyright owner a fair return,
[FN1471 and the royalty rate should be set to encourage it, [FN148] therefore at the
high end of the negotiating range. [FM149] The proof that little bargaining now ex-
ists is that licensing is organized for administrative convenience. [FM150] Record-
ing artists, on the other hand, are free to bargain, [FN151] as are singer-
songwriters and their controlled publishers. [FM152]

PN144 Ibid, p. 2.

FN145 Ibid, p. 40.

FN146 Ibid, p. 41.

FN147 Ibid, p. 18.

FM148 Ibid, p. 2.

PM149 Ibid, p. 14 and 73.

PM150 Ibid, p. 45.

PM151 Ibid, p. 23.

FN152 Ibid, p. 56-57.

In comparison with the income of artists, the income of songwriters is small,
[FM153] and income from other sources such as print sales should not be considered
because it is outside the bounds of the mechanical royalty. [PN154]

FN153 IbM, p. 25.

FN154 Ibid, p. 21.

The singer-songwriter is not relevant to the proceeding. [FN155] Their compensa-
tion, as well as that of the singer-songwriter-controlled publisher, is the result
of free negotiation. [FM156]

FM155 Ibid, p. 4.

FN156 Ibid, p. 53 and 54.

Publishers'rofits are equally irrelevant, [FN157] in that the publisher is the
assignee of the songwriter, [FN158] and the relation between them are determined by
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free negotiation, [FN159] which is shown by the fact that the split has evolved over
the years in favor of the songwriter. [FN160]

FN157 Ibid, p. 3.

FN158 Ibid, p. 51.

FN159 Ibid, p. 52.

FN160 Ibid, p. 52.

An increase in the mechanical rate will not have the serious effects the industry
claims; in 1978 the mechanical increased and there were none. [FN161] The effects
of the 1979 recession are past. [FN162] In comparison with other costs, mechanical
royalties are trivial. [FN163] An increase will not have the effect upon the con-
sumer the industry claims. [FN164] It can be counterbalanced by the reduction of
other expenses, such as general and administrative costs, and these are already
swollen and would not increase automatically with an increase in the mechanical any-
way. [FN165] Retailers would not necessarily have to include any increase in the
mechanical in their percentage markups. [PN166] Their flexibility in this regard is
already proved by the existence of discounting. [PN167] Price increases have taken
place in the past, and they have not been due to an increase in the mechanical.
[FN168]

FN161 Ibid, p. 12 and 74.

FN162 Ibid, p. 52.

FN163 Ibid, p. 5 and 73.

FN164 Ibid, p. 77.

FN165 Ibid, p. 77.

FN166 Ibid, p. 79.

FN167 Ibid, p. 80. 'N168Ibid, p. 78.

The claims of financial woe on the part of the recording'industry, according to the
songwriters, are not justified. [FN169] The figures submitted by the industry do
not reflect profits accurately. [FN170] There is no reliable profit information
available, [FN171] and industry revenues have not been matched to industry +10471
costs. [FN172] The picture is further clouded, the songwriters contended, by the
tax advantages of leaving profits in foreign subsidiaries. [FN173] The songwriters
questioned the industry's breakeven analysis, especially as it applied to small com-
panies. [FN174]

FN169 Ibid, p. 5.
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FM170 Ibid, p. 62.

PN171 Ibid, p. 58.

PN172 Ibid, p. 64 and 69.

PM173 Ibid, p. 66.

FM174 Ibid, p. 81.

In order to satisfy the first statutory criterion and encourage the development of
the necessary pool of creative musical talent there must be an increase in the rate.
[FN175] The reduction of the number of good tunes that has occurred can be attrib-
uted to its current low level. [FN176] The songwriters considered that the most im-
portant criterion is the one requiring the Tribunal to afford the copyright owner a
fair return. [FM177] The songwriters felt that as for affording the copyright user
a fair income there was no guidance, [FN178] especially since in comparison with
other costs the mechanical royalty is insignificant. [PN179] Only a rate that is
high enough to produce bargaining will reflect adequately the relative roles of the
copyright owner and copyright user. [FM180] In respect to such elements as invest-
ment and risk the relative roles cancel each other out. [PN181] The Tribunal should
minimize disruptive impacts, but it should not avoid all impact whatsoever if fair
return is at stake. [FN182]

FM175 Ibid, p. 9.

FM176 Ibid, p. 44.

FM177 Ibid, p. 13.

FN178 Ibid, p. 57.

PN179 Ibid, p. 57.

PM180 Ibid, p. 86.

PN181 Ibid, p. 88.

FM182 Ibid, p. 88.

The rate should be set as a percentage of suggested retail list price. [FN183]
The administrative problems are not that great [FN184] and artist royalties are cur-
rently already calculated in that fashion. [FN1851 The best base for any percentage
rate is the suggested retail list price. [FN186] In its absence, the Tribunal

. should adopt an adjustment for the cost of living. [PM187]

FM183 Ibid, p. 90.

FM184 Ibid, p. 91.

FM185 Ibid, p. 94.

 2006 Thomson/West. Mo Claim to Orig. U.S. Govt. Works.

46 FR 10466 — 02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 FR 10466)

Page 16

FN170 Ibid, p. 62.

FN171 Ibid, p. 58.

FN172 Ibid, p. 64 and 69.

FN173 Ibid, p. 66.

FN174 Ibid, p. 81.

In order to satisfy the first statutory criterion and encourage the development of
the necessary pool of creative musical talent there must be an increase in the rate.
[FN175] The reduction of the number of good tunes that has occurred can be attrib-
uted to its current low level. [PN176] The songwriters considered that the most im-
portant criterion is the one requiring the Tribunal to afford the copyright owner a
fair return. [FN177] The songwriters felt that as for affording the copyright usex
a fair income there was no guidance, [PN178] especially since in comparison with
other costs the mechanical royalty is insignificant. [FN179] Only a rate that is
high enough to produce baxgaining will reflect adequately the relative roles of the
copyright ownex and copyright user, [FN180] In respect to such elements as invest-
ment and risk the relative roles cancel each other out. [PN181] The Tribunal should
minimize disruptive impacts, but it should not avoid all impact whatsoever if fair
return is at stake. [PN182]

FN175 Ibid, p. 9.

PN176 Ibid, p. 44.

PN177 Ibid, p. 13.

PN178 Ibid, p. 57.

FN179 Ibid, p. 57,

PN180 Ibid, p. 86.

PN181 Ibid, p. 88.

FN182 Ibid, p. 88.

The rate should be set as a percentage of suggested retail list price. [PN183]
The administrative problems are not that great [FN184] and artist royalties are cur-
rently already calculated in that fashion. [FN185] The best base for any percentage
rate is the suggested retail list price. [FN186] In its absence, the Tribunal

. should adopt an adjustment for the cost of living. [FN187]

FN183 Ibid, p. 90.

FN184 Ibid, p. 91.

PN185 Ibid, p. 94.

2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



46 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R
(Cite as: 46 FR 10466)

Page 17

FN186 Ibid, p. 32 and 33.

FN187 Ibid, p. 95.

According to the songwriters, the percentage of the suggested retail list price
should be set at 8:. [FN188] This would return the rate to the level that existed
in the 1940's when bargaining was common, [FN189] and a 6-: rate would not achieve
this. [FN190] An 8-: rate would approach the range at which royalties are paid in
Europe but would still not achieve it. [FN191]

FN188 Ibid, p. 48.

FN189 Ibid, p. 48.

FN190 Ibid, p. 59.

FN191 Ibid, p. 51.

Recording Industry

The recording industry argued that no increase in the rate was appropriate now.
[FN192] In retaining the compulsory license and creating the Tribunal, [FN193] Con-
gress intended for the Tribunal, not the marketplace, to set the rate, [FN194] and
in doing so, the Tribunal must adhere to the statutory criteria. [FN195] According
to these criteria no increase is presently justified. [FN196] The compulsory li-
cense itself maximize the availability of creative works to the public. [FN197]

FN192 Proposed Findings of Fact and Conclusions of Law of the Recording Industry
Association of America, Nov. 17, 1980, p. 6.

FN193 Ibid, p. 193.

FN194 Ibid, p. 190-191 and Summary of Proposed Findings of Fact and Conclusions of
Law of the Recording Industry of America, Nov. 17, 1980, p. 35.

FN195 Summary, p. 1

FN196 Findings, p. 293.

FN197 Ibid., p. 175 and CBS Inc. Findings of Fact, p. 4-7.

According to the recording industry, copyright owners are already doing extremely
well under the current rate [FN198] and, including the traditional publishers, are
doing better than copyright users. [FN199] Singer-songwriters who receive 50: to
60; of all mechanical royalties, [FN200] dominate the industry, [FN201] and non-
singer-songwriters, but composers who are successful are also doing well. [FN202]
The recording industry argued that the Tribunal must consider "fair return" in terms
of fair profit [FN203] and considered that the studies submitted by both the song-
writers and the music publishers were lacking as a basis on which to do so because
they did not fully report all income. [FN204]
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Europe but would still not achieve it. [FN191]

FN188 Ibid, p. 48.

FN189 Ibid, p. 48.

FN190 Ibid, p. 59.

FN191 Ibid, p. 51.

Recording Industry

The recording industry argued that no increase in the rate was appropriate now.
[FN192] In retaining the compulsory license and creating the Tribunal, [FN193] Con-
gress intended for the Tribunal, not the marketplace, to set the rate, [FN194] and
in doing so, the Tribunal must adhere to the statutory criteria. [FN195] According
to these criteria no increase is presently justified. [FN196] The compulsory li-
cense itself maximize the availability of creative works to the public. [FN197]
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FN193 Ibid, p. 193.

FN194 Ibid, p. 190-191 and Summary of Proposed Findings of Fact and Conclusions of
Law of the Recording Industry of America, Nov. 17, 1980, p. 35.

FN195 Summary, p. 1

FN196 Findings, p. 293.

FN197 Ibid., p. 175 and CBS Inc. Findings of Fact, p. 4-7.

According to the recording industry, copyright owners are already doing extremely
well under the current rate [FN198] and, including the traditional publishers, are
doing better than copyright users. [FN199] Singer-songwriters who receive 50: to
60; of all mechanical royalties, [FN200] dominate the industry, [FN201] and non-
singer-songwriters, but composers who are successful are also doing well. [FN202]
The recording industry argued that the Tribunal must consider "fair return" in terms
of fair profit [FN203] and considered that the studies submitted by both the song-
writers and the music publishers were lacking as a basis on which to do so because
they did not fully report all income. [FN204]
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FN198 Summary, p. 3 and Findings, p. 41.

FN199 Summary, p. 16.

FN200 Findings, p. 10.

FN201 Ibid, p. 7 .

FN202 Ibid, p. 27.

FN203 Ibid, p. 27.

FN204 Ibid, pp. 35 and 81-89.

According to the recording industry, mechanicals on a per-tune basis have increased
twice as fast as inflation [FN205] and when taken in the aggregate have kept pace
with, or exceeded, inflation in every year for which the recording industry has
data. [FN206] The recording industry stressed that in the Francis Report in England
the importance of sales volume was recognized in the consideration of an equitable
royalty rate. [PN207] According to the recording industry, the issue is income, not
the royalty rate in the abstract. [FN208] As a result, it is necessary to consider
all income related to the recording of a song, such as performance rights, synchron-
ization, and print sales, [FN209] because the recording of a song is what its earn-
ing power is dependent upon. [FN210] These sources of income have increased and
between 1974 and 1979 outpaced inflation. [PN211]

FN205 Summary, p. 6 and Findings, p. 16.

FN206 Findings, p. 14 and Summary, p. 6.

FN207 Findings, p. 26.

FN208 Ibid, p. 25.

FN209 Ibid, pp. 20 and 24.

FN210 Ibid, p. 21.

FN211 Ibid, p. 18.

The recording industry stressed that any examination of the financial situation of
the copyright owners must take into account the fact that mechanical royalties are
concentrated in the hands of a few [PN212] and argued also that in the arts skewed
income distribution is to be expected. [FN213] The recording industry considered
that the incomes of successful composers are both good [FN214] and higher than those
of the general populations. [FN215] The Tribunal should not consider the income of
poor songwriters, the industry argued, [FN216] and criticized the survey submitted
by the songwriters as too biased towards them, [PN217] because no matter how much
the royalty rate is increased the poor songwriter will not be helped. [FN218] The
difficulty affecting the poor songwriter is the fact that his songs don't sell, not
the royalty rate. [FN219] Those who would benefit most from an increase are the
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singer-songwriter [FN220] and they are already thriving. [FN221]

FM212 Ibid, p. 10.

FN213 Ibid, p. 38.

FN214 Summary, p. 12.

FM215 Ibid, p. 13.

PM216 Findings, p. 30.

FN217 Ibid, pp. 31 and 32.

FN218 Summary, p. 13.

PM219 Findings, p. 39.

FN220 Ibid, p. 158.

FN221 Summary, p. 4.

The recording industry considered also that music publishers are very profitable,
[FN222] even when they serve only as administrators for singer-songwriters. [PN223]
Their income has kept pace with inflation, [PN224] and the health of the industry is
shown by their own survey. [FN225] This is true not only for controlled publishers
but also for traditional publishers as well. [FN226] The recording industry sugges-
ted that the usual split between the songwriter and the publisher should therefore
be reexamined. [FN227] The recording industry argued that under the statutory cri-
teria «10472 it is the music publishers'rofitability that the Tribunal must con-
sider. [FN2281 An increase in the mechanical would only provide them unearned wind-
fall profits. [FN229] Comparing incomes from 1974 to 1979, [FN230] music publishing
has been more profitable than the recording industry. [PN231] The profits of even
traditional publishers have increased while recording industry profits have de-
clined. [FN232] The recording industry argued that this comparison of profitability
was one the Tribunal must take into consideration. under the second criterion.
[FM233] Music publishers earned money regardless of whether or not the record com-

pany losses [FN234] or breaks even [FN235] and, continues to earn over a long period
of time without any additional effort. [PN236]

FN222 Findings, p. 41 and Summary, p. 4.

PM223 Findings, p. 13.

PM224 Ibid, p. 42.

FN225 Summary, p. 11.

FM226 Findings, pp. 11 and 12; and Summary, p. 6.

FM227 Findings, p. 40.
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FN228 Ibid, p. 27.

FN229 Ibid, p. 159.

FN230 Ibid, p. 76.

FN231 Ibid, pp. 72 and 79.

FN232 Ibid, p. 73.

PN233 Findings, p. 70.

FN234 Ibid, p. 135.

FN235 Summary, p. 22.

PN236 Findings, p. 136.

The reliability of the financial data submitted by the music publishers was brought
into question by the recording industry, [FN237] in particular concerning the small
amount of royalties distributed to controlled publishers. [FN238] The recording in-
dustry argued that because income from foreign sources has become increasingly im-
portant to music publishers, [PN239] if record companies must account for foreign
license income, music publishers must also account for the foreign mechanical income
from those same masters. [FN240]

FN237 Ibid, pp. 81-89.

FN238 Ibid, p. 90.

FN239 Ibid, p. 20.

FN240 Ibid, p. 44.

According to the recording industry, the songwriter continues to make a significant
contribution, but the role of the music publisher has declined, [FN241] and this has
been caused by the growing importance of the singer-songwriter [FN242] and the con-
trolled publisher. [FN243] Today, publishers are simply administrators, [PN244]
have minimal costs, [FN245] and leave the promotion of a song up to the record com-
pany. [PN246] Publishers rarely give advances to artists according to the recording
industry, [FN247] or spend significant sums to make music available to the public.
[FN248] They therefore no longer fill their original role as discoverers of new
talent. [FN249] Music publishers bear little risk, [FN250] and the relationship of
their risk to their return is out of balance. [FN251] Their investment is minimal,
[FN252] and the investment as well as risk even of artists is greater because they
at least recover recording costs with their royalties. [PN2531

FN241 Ibid, p. 101.

FN242 Ibid, p. 103.
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FN243 Ibid, p. 111.

FM244 Findings, p. 110 and Summary p. 21.

PN245 Findings, p. 125.

FN246 Ibid, pp. 104-107 and 124.

FN247 Ibid, p. 124.

PM248 Ibid, p. 123.

FN249 Summary, p. 20.

FM250 Findings, pp. 134 and 136.

FN251 Ibid, p. 137.

FM252 Ibid, p. 139.

FN253 Ibid, p. 135.

On the other hand, the recording industry fails to receive a fair income. [FN254]
Its pre-tax return has been below that of the Fortune 500, [FN255] and its profitab-
ility has declined. [FN256] The recording industry presented a study by the Cam-

bridge Research Institute upon which to base its judgment about the industry,
[FM257] and the respondents to the study represent approximately 60% to 70% of do-
mestic sales. [FN258] In the view of the recording industry the study, if anything,
overstates industry profits. [FN259]

PN254 Ibid, p. 43 .

FN255 Ibid, pp. 46-47.

FN256 Ibid, p. 45.

FN257 Ibid, p. 91.

FN258 Ibid, pp. 92-94.

FM259 Ibid, p. 94.

The recording industry considered that it was important to take into account the
year 1979 because it was a year in which the industry suffered severe losses.
[PM260] These were due to spiraling costs, [FN261] large volumes of returns,
[FN262] consumer price resistance, [FM263] the reduction in the number of albums
sold per customer, [FN264] sensitivity to price distributors as well as by custom-
ers, [FN265] and privacy, counterfeiting, and home taping. [PM266] The losses were
not due to bad management. [PN267] The heavy expenditures on sales that occurred
was a decision that was based on experience, [PM268] and it is always a gamble.
[PN269] In many instances the expenditures were demanded by the artists themselves.
[FN270]
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FN262 Ibid, pp. 47-48.

FN263 Ibid, p. 48.
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FN265 Ibid, p. 50.

FN266 Ibid, p. 51.

FM267 Ibid, p. 56.

FN268 Ibid, p. 57.

FN269 Ibid, p. 57.

PN270 Ibid, p. 58.

The significance of 1979 was that it caused the industry to institute many changes
which altered its character. [PN271] Costs were cut, [FN272] employees laid off,
[FN273] artist roster and new signings reduced, [FN274] stricter policies adopted
with regard to distributors and retailers, [FN275] the number of releases cut,
[FN276] and prices lowered. [FN277] Measures to combat counterfeiting were con-
sidered, but were found to be too costly. [FN278] Artists agreed to accept lower
royalties, [FN279] but music publishers were not approached to do so because on the
basis of its experience the recording industry did not expect the music publishers
to agree. [FM280] The present is a period of transition according to the recording
industry, [FN281] and the industry stressed the significance of the structural
changes that have occurred. [FN282]

FN271 Findings, p. 59 and Summary p. 15.

FN272 Findings, pp. 59 and 64.

PN273 Ibid, p. 60.

FN274 Ibid, p. 60.

FN275 Ibid, p. 61.

FN276 Ibid, pp. 64-69.

FN277 Ibid, p. 65.

FN278 Ibid, p. 64.

FN279 Ibid, p. 66.
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Against this background the recording industry argued that in comparison with the
copyright owner its role has expanded. [FN283] The third statutory criterion re-
quires that the relative contributions of the copyright owners and copyright user be
compared, and the recording industry presented evidence to show its contribution is
greater. [FN284] Its role is vital in finding and producing talent, [FN285] and
continued to remain important in spite of the rise of the independent producer.
[FN286] Record companies develop artists'areers, [FN287] introduce new techno-
logy, [FM288] L.P.'s, stereo, tapes, [FM289] reduce manufacturing costs, [FN290] and
bear the risk if new technologies don't succeed. [FN291] Recording companies make
substantial capital investment, [FN292] bearing most costs, [FN293] and these costs
have risen faster than inflation. [FN294] The risk borne by the recording industry
[FN295] can be measured by the fluctuation in profit levels, [FN296] the volatility
of returns, [FN297] the ~10473 wide variation in recording costs, [FN298] and the
number of firms leaving the industry. [FN299] The riskiness of demand is increased
because of the dependence for success upon a few albums, [FN300] eighty percent
(80%) of which don't break even. [FN301] Finally the recording industry claimed that
it bears the responsibility for opening new markets. [FN302]

FN283 Summary, p. 21.

FN284 Findings, p. 149.

FN285 Ibid, p. 97.

FN286 Ibid, p. 99.

FN287 Ibid, p. 100.

FN288 Ibid, p. 140.

FM289 Ibid, p. 141-142.

FN290 Ibid, p. 143.

FN291 Ibid, p. 144.

FN292 Ibid, p. 137-140.

FN293 Ibid, p. 111-118.

FN294 Ibid, p. 121.

FN295 Ibid, p. 126.

FN296 Ibid, p. 127.
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FN300 Ibid, p. 130-131.

FN301 Ibid, p. 95, 96, and 131.

PN302 Ibid, p. 146.

The recording industry argued that the mechanical royalty rate should not be
changed because copyright owners are already earning a fair return, [PN303] and the
criteria under the statute are already satisfied. [FN304] The current rate, accord-
ing to the recording industry, maximizes the availability of creative works to the
public. [PN305] An increase in the rate would reduce this availability [FN306] be-
cause it would cause the consumer to pay more, and the copyright owners would be
those harmed. [PN307] According to the recording industry, there is already an im-
balance between the supply and demand of tunes, [FM308] with the registration of
tunes increasing [FN309] and the number of releases declining. [FN310] No evidence
exists that the number of tunes will increase if the rate is increased, [FN311] but
an increase in their price will reduce therecording industry's demand for them.
[FN312] Artist rosters would be reduced [FN313] and only those artists would be re-
leased who are already proven. [FM314] The most hurt would be smaller companies
[FN315] and specialized music such as jazz. [PN316] The industry claimed that its
marketing strategy would be jeopardized. [FN317] An increase in the mechanical
rate, according to the recording industry, would therefore reduce the availability
of creative works, [FN318] and from the standpoint of fair return, an increase in
the rate would increase music publishers'rofits without their being any economic
need shown. [FN319]

FN303 Ibid, p. 6 and 80.

FN304 Ibid, p. 293.

PN305 Summary, p. 25.

FN306 Findings, p. 161-167.

FN307 Ibid, p. 157.

PN308 Ibid, p. 174.

FN309 Ibid, p. 177 and 179.
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FN311 Findings, p. 179.

FN312 Ibid, p. 180-181.
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public. [PN305] An increase in the rate would reduce this availability [FN306] be-
cause it would cause the consumer to pay more, and the copyright owners would be
those harmed. [PN307] According to the recording industry, there is already an im-
balance between the supply and demand of tunes, [FM308] with the registration of
tunes increasing [FN309] and the number of releases declining. [FN310] No evidence
exists that the number of tunes will increase if the rate is increased, [FN311] but
an increase in their price will reduce therecording industry's demand for them.
[FN312] Artist rosters would be reduced [FN313] and only those artists would be re-
leased who are already proven. [FM314] The most hurt would be smaller companies
[FN315] and specialized music such as jazz. [PN316] The industry claimed that its
marketing strategy would be jeopardized. [FN317] An increase in the mechanical
rate, according to the recording industry, would therefore reduce the availability
of creative works, [FN318] and from the standpoint of fair return, an increase in
the rate would increase music publishers'rofits without their being any economic
need shown. [FN319]

FN303 Ibid, p. 6 and 80.

FN304 Ibid, p. 293.

PN305 Summary, p. 25.

FN306 Findings, p. 161-167.

FN307 Ibid, p. 157.

PN308 Ibid, p. 174.

FN309 Ibid, p. 177 and 179.

FN310 Summary, p. 26.

FN311 Findings, p. 179.
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FN313 Ibid, p. 181.

FN314 Ibid, p. 182.

FN315 Ibid, p. 184.

FN316 Ibid, p. 183.

FN317 Summary, p. 32.

FN318 Findings, p. 182.

FN319 Ibid, p. 158-159 and CBS Findings, p. 22.

The recording industry claimed that an increase in the rate on the order of that
proposed by the music publishers would produce a staggering impact and cost upon the
industry. [FN320] Cost increases have been supported in the past, but not of such a
sudden magnitude. [PN321] Volume would drop, [PN322] and there would be a reduction
in the number of releases. [PN323] The increase could not be financed out of G & A

expense, the industry claimed, [FN324] manufacturing costs, [PN325] or by negotiat-
ing reductions in artist roya,lties. [PN326] The artist rather than bargain could go
elsewhere. [PN327] Higher prices would further stimulate piracy. [FN328] According
to the recording industry the cost could be as much as .83 cent per album, [PN329]
and the consumers pay $ 335 million per year. [PN330] There would also result a suc-
cessive series of price rises. [FN331] Finally, the industry argued that as for the
impact of an increase being lessened by bargaining this would not occur. [PN332]

PN320 Ibid, p. 150 and Summary, p. 27.

PN321 Findings, p. 151.

FN322 Ibid, p. 152.

PN323 Summary, p. 28.

PN324 Findings, p. 153.

FN325 Ibid, p. 154.

FN326 Ibid, p. 154.

FN327 Ibid, p. 155.

FN328 Ibid, p. 156.

FN329 Ibid, p. 167.

FN330 Ibid, p. 170.

FN331 Ibid, p. 171.

FN332 Ibid, pp. 206-208.
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The industry also opposed the concept that the mechanical rate should be set high
enough so that it would encourage bargaining. [FN333] The rate must be reasonable
in order to meet the criteria, and if it is high enough to encourage bargaining, by
definition it would be unreasonable. [FN334] The recording industry argued that
bargaining would still not occur even if the rate were increased. [FN335] It does
not occur on first releases now [FN336] and the full rate is paid in the schlock
market. [FN337] The large majority of licenses are at the statutory rate the re-
cording industry claimed, [FN338] and language in licenses specifying the statutory
rate has already been incorporated in them. [FN339] In the past, rate reductions
have been refused by music publishers, [FN340] and it is to the statutory rate that
the contracts of singer-songwriters are tied. [FN341] When the rate went up to 2

[FN34] cents, that was what the rate became. [FN342] The recording industry claimed
that administratively tune-by-tune bargaining is impossible, [FN343] and from the
publishers'oint of view makes no sense. [FN344] The recording industry has no
bargaining power because licenses traditionally are requested after a recording has
already been made, [FN345] and composing often takes place in the studio. [FN346]
It has been the Harry Fox Agency itself which has perpetuated the practice of not
licensing until after a recording has been made. [FN347] According to the recording
industry bargaining on a tune-by-tune basis doesn't occur anywhere in the world.
[FN348]

FN333 Ibid, p. 190.

FN334 Ibid, pp. 190-191 and Summary, p. 36.

FN335 Ibid, p. 194 and Ibid, p. 36.

FN336 Findings, 195.

FN337 Ibid, p. 196.

FN338 Ibid, p. 197 .

FN339 Ibid, p. 198.

FN340 Ibid, p. 157.

FN341 Ibid, p. 198.

FN342 Summary, p. 38.

FN343 Findings, p. 200.

FN344 Ibid, p. 202.

FN345 Ibid, p. 203 .

FN346 Ibid, p. 204.

FN347 Ibid, p. 205.
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FN348 Ibid, p. 202.

The recording industry argued that a historically effective rate has never existed.
[FM349] Rates today, according to the recording industry, range from 3.7% to 4.6%

of suggested list price, [FN350] and during the period 1955- 1966 were approximately
4.6% to 5.2%, at no time reaching 6%. [PM351] As a percentage the rate has been
further clouded by discounting. [FN352] The period 1955-1966 which, according to
the recording industry, the publishers used on which to lose their historical com-

parisons bears no relationship with the industry today. [FN353]

FN349 Ibid, p. 209 and Summary, p. 39.

FM350 Findings, p. 210.

FM351 Ibid, pp. 212-213.

FN352 Ibid, p. 211.

FM353 Ibid, p. 213 and CBS Findings, p. 37.

The recording industry objected to the songwriters'roposal to increase the rate
to 8% on the grounds that there is no basis for it. [PM354] The true incidence of
the Biem rate in Europe is .not 8% [PN355] but, according to the recording industry,
significantly less. [FN356] The recording industry objected further on the grounds
that no study was made of the impact such a rate would have. [FN357]

FN354 Ibid, p. 186 and Summary p. 33.

FM355 Findings, p. 187.

FM356 Ibid, pp. 187-188.

FN357 Ibid, p. 189.

The recording industry opposed changing the mechanical rate to a percentage.
[PN358] First of all, because there is the question as to the Tribunal's authority
to do so, [FN359] and second, because, a percentage rate would violate the statutory
criteria. [FN360] A +10474 percentage rate would disrupt the industry and be unpre-
dictable. [FN361] Royalty costs could not be predicted, [FN362] and the rate would
be inflationary because royalties would be related to costs that are unrelated.
[FN363] To the extent the impact would be disruptive technological innovations
would be discouraged. [PN364] The cost to implement and administer would be great,
[PN365] involving new computer systems and increased input data; [FN366] and all of
these costs would have to be borne by the recording industry. [FN367] the impact
would be particularly great on small companies. [FN368] The old flat rate would
continue to exist with the new percentage rate, and therefore two systems would have
to be maintained simultaneously. [PN369]

FN358 Ibid, p. 217 and CBS Findings, pp. 9-12.

FM359 Ibid, p. 258 and Summary, p. 48, and CBS Findings, pp. 9-12.
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FM360 Findings, p. 217.

FM361 Ibid, pp. 217-218.

PN362 Ibid, p. 220.

FN363 Ibid, p. 221.

FN364 Ibid, p. 223.

FM365 Ibid, pp. 227-245.

FM366 Ibid, pp. 229-230.

FN367 Ibid, p. 245.

FN368 Ibid, p. 242.

FM369 Ibid, p. 243.

The recording industry argued that there is no comparison between a percentage rate
for mechanicals and the practice of calculating artist royalties as a percentage.

FM370 Ibid, p. 224.

FN371 Ibid, p. 224.

FN372 Ibid, p. 224-225.

FN373 Ibid, p. 225.

FN374 Ibid, p. 225.

FN375 Ibid, p. 244.

FN376 Ibid, p. 245.

The recording industry claimed that there is no relationship between the percentage
rate proposed by the music publishers and practices in Europe. [FN377] European
mechanical royalties on a given record are not divided according to the time on that
record a tune occupies, [PN378] and in Europe the cost of administering the mechan-
ical royalty system is born by the copyright owners. [FN379] Complications have
also arisen in establishing a base upon which the percentage can be calculated,
[PM380] and a flat rate system is currently being contemplated. [FN381] The record-
ing industry denied that there was any contradiction in its opposing a percentage
mechanical royalty and at the same time advocating performance rights, in that the
impact upon the American recording industry of introducing percentage mechanical
royalty is dissimilar from that which would result if performance rights were adop-
ted. [FN382]

FM377 Ibid, p. 220.
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FM378 Ibid, p. 220.

FN379 Ibid, p. 248.

FN380 Ibid, p. 252.

FN381 Ibid, p. 248.

FN382 Ibid, p. 226.

The recording industry argued that the suggested list price would not be practical
as a base. [PN383] The increase of discounting and the issues raised concerning its
legality cause it to be questionable that the suggested list price will still be in
existence in 1987. [FN3S4] According to the recording industry, wholesale prices
would not serve as an alternative substitute. [FN3$ 5] They vary between and within
companies, and they change frequently, [PM386] Because of the difficulty of determ-
ining what actual selling prices are, they also would not be a substitute. [FN3S7]

PN3S3 Ibid, p. 252,

PN384 Ibid, p. 252.

PN385 Ibid, p. 254.

FN386 Ibid, p. 254-255.

PN3S7 Ibid, p, 257.

The recording industry opposed equally adjusting the mechanical royalty rate ac-
cording to the Consumer Price Index, [PN388] because changes in record prices were
considered the fairest basis for any adjustment, not the CPI. [FN389] No relation-
ship exists between the CPI and record prices [PN390] and with a cost of living ad-
justment no consideration would be given to the benefit to copyright owners of sales
volume. [FN391] As a result, with a cost of living adjustment, the increase of
mechanicals in the aggregate would be faster than inflation. [PN392] An increase in
prices would be caused [FN393] and this in turn would hamper industry growth.
[FN394] The recording industry questioned whether the CFI was an accurate measure
of inflation, [FN395] and argued finally that there is no relationship between it
and the statutory criteria. [PN396]

FN388 Ibid, p. 264.

FN389 Ibid, p. 264.

FN390 Ibid, p. 265.

FN391 Ibid, p. 266.

FM392 Ibid, p. 269.

FN393 Ibid, p. 269.
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FM394 Ibid, p. 270.

PM395 Ibid, p. 272.

FN396 Ibid, p. 273.

Because the recording industry acknowledged that incertainties do exist concerning
the future and inflation, a proposal was presented which was intended to meet these
concerns. [FN397] Under it, no change at present would take place with the current
rate, but subsequent adjustments would occur in 1982 and 1985, [FN398] proportional
to the change in the average suggested list price of leading albums since 1980.
The average price would be computed on the basis of the prices appearing during the
year in Billboard, Record World, and Cashbox, and any disputes concerning the calcu-
lations would be resolved by a mutually acceptable public accountant. [FN399] In
the event suggested list prices are eliminated, other adjustments would be calcu-
lated. on the basis of changes in average wholesale prices. [FN400] The strength of
this proposal, in the recording industry's judgments, was that, while not changing
the current rate, it allowed for adjustments for inflation in the future. [FN401]
Also, adjustments would be linked, not to an external index, but to one that re-
flects the condition of the industry. [FN402] The flat rate would be retained.
[PN403] The system would be self-executing. [PN404] And no unlawful delegation of
the Tribunal's authority, in the judgment of the recording industry would occur.
[FN405] The recording industry considered that, as the year of the Tribunal's ini-
tial determination, the most appropriate base year was 1980. [PN406] The lag in ad-
justment between the years would be compensated by sales volume. [PN407]

FN397 Ibid, p. 274.

FM398 Ibid, p. 274.

PN399 Ibid, p. 275.

PN400 Ibid, p. 276.

FN401 Ibid, p. 276.

FN402 Ibid, p. 277.

FN403 Ibid, p. 281.

FN404 Ibid, p. 279.

PN405 Ibid, p. 284.

PN406 Ibid, p. 287.

FN407 Summary, p. 61.

Economic Submissions of the Parties

Introducti on
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During the course of the mechanical royalty proceedings certain financial evidence
was submitted by the parties. The evidence included six studies. The songwriters
through AGAC and NSAI presented a study from Rinfret Associates, Inc., an economic
consulting firm. The publishers presented studies by Robert Nathan Associates, an
economic consulting firm and Praeger & Fenton, a certified public accounting firm.
The RIAA representing the recording industry submitted a study of financial and op-
erating performance The Study was conducted by the Cambridge Research Institute, a
management and economic research *10475 firm for the RIAA. The RIAA also submitted a
study of Average Retail Prices of L.P;'s Tapes, and Singles, and a study of Album
Content and Tune Length.

Songwri ters (AGAC and NSAI)

Rinfret Study

The Study by Rinfret Associates, Inc. (Rinfret Study) recommended an immediate up-
ward adjustment of the statutory rate to at least eight percent of the suggested re-
tail list price of phonorecords, [FN408] The study rejected expressing the mechan-
ical royalty as a flat cent rate, concluding that such rate is and would be unable
to maintain its purchasing power under inflationary pressure, [FN409]

FN408 Rinfret Study, vol. 1, pp. 37-38,

FN409 Ibid, vol. 1, p. 35.

The Rinfret Study was based on economic data relating to inflation from 1909 to the
present and on a survey of income data provided for the period 1974-1979 by 1017
songwriters in response to a questionnaire distributed to AGAC and NSAI members.
Rinfret Associates conducted the survey in accordance with the Tribunal's Rules of
Procedure. The underlying questionnaire responses were subsequently made available
to counsel and the Tribunal for review. The questionnaire sought information with
respect to the following categories: creative production of works; publishing his-
tory; recording history; recording sales success; songwriting income
flow; songwriter publishing ownership interest; songwriter mechanical royalty
share; sources of music related and other income; inflation protection; insurance
benefits; and retirement provisions. [FN410]

FN410 Rinfret Study, vol. 1, pp. 4-5.

According to the study, in 1979 about 73 percent of the respondents received
$ 11,500 or less from music related sources of income, while 47.5 percent of respond-
ents received up to $ 11,500 total income from music and non-music related sources.
[FN411] Only 20 percent of the respondents claim to be able to support themselves
as full-time songwriters, and 59 percent describe their income from songwriting as
"completely unpredictable." [FN412]

FN411 Ibid, vol. 1, pp. 11-13.

FN412 Ibid, vol. 1, pp. 6, 10, 15.
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During the course of the mechanical royalty proceedings certain financial evidence
was submitted by the parties. The evidence included six studies. The songwriters
through AGAC and NSAI presented a study from Rinfret Associates, Inc., an economic
consulting firm. The publishers presented studies by Robert Nathan Associates, an
economic consulting firm and Praeger & Fenton, a certified public accounting firm.
The RIAA representing the recording industry submitted a study of financial and op-
erating performance The Study was conducted by the Cambridge Research Institute, a
management and economic research *10475 firm for the RIAA. The RIAA also submitted a
study of Average Retail Prices of L.P;'s Tapes, and Singles, and a study of Album
Content and Tune Length.

Songwri ters (AGAC and NSAI)

Rinfret Study

The Study by Rinfret Associates, Inc. (Rinfret Study) recommended an immediate up-
ward adjustment of the statutory rate to at least eight percent of the suggested re-
tail list price of phonorecords, [FN408] The study rejected expressing the mechan-
ical royalty as a flat cent rate, concluding that such rate is and would be unable
to maintain its purchasing power under inflationary pressure, [FN409]

FN408 Rinfret Study, vol. 1, pp. 37-38,

FN409 Ibid, vol. 1, p. 35.

The Rinfret Study was based on economic data relating to inflation from 1909 to the
present and on a survey of income data provided for the period 1974-1979 by 1017
songwriters in response to a questionnaire distributed to AGAC and NSAI members.
Rinfret Associates conducted the survey in accordance with the Tribunal's Rules of
Procedure. The underlying questionnaire responses were subsequently made available
to counsel and the Tribunal for review. The questionnaire sought information with
respect to the following categories: creative production of works; publishing his-
tory; recording history; recording sales success; songwriting income
flow; songwriter publishing ownership interest; songwriter mechanical royalty
share; sources of music related and other income; inflation protection; insurance
benefits; and retirement provisions. [FN410]

FN410 Rinfret Study, vol. 1, pp. 4-5.

According to the study, in 1979 about 73 percent of the respondents received
$ 11,500 or less from music related sources of income, while 47.5 percent of respond-
ents received up to $ 11,500 total income from music and non-music related sources.
[FN411] Only 20 percent of the respondents claim to be able to support themselves
as full-time songwriters, and 59 percent describe their income from songwriting as
"completely unpredictable." [FN412]

FN411 Ibid, vol. 1, pp. 11-13.

FN412 Ibid, vol. 1, pp. 6, 10, 15.
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The Rinfret Study reports that the historical split of mechanical royalties among

copyright owners has increased in favor of the songwriter's share. About 21 percent
of respondents have complete ownership rights to the royalties generated by their
copyrights; another 16 percent of respondents have more than a 50 percent interest.
[FN413]

FM413 Ibid, vol. 1, p. 10.

The Rinfret Study shows that in real purchasing terms, the two cent statutory rate
in 1909 had the equivalence of 14.5 cents of purchasing power in 1978 dollars based
on the Consumer's Price Index. [FN414] The study also indicated that the 2 [FM34]

cent interim rate has also seriously eroded under inflationary pressure. In the
period January 1978 (the effective date of the interim increase) to February 1980,
the Consumer Price Index increased more than 20 percent; record and tape prices in-
creased more than 10 percent; and the purchasing power of the price-fixed mechanic-
al royalty decreased 18 percent. [FN415]

FN414 Ibid, vol. 1, p. 27.

FN415 Ibid, vol. 1, p. 35.

The Rinfret Study contains data which show that while record companies are able to
raise prices during periods of inflation, songwriters receive an ever-decreasing
rate of return for their creative efforts. [FM416]

FM416 Rinfret Study, vol. 1, pp. 22-34.

The study recognizes that indexing a flat cent rate to changes in the cost of liv-
ing would maintain some of the purchasing power of the intended adjustment. However,
it regards the use of an index as less equitable than expressing the rate payable as
a percentage of price. Under a cost-of-living adjustment, increases in the rate
will always lag behind actual increases in inflation, thus perpetuating a built-in
inequity. [FN417]

FN417 Ibid, vol. 1, p. 38.

The Rinfret Study concluded that data currently available strongly support an up-
ward adjustment of the statutory rate and that the statutory royalty should be ex-
pressed as a percentage of the suggested retail list price of phonorecords in order
to ensure a reasonable rate of return under existing economic conditions. The
Study concluded that despite the availability of multiple sources of income, both
music and non-music related, songwriting is a high risk occupation, deriving very
low economic rewards, with few fringe benefits, and few protections against econom-
ic, financial and social adversity. [FM418] The Rinfret Study further concludes
that a flat cent royalty is completely incapable of resisting inflationary pressure.
[FN419]

FN418 Ibid, vol. 1, pp. 1, 35.

FN419 Ibid, vol. 1, p. 1.
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Publishers (NMPA)

Praeger & Fenton Study

The Tribunal requested NMPA and music publishers to assemble and present data for
the years 1977, 1978, and 1979 in the following areas: (a) Domestic and foreign
revenues from mechanical royalties, performance fees, print license revenues, and
revenues for administrative service to controlled publishers; (b) Expenses for mech-
anical, performance and print license payments; selling and promotion; general and
administrative; and (c) Printing and miscellaneous income and total profit before
tax. The Tribunal further directed "that the survey sample be structured so as to
reflect the distinct roles of traditional and controlled publishers."

NMPA continues to maintain that the profitability of copyright owners is irrelevant
to a fair determination under the criteria governing this proceeding. NMPA com-
plied with the Tribunal's request for aggregate financial data and commissioned a
financial survey of NMPA's 204 members and of 73 non-member music publishers con-
sidered to be associated with singer-songwriters for a total of 277.

The Survey of music publishers was conducted on behalf of NMPA by Praeger and
Fenton, a certified public accounting firm. On October 1, 1980, NMPA submitted Ag-
gregate Data Concerning the Financial Condition of Music Publishers to the
Tribunal. Such data were based on the responses of 116 music publishers, 96 of
which provided financial information. Accounting methods and reporting periods
differed from response to response. The conclusion of the survey was that annual
aggregate pre-tax income of traditional music publishers, based on revenues, ranged
from 5'o to 8.5:. Uncontroverted testimony demonstrated that even the modest return
on revenues enjoyed by U.S. music publishers would be substantially lower if for-
eign-earned mechanicals were paid at the American rate. Based on the financial
data submitted and allowing for market share and rate differentials, foreign royal-
ties account for approximately 16 percent of U.S. publisher total revenues, 60 per-
cent of which is paid out to songwriters. Foreign mechanical royalties would ac-
count for only seven percent of U.S. music publisher revenues if they were paid at
the 2 [FN34] cent U.S. rate. [FN420]

FN420 Tr. 10/9/80, Strauss, pp. 74-75.

Analysis of the data submitted also shows that in 1979, U.S. music publishers would
have earned not 8.5 but five percent return on revenues if foreign mechanicals has
been paid at the American rate; in 1978, the seven percent return on revenues
+10476 would have been reduced to 3.5 percent; and, in 1977, the 5.17 percent re-
turn on revenues would have been reduced to less than two percent. [FN421]

FN421 Tr. 10/9/80, Strauss, p. 76.

Robert R. Nathan Associates, Inc. Study (Nathan)

Robert R. Nathan Associates, Inc. (Nathan) submitted analysis and data for the
period 1909 to date on behalf of NMPA in accordance with the Tribunal's Rules of
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Procedure. [PN422]

FM422 Nathan Study, pp. 1, 6.

The Nathan Study concluded that the statutory rate, historically equivalent to an
effective rate of six percent of the suggested retail list price of phonorecords,
has deteriorated to a level of little more than three percent of list price. The

study further concludes that the compulsory license system no longer accommodates
the proper function of the free market and denies copyright owners their right to
negotiate royalties at a rate which fairly reflects the market value of their music-
al compositions. [FM423]

FN423 Nathan Study, p. 13.

The Nathan Study indicates that during the period 1963-1974, record company gross
revenues increased substantially, while the mechanical royalt'y rate declined as a
percentage of record sales. [FN4241 The data presented illustrates that from 1963
to 1974, sales of recorded music increased from $ 361 million to $1,172 million.
[PN425] Those data further show that in the period from 1964 through 1974, aggreg-
ate royalties actually paid to copyright owners declined from an average of about
11.2 percent of record sales at wholesale to about 7.2 percent. [FN426]

FM424 Ibid, p. 14 .

FM425 Ibid, p. 14.

PN426 Ibid, p. 14.

The study indicates that in the period from 1964 through 1974, royalties paid by
record companies to recording artists far outpaced mechanical royalties, rising to
an average of 16.8 percent of record sales at wholesale. [FN427]

FM427 Ibid, p. 14.

The study shows that between 1973 and 1979, the record industry experiences phenom-
enal sales growth, with record sales almost doubling, from $2 billion to nearly $4

billion at retail list price. [PM428] It attributes such growth to two factors: an
increase in unit sales (which may result in higher aggregate mechanical royalties
and an increase in the suggested retail list price of records (which does not) .

Unit sales of albums rose by 22 percent in the 1973-78 period, while the average
suggested retail list price of albums and tapes rose 54 percent, and that of
singles, 65 percent. [FM429] Further, accompanying the increase in record prices
was a continued decline in the number of songs per album, from twelve in 1965 to ten
in 1979. [FN430]

FN428 Ibid, Table 1.

FN429 Nathan Study, p. 15.

FN430 Ibid, Table 2.

 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

4 6 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 FR 10466)

Page 34

Procedure. [FN422]

FN422 Nathan Study, pp. 1, 6.

The Nathan Study concluded that the statutory rate, historically equivalent to an
effective rate of six percent of the suggested retail list price of phonorecords,
has deteriorated to a level of little more than three percent of list price. The

study further concludes that the compulsory license system no longer accommodates
the proper function of the free market and denies copyright owners their right to
negotiate royalties at a rate which fairly reflects the market value of their music-
al compositions. [FN423]

FN423 Nathan Study, p. 13.

The Nathan Study indicates that during the period 1963-1974, record company gross
revenues increased substantially, while the mechanical royalt'y rate declined as a
percentage of record sales. [FN424] The data presented illustrates that from 1963
to 1974, sales of recorded music increased from $ 361 million to $ 1,172 million.
[FN425] Those data further show that in the period from 1964 through 1974, aggreg-
ate royalties actually paid to copyright owners declined from an average of about
11.2 percent of record sales at wholesale to about 7.2 percent. [FN426]

FN424 Ibid, p. 14.

FN425 Ibid, p. 14.

FN426 Ibid, p. 14.

The study indicates that in the period from 1964 through 1974, royalties paid by
record companies to recording artists far outpaced mechanical royalties, rising to
an average of 16.8 percent of record sales at wholesale. [FN427]

FN427 Ibid, p. 14 .

The study shows that between 1973 and 1979, the record industry experiences phenom-
enal sales growth, with record sales almost doubling, from $ 2 billion to nearly g4
billion at retail list price. [FN428] It attributes such growth to two factors: an
increase in unit sales (which may result in higher aggregate mechanical royalties
and an increase in the suggested retail list price of records (which does not) .

Unit sales of albums rose by 22 percent in the 1973-78 period, while the average
suggested retail list price of albums and tapes rose 54 percent, and that of
singles, 65 percent. [FN429] Further, accompanying the increase in record prices
was a continued decline in the number of songs per album, from twelve in 1965 to ten
in 1979. [FN430]

FN428 Ibid, Table 1.

FN429 Nathan Study, p. 15.

FN430 Ibid, Table 2.

o 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



46 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 PR 10466)

Page 35

The Nathan Study indicated the impact of inflation by stating that the original
two-cent royalty of 1909 commands little more than one-tenth of its purchasing power
today. Further, the study states that the 2 [FN34] cent royalty presently in ef-
fect purchases today what the 2 cent royalty purchased in 1976. The study indic-
ates a steady reduction in the number of songs per album. The volume of songs sold.
increased on average only two percent per annum in the period 1974-1979- [FN4311

FN431 Ibid, Table 11.

The Nathan Study further shows that the market position of copyright owners has de-
teriorated relative to that of others in the economy, including music arrangers,
nonsymphony musicians, and industrial workers. [FN432] It shows that the market po-
sition of copyright owners has also deteriorated relative to that of performing
artists. Available data show that average artist royalties range between ten and
as high as twenty percent of list price. [FN433]

PN432 Ibid, Table 9.

FN433 Ibid, Table 10.

The Nathan Study does not regard increasing sales volume as an acceptable adjusting
factor for inflation. The study shows that the increase in record sales volume has
resulted in a mere two percent increase per annum in the volume of copyright songs
sold to the public. Further, that aggregate mechanical royalties paid have not
kept pace with record sales. [FN434]

FN434 Ibid, p. 44.

The Nathan Study shows that mechanical royalties are paid at a higher rate abroad
than in the United States. Moreover, in all countries (other than Canada and the
Soviet Union), the royalty payable is expressed as a percentage of price. [PN435]

FN435 Nathian Study, pp. 40-41.

The Nathan Study concluded that the statutory royalty should be expressed as six
percent of the suggested retail list price of phonorecords, to ensure that the roy-
alty payable maintains its purchasing power under inflationary pressure. [FN436] As

stated in the Nathan report the royalty rate at the inception of the Copyright law
was "at its ceiling rate of two cents per song thus came out to 24 cents per record
* * * or six percent of the suggested retail list price." [FN437]

FN436 Ibid, p. 45.

FN437 Ibid, p. 10.

The Nathan Study strongly disapproves expressing the royalty as a flat cent rate,
for such rate would quickly reduce to a mere fraction of its intended purchasing
power. [FN438]

FN438 Ibid, Table 12.
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The Nathan Study recognizes that indexing a flat cent rate to changes in the cost
of living would maintain some of the purchasing power of the intended adjustment,
but regards the use of an index as less equitable than a rate expressed as a per-
centage of price: Under a cost-of-living adjustment, increases in the rate payable
always lag behind actual changes in inflation, thus perpetuating a built-in in-
equity.

In contrast, it finds that a royalty expressed as a percentage of price ensures
that the compensation of songwriters and music publishers keeps pace not only with
the price of records but also with the gross revenues generated by record sales.
[FN439]

FN439 Nathan Study, pp. 48-49.

RIAA

Cambridge Research Institute Study (CRI)

CRI submitted data on behalf of RIAA covering the U.S. recording industry financial
and operating performance. The CRI Study complements data derived from CRI's prior
financial survey data of the recording industry which extends as far back as the
1950's. The current CRI Study updates the financial information for the period
from 1977 through 1979 and also obtains information on current industry operations.

CRI's sample included label companies, which release top albums in the fields of
pop, rock, jazz, folk, and classical. The sample included some major vertically
integrated manufacturers, as well as a few very small and very large companies. In
addition, the sample included representatives of some of the distribution patterns
that exist in the industry.

The questionnaire was distributed in the summer of 1979 to all 66 RIAA member com-
panies of which 14 recording companies responded. Not all companies supplied data
for all the years requested. [FN440]

FN440 CRI Study, p. 5.

The CRI "Estimated Financial Statistics for the U.S. Recording Industry (1974-
1979) " was based on the RIAA total industry sales figures which are generated by RI-
AA's Market Research Committee. The committee is composed of major recording com-
panies executives. CRI used the committee's figures as a foundation, to expand its
sample results to produce industry-wide aggregate financial figures.

*10477 The CRI Study produced an estimate of industry-wide profits which is more
heavily weighted with larger firms.

To assemble a financial picture of the U.S. recording industry, CRI used estimation
techniques to account for certain data that were not reported by individual respond-
ents. The sample generated by the CRI Study produced an estimate of industry-wide
profits.

o 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

46 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 FR 10466)

Page 36

The Nathan Study recognizes that indexing a flat cent rate to changes in the cost
of living would maintain some of the purchasing power of the intended adjustment,
but regards the use of an index as less equitable than a rate expressed as a per-
centage of price: Under a cost-of-living adjustment, increases in the rate payable
always lag behind actual changes in inflation, thus perpetuating a built-in in-
equity.

In contrast, it finds that a royalty expressed as a percentage of price ensures
that the compensation of songwriters and music publishers keeps pace not only with
the price of records but also with the gross revenues generated by record sales.
[FN439]

FN439 Nathan Study, pp. 48-49.

RIAA

Cambridge Research Institute Study (CRI)

CRI submitted data on behalf of RIAA covering the U.S. recording industry financial
and operating performance. The CRI Study complements data derived from CRI's prior
financial survey data of the recording industry which extends as far back as the
1950's. The current CRI Study updates the financial information for the period
from 1977 through 1979 and also obtains information on current industry operations.

CRI's sample included label companies, which release top albums in the fields of
pop, rock, jazz, folk, and classical. The sample included some major vertically
integrated manufacturers, as well as a few very small and very large companies. In
addition, the sample included representatives of some of the distribution patterns
that exist in the industry.

The questionnaire was distributed in the summer of 1979 to all 66 RIAA member com-
panies of which 14 recording companies responded. Not all companies supplied data
for all the years requested. [FN440]

FN440 CRI Study, p. 5.

The CRI "Estimated Financial Statistics for the U.S. Recording Industry (1974-
1979) " was based on the RIAA total industry sales figures which are generated by RI-
AA's Market Research Committee. The committee is composed of major recording com-
panies executives. CRI used the committee's figures as a foundation, to expand its
sample results to produce industry-wide aggregate financial figures.

*10477 The CRI Study produced an estimate of industry-wide profits which is more
heavily weighted with larger firms.

To assemble a financial picture of the U.S. recording industry, CRI used estimation
techniques to account for certain data that were not reported by individual respond-
ents. The sample generated by the CRI Study produced an estimate of industry-wide
profits.

o 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



46 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 FR 10466)

Page 37

The study shows that in terms of pre-tax profits (and losses), 1979 was the worst
year for the recording industry in recent history. The CRI Study included a con-
solidated industry-wide income statement which was shown in two formats--one as a
breakdown of each component in total dollars and the other format had the same com-

ponents and totals expressed as a percentage of net sales. These formats excluded
license income from U.S. masters licensed abroad. [FN441] Both statement formats
were subsequently connected because of tabulation error. [FN442]

FN441 CRI Study, Exhibits 1, 2, pp. 4-9.

FN442 Fitzpatrick letter, July 17, 1980.

The CRI Study contained data showing that for the years 1977-1979, the largest ex-
pense for the recording industry was production and manufacturing expenses (30.8%)
and the second largest was artist and recording expenses (29.9%). [FN443]

FN443 CRI Study, pp. 4-10.

CRI produced data on break-even points. It showed that more than 80% of most re-
cordings fail to break even. CRI data on the profitability of artists'oyalty ac-
counts, showed that approximately 80% of the artists had unprofitable royalty ac-
counts.

The CRI Financial and Operations Survey also included information on pricing of re-
coxds; profile of recording sales; sales returns; and, personnel, artist, and
singer/songwriters.

In addition to the Financial and Operations Survey, CRI conducted a survey of mech-
anical royalties on all tunes xeleased by two respondent companies in 1978. The
survey shows that the mechanical royalty rates are set at the statutory amount or a
standard variation thereof for recoxd club and budget/economy tunes.

Average Retail Prices Study

RIAA also submitted data reporting average retail selling prices of LP's, tapes,
singles by type of distribution outlet for the period 1974-1979.

The retail price data in this study are based on information from a nationwide Con-
sumer Panel maintained by an independent testing institute for CBS Records.

The Consumer Panel consists of approximately 7,150 individuals, representing a
sample of the record and tape buying public in the United States. Record and tape
purchases of Panel members are monitored on a daily basis and the results are pro-
jected to national levels.

Each year, the reports of the Panel members are consolidated to produce average re-
tail prices for that year by configuration and type of outlet. [FN444] The Study
shows that the suggested retail list price and also the actual selling price of
LP's, tapes and singles has increased over the last six years. It showed that dur-
ing the period 1974-1979, the average actual selling price of LP's increased from
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The study shows that in terms of pre-tax profits (and losses), 1979 was the worst
year for the recording industry in recent history. The CRI Study included a con-
solidated industry-wide income statement which was shown in two formats--one as a
breakdown of each component in total dollars and the other format had the same com-

ponents and totals expressed as a percentage of net sales. These formats excluded
license income from U.S. masters licensed abroad. [FN441] Both statement formats
were subsequently connected because of tabulation error. [FN442]

FN441 CRI Study, Exhibits 1, 2, pp. 4-9.

FN442 Fitzpatrick letter, July 17, 1980.

The CRI Study contained data showing that for the years 1977-1979, the largest ex-
pense for the recording industry was produation and manufacturing expenses (30.8-:)
and the second largest was artist and recording expenses (29.9%). [FN443]

FN443 CRI Study, pp. 4-10.

CRI produaed data on break-even points. It showed that more than 80'-. of most re-
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The Consumer Panel consists of approximately 7,150 individuals, representing a
sample of the record and tape buying public in the United States. Record and tape
purchases of Panel members are monitored on a daily basis and the results are pro-
jected to national levels.

Each year, the reports of the Panel members are consolidated to produce average re-
tail prices for that year by configuration and type of outlet. [FN444] The Study
shows that the suggested retail list price and also the actual selling price of
LP's, tapes and singles has increased over the last six years. It showed that dur-
ing the period 1974-1979, the average actual selling price of LP's increased from
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$4.05 to $5.79.

FN444 Ibid, Exhibits 1, 2, 3.

Album Content and Tune Length Study

RIAA submitted a Study of the top 150 albums listed in Billboard magazine's best-
seller charts in order to obtain information about the composition and tune lengths
of record albums. [FN445] For purposes of the Study, RIAA selected at random the
Billboard charts in the issues dated March 31, 1979 and January 19, 1980. [FN446]
The Study shows that the average number of songs per disk has continued to decline,
from twelve tunes in 1965 to ten tunes in 1973, to nine tunes in 1979 [FN447] and
that the majority of mechanical royalties on these 150 albums were paid at the stat-
utory rate. [FN448]

FN445 Study, Appendix C.

FN446 Ibid, Appendix A, B.

FN447 Album Content and Tune Length Study, p. 3, line item 5.

FN448 Study, p. 5.

The Study further shows that increased record sales volume has not compensated
copyright owners for the increased length of their songs. Most recorded songs
(77:) have an average playing time of less than five minutes. [FN449]

FN449 Ibid, p. 4, line item 12.

Legal Issues

Petition of the Music Arrangers

The American Society of Music Arrangers submitted to the Tribunal a petition on
January 31, 1980 requesting a hearing on a proposal to require record companies to
provide compensation to arrangers "in the form of a royalty to the arranger for
every record sold, subject to the usual industry allowances for returns, promotion,
etc." [FN450] The Tribunal invited the parties to this proceeding to comment on this
petition. Comments were submitted by AGAC, NMPA, and RIAA. [FN451] Each of these
comments asserted that consideration of the petition would be beyond the jurisdic-
tion of the Tribunal. After considering these comments and reply comments of ASMA,

[FN452] the Tribunal rejected the petition. [FN453] The Tribunal stated:

FN450 Letter of Eddy L. Manson, President, American Society of Music Arrangers,
Jan. 31, 1980.

FN451 Letter of Alvin Deutsch, counsel for AGAC, Feb. 26, 1980; letter of Morris
B. Abram, counsel for NMPA, Feb. 29, 1980; memorandum of RIAA, March 3, 1980.

FN452 Reply Memorandum of American Society of Music Arrangers In Opposition To
Memoranda Filed By the Recording Industry Association of America, the National Music
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Publisher's Association, and the American Guild of Authors and Composers, March 26,
1980.

FN453 Letter of Chairman Mary Lou Burg to Harris E. Tulchin, counsel, ASMA, April
7, 1980.

The Tribunal interprets 17 USC 115 as providing that the compulsory license royalty
is to be paid only to the copyright owner of the original musical composition.
Congress did not grant the Tribunal the statutory authority to create a new compuls-
ory license. Rather the Congress, 17 USC 801(b)(1), expressly limited the Tribunal
to the adjustment of reasonable copyright royalty rates as provided in Section 115.

The Mechanical Royalty Percentage Formulas Issue

The Tribunal on March 25, 1980 heard oral argument by the parties on a motion of
RIAA requesting the Tribunal to issue an order declaring that any adjustment of the
mechanical royalty rate to provide for the fixing of the royalty rate as a percent-
age of the price of the phonorecord would be beyond the jurisdiction of the
Tribunal. We issued an order on March 27, 1980 stating in part:

The Tribunal has not found the arguments in support of the motion to be persuasive
and the motion is therefore denied. The Tribunal will receive and consider evid-
ence on proposed "mechanical royalty" percentage formulas.

The Tribunal has not in this proceeding adopted a royalty rate fixed as a percent-
age of the price of the phonorecord, therefore, it is unnecessary for the Tribunal
now to further discuss this issue. We observe that our determination to retain a
flat rate indexed to increases in record prices is not subject to RIAA's jurisdic-
tional obj.ections, and indeed, was urged upon us by RIAA.

The Issue of Burden of Proof

Our jurisdiction to provide for an adjustment of the mechanical royalty rate is de-
rived from the same statutory authorization as our jurisdiction to adjust the roy-
alty rate paid by operators of coin-operated phonorecord players (jukeboxes) .

[FN454] We have analyzed the *10478 issue of burden of proof in the opinion accom-
panying our final determination in the jukebox proceeding. [FN455]

FN454 17 USC 801 (b) .

FN455 46 FR 887, Zan. 5, 1981.

17 USC 804(a)(1) mandated the institution of this proceeding. No party to this
proceeding was required to sustain any general or specific burden of proof. Since
it was obviously not possible for the Tribunal to hear simultaneous presentations of
the direct cases of the parties, the Tribunal determined an order of presentation.
In doing so, the Tribunal rejected any suggestion that the order of presentation im-
plied any relationship to a burden of proof.

Likewise, the statutory language and the legislative history of the copyright revi-
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Tribunal. We issued an order on March 27, 1980 stating in part:

The Tribunal has not found the arguments in support of the motion to be persuasive
and the motion is therefore denied. The Tribunal will receive and consider evid-
ence on proposed "mechanical royalty" percentage formulas.

The Tribunal has not in this proceeding adopted a royalty rate fixed as a percent-
age of the price of the phonorecord, therefore, it is unnecessary for the Tribunal
now to further discuss this issue. We observe that our determination to retain a
flat rate indexed to increases in record prices is not subject to RIAA's jurisdic-
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Our jurisdiction to provide for an adjustment of the mechanical royalty rate is de-
rived from the same statutory authorization as our jurisdiction to adjust the roy-
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FN455 46 FR 887, Jan. 5, 1981.

17 USC 804 a 1 mandated the institution of this proceeding. No party to this
proceeding was required to sustain any general or specific burden of proof. Since
it was obviously not possible for the Tribunal to hear simultaneous presentations of
the direct cases of the parties, the Tribunal determined an order of presentation.
In doing so, the Tribunal rejected any suggestion that the order of presentation im-
plied any relationship to a burden of proof.

Likewise, the statutory language and the legislative history of the copyright revi-
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sion bill excludes any presumptions concerning the "reasonableness" of the existing
rate. Nor is the existing rate to be accorded precedential weight in the
Tribunal's proceedings. The task of the Tribunal in this proceeding was to determ-
ine a "reasonable" royalty rate on the basis of the record before us and calculated
"to achieve" the statutory objectives. Our findings and conclusions on these mat-
ters are set forth in considerable detail elsewhere in this document.

"Bargaining Room" Theory

It has been suggested during this proceeding that the Tribunal should adopt a roy-
alty rate at the high level of a range within which there would be marketplace bar-
gaining. RIAA has maintained that such action. by the Tribunal would be contrary to
law, as well as contrary to prevailing industry practice. [FN456]

FN456 RIAA Proposed Findings of Fact and Conclusions of Law, pp. 190-208.

The statute requires the Tribunal to establish a "reasonable" royalty rate calcu-
lated to achieve the statutory objectives. We adopt the view of RIAA that:

A rate that is deliberately fixed above the level that the market can bear--so that
a lower rate can be negotiated in the marketplace--cannot be 'reasonable'. Such a
rate would yield more than the 'fair return'o copyright owners mandated by the
statute. [FN457]

FN457 Ibid, p. 191.

In adjusting the mechanical rate, we excluded any consideration of the "bargaining
room" theory.

The AGAC Motion To Strike

AGAC on July 15, 1980 filed a motion moving the Tribunal to strike from the record
of this proceeding the economic study of the recording industry prepared by the Cam-

bridge Research Institute, the reply comments of April 21, 1980 prepared by the In-
stitute for RIAA, and the May 5, 1980 statement of David B. Kiser. AGAC sub-
sequently expanded the basis for the motion because of the lack of access to certain
Touche Ross market research information.

AGAC maintained that the refusal of RIAA to submit requested input data, including
individual questionnaire responses, "violates the rules of the Tribunal (37 CFR

301.51), denies other parties the ability to conduct such cross examination as is
necessary to disclose the facts fully and truthfully, and deprives the Tribunal of
the ability to determine the accuracy, reliability, and, truthfulness of the state-
ments made in the CRI documents." [FN458]

FN458 AGAC Notion To Strike, p. 2.

Section 301.51(h) of the Tribunal's Rules of Procedure states in part that:

If requested, tabulations of input data shall be made available to the Tribunal.
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AGAC maintained that the refusal of RIAA to submit requested input data, including
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AGAC has argued that it is impossible to establish whether statements contained in
the Cambridge documents are reliable or accurate simply by questioning the author of
the document. AGAC mentioned that it "is well settled that such studies should not
be admitted in administrative proceedings unless the underlying questionnaires are
made available." [FN459]

FN459 Ibid, p. 5.

The Tribunal on October 14, 1980 denied the motion of AGAC. [PN460] We were not
persuaded that the granting of the motion was required by the Administrative Proced-
ure Act, the case law, the Tribunal's Rules of Procedure or procedural fairness.
The inability or failure of RIAA to disclose "confidential" input information in our
view goes to the weight we should accord their evidence, not to its admissibility.
This is particularly relevant to our proceedings since the Congress has not accorded
the Tribunal subpoena power.

FN460 Tr. Oct. 14, 1980, pp. 270-271.

Determination of Royalty Rate

Preliminary Statement

The Tribunal held 46 days of hearings on the adjustment of the mechanical royalty
rate. On the basis of the record in this proceeding, the Tribunal determined that
an adjustment was appropriate.

Congressional Purpose

When Congress enacted the Copyright Revision Act of 1976 it specifically acknow-
ledged the unfairness of the existing mechanical royalty rate: "(Although) a com-
pulsory licensing system is still warranted as a condition for the rights of repro-
ducing and distributing phonorecords of copyrighted music * * * the present system
is unfair and unnecessarily burdensome on copyright owners, and * * * the statutory
rate is too low." [FN461]

FN461 H.R. Rem. No. 94-1476, 94th Cong., 2d Sess. 107 (1976)

Congress mandated that the Tribunal commence rate adjustment proceedings on January
1, 1980 and publish its determination of a reasonable rate hy year's end. [PN462]
Prom review of the legislative history of the Act we find that Congress delegated
plenary authority to this Tribunal to effect a reasonable rate payable under a com-
pulsory license, and calculated to achieve the statutory objectives.

FN462 17 U.S.C. % 804.

Congress increased the statutory rate to 2 3/4 cents per musical work made and dis-
tributed, or 1/2 of one cent per minute of playing time, or fraction thereof, ef-
fective January 1, 1978.

We find that the legislative history of the Act is clear that Congress did not find
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that the existing rate was fair as of 1976 or any other date. We further find that
Congress did not intend the rate to be a precedent for the Tribunal nor to bind the
Tribunal in any way.

The 1975 Senate Judiciary Committee Report on the copyright law revision stated:

The Committee does not intend that the rates in this legislation shall be regarded
as precedents in future proceedings of the Tribunal. [FM463]

FM463 S. Rep. No. 94-473, 94th Cong., 1st Sess. p. 155 (1975)

The House took the opposite view. The last sentence of section 801(b)(1) of the
House amendment of the bill stated that the Tribunal's determinations adjusting
mechanical royalty rates "shall be based upon relevant factors occurring subsequent
to the date of the enactment of this Act." [FN464]

FM464 H.R. Rem. No. 94-1476. a. 41 (1976)

In conference, the House abandoned its position and the Senate view prevailed.
The language in section 801(b)(1) restricting the Tribunal's consideration to events
after 1976 was deleted, and the present criteria were inserted. The conference re-
port stated:

The House receded on its language appearing in the last sentence of section
801(b) (1), and the conference agreed to a substitute for the language. [FN465]

FM465 H.R. Conf. Rem. No. 94-1733. o. 82 (1976)

From our review of the legislative history of the Act we conclude that Congress re-
solved the split between the House and the Senate to favor the Senate view that the
rate of 2 3/4 cents was not a precedent for the Tribunal, +10479 and that the
Tribunal was not to limit its consideration to events after enactment of the Act. It
is our opinion and we therefore find, that the legislative history of the Act shows
that Congress delegated to the Tribunal sufficient authority to effect a de novo ad-
justment of the statutory rate, uninhibited by prior Congressional action, consist.-
ent with Section 801 of the Act.

Statutory Obj ecti ves

Our review of the legislative history of the Act indicates that the statutory cri-
teria in section 801(b) originated with the suggestion of Professor Ernest Gellhorn
and the Register of Copyrights that more definite criteria than "reasonableness"
should be provided, in order to avoid a constitutional challenge to the Tribunal.
[FN466] Subsequently, the House Judiciary Committee included criteria in its re-
port. [FN467] The Conference Committee then included a revised version of the cri-
teria in section 801. [PN468]

FN466 2nd Supp. Rep. of the Register of Copyrights (draft), Ch. XV, pp. 29, 31

(1975); 1975 Hearings, Part 3, pp. 1914, 1921-25.
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FN467 H.R Res. 94-1476. o. 174 (1976) .

FN468 H.R. Conf. Reo. No. 94-1733. x&. 82 (1976)

We therefore conclude that Congress drafted the criteria in the broadest terms that
it could, consistent with .its intent to prevent a challenge to the constitutionality
of the Tribunal.

We also conclude, consistent with its Congressional mandate, that this Tribunal's
adjustment must set a "reasonable" mechanical royalty rate designed to achieve four
objectives, set forth in Section 801 of the Act:

(A) To maximize the availability of creative works to the public;

(B) To afford the copyright owner a fair return for his creative work and the copy-
right user a fair income under existing economic conditions;

(C) To reflect the relative roles of the copyright owner and the copyright user in
the product made available to the public with respect to relative creative contribu-
tion, technological contribution, capital investment, cost, risk, and contribution
to the opening of new markets for creative expression and media for their communica-
tion;

(D) To minimize any disruptive impact on the structure of the industries involved
and on generally prevailing industry practices. [FN469]

FN469 17 U.S.C. %801 (b) (1) (A) -~D

Based on our review of the entire record in this proceeding and the legislative
history of the Act, we have determined that a reasonable adjustment of the statutory
rate must look to the application and operation of the regulatory system of which it
is an integral part. We conclude from the record in this proceeding and the legis-
lative history of the Act, that the regulatory system was designed to remedy a per-
ceived market deficiency, namely, attempts at monopolization by copyright users.
[FN470] We therefore find that the application of Section 115 is limited by the
market deficiency which justifies its existence.

FN470 Knight Report, June 30, 1969, pp. 5-8.

It is our opinion that the term reasonable in the statute is of dominating import-
ance in reaching a final determination in this proceeding. Further we find by the
express terms of Section 115 of the Act, that the compulsory license system is ap-
plicable only in the absence of a negotiated license. [FN471]

FN471 17 U.S.C. 8 115 (b) (2) .

We conclude that the Tribunal's authority to adjust the statutory rate payable un-
der the compulsory license system is only limited by the fact that Section 115 of
the Act operates on an individual and not an industry-wide basis. The legislative
history of the Act makes it clear that Section 115 of the Act contemplates the com-
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FN467 H R. Re . 94-1476 . 174 1976

FN468 H.R. Conf. Re . No. 94-1733 . 82 1976

We therefore conclude that Congress drafted the criteria in the broadest terms that
it could, consistent with its intent to prevent a challenge to the constitutionality
of the Tribunal.

We also conclude, consistent with its Congressional mandate, that this Tribunal's
adjustment must set a "reasonable" mechanical royalty rate designed to achieve four
objectives, set forth in Section 801 of the Act:

(A) To maximize the availability of creative works to the public;

(B) To afford the copyright owner a fair return for his creative work and the copy-
right user a fair income under existing economic conditions;

(C) To reflect the relative roles of the copyright owner and the copyright user in
the product made available to the public with respect to relative creative contribu-
tion, technological contribution, capital investment, cost, risk, and contribution
to the opening of new markets for creative expression and media for their communica-
tion;

(D) To minimize any disruptive impact on the structure of the industries involved
and on generally prevailing industry practices. [FN469]

FN469 17 U.S.C. 801 b 1 A -~D

Based on our review of the entire record in this proceeding and the legislative
history of the Act, we have determined that a reasonable adjustment of the statutory
rate must look to the application and operation of the regulatory system of which it
is an integral part. We conclude from the record in this proceeding and the legis-
lative history of the Act, that the regulatory system was designed to remedy a per-
ceived market deficiency, namely, attempts at monopolization by copyright users.
[FN470] We therefore find that the application of Section 115 is limited by the
market deficiency which justifies its existence.

FN470 Knight Report, June 30, 1969, pp. 5-8.

It is our opinion that the term reasonable in the statute is of dominating import-
ance in reaching a final determination in this proceeding. Further we find by the
express terms of Section 115 of the Act, that the compulsory license system is ap-
plicable only in the absence of a negotiated license. [FN471]

FN471 17 U.S.C. 115 b 2

We conclude that the Tribunal's authority to adjust the statutory rate payable un-
der the compulsory license system is only limited by the fact that Section 115 of
the Act operates on an individual and not an industry-wide basis. The legislative
history of the Act makes it clear that Section 115 of the Act contemplates the com-
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pulsory use of an individual song, by an individual record manufacturer, after vol-
untary negotiation with an individual copyright owner has failed. Further that in
exchange for that compulsory use, the Act contemplates a per-unit rate of compensa-
tion payable to the copyright owner on an individual basis by a copyright user.

Based on the entire record of this proceeding and the legislative history of the
Act, we are of the opinion that the market then determines the total amount of roy-
alties paid to each copyright owner for all uses. We thus conclude that under Sec-
tion 115, the statutory royalty is designed to provide a reasonable rate of return
on an individual per-use basis.

Further, consistent with the anti-monopoly purpose of the compulsory license sys-
tem, a reasonable adjustment of the statutory rate should work to ensure the full
play of market forces, while affording individual copyright owners a reasonable rate
of return for their creative works.

To Maximize the Availability of Works

Section 801 b 1 A of the Act mandates that the statutory rate payable under the
compulsory license system be calculated "to maximize the availability of creatives
works to the public."

Under Section 115 of the Act, incorporated by reference in Section 801, the term
"creative work" applies to the copyrighted non-dramatic musical composition subject
to compulsory use. In our opinion the adjustment of the statutory rate payable un-
der Section 115 of the Act is intended to encourage the creation and dissemination
of musical compositions. This encouragement we find takes the form of an economic
incentive and the prospect of pecuniary reward--royalties payable at a reasonable
rate of return. The evidence shows that under the statutory objectives governing a
reasonable adjustment of the statutory rate, the Tribunal must afford songwriters a
financial and not merely a psychic reward for their creative effort.s. [FN472]

FN472 Tr. 7/31, p. 107.

RIAA argues that if the Tribunal were to grant a rate increase, recording companies
would have to take serious steps to deal with these new costs, like reducing the
number of releases, thereby reducing the quantity of creative works available to the
public. [FN473] They also argued that a rate increase might lead record companies
to issue releases only by artists with a proven record of "home-run" albums, thereby
reducing the variety of creative works available to the public. [FN474] The
Tribunal was not persuaded by these arguments.

FN473 RIAA Findings and Conclusions, p. 181.

FN474 Ibid, p. 182.

The evidence in this proceeding shows that 2 [FN34] cent statutory ceiling does not
maximize the availability of commercially viable musical compositions to the public.
[FN475] It further shows that the 2 [FN34] cent rate does not permit songwriters to

maximize their creative outputs. We find nothing in this record which would justi-
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Act, we are of the opinion that the market then determines the total amount of roy-
alties paid to each copyright owner for all uses. We thus conclude that under Sec-
tion 115, the statutory royalty is designed to provide a reasonable rate of return
on an individual per-use basis.

Further, consistent with the anti-monopoly purpose of the compulsory license sys-
tem, a reasonable adjustment of the statutory rate should work to ensure the full
play of market forces, while affording individual copyright owners a reasonable rate
of return for their creative works.

To Maximize the Availability of Works

Section 801 b 1 A of the Act mandates that the statutory rate payable under the
compulsory license system be calculated "to maximize the availability of creatives
works to the public."

Under Section 115 of the Act, incorporated by reference in Section 801, the term
"creative work" applies to the copyrighted non-dramatic musical composition subject
to compulsory use. In our opinion the adjustment of the statutory rate payable un-
der Section 115 of the Act is intended to encourage the creation and dissemination
of musical compositions. This encouragement we find takes the form of an economic
incentive and the prospect of pecuniary reward--royalties payable at a reasonable
rate of return. The evidence shows that under the statutory objectives governing a
reasonable adjustment of the statutory rate, the Tribunal must afford songwriters a
financial and not merely a psychic reward for their creative effort.s. [FN472]

FN472 Tr. 7/31, p. 107.

RIAA argues that if the Tribunal were to grant a rate increase, recording companies
would have to take serious steps to deal with these new costs, like reducing the
number of releases, thereby reducing the quantity of creative works available to the
public. [FN473] They also argued that a rate increase might lead record companies
to issue releases only by artists with a proven record of "home-run" albums, thereby
reducing the variety of creative works available to the public. [FN474] The
Tribunal was not persuaded by these arguments.

FN473 RIAA Findings and Conclusions, p. 181.

FN474 Ibid, p. 182.

The evidence in this proceeding shows that 2 [FN34] cent statutory ceiling does not
maximize the availability of commercially viable musical compositions to the public.
[FN475] It further shows that the 2 [FN34] cent rate does not permit songwriters to

maximize their creative outputs. We find nothing in this record which would justi-
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fy any reasonable concern that the rate we have adopted will deprive the public of
access to music.

FN475 Tr. 7/8, pp. 44-46.

Fair Return to the Copyright Owner and Fair Income for the Copyright User

Section 801 b 1 B of the Act mandates that the statutory rate payable under the
compulsory license system be calculated "to afford the copyright owner a fair return
for his creative work and the copyright user a fair income under existing economic

conditions."

We find that the copyright owner's right to receive a fair rate of return for the
compulsory use of his song derives from Congress'ecision to afford commercial pro-
tection to the author of a creative work. [FN476] The evidence shows that in most

instances, the rate of return afforded the copyright owner is determined on the free
market. It further shows that in the case of the composer of non-dramatic musical
composition, however, the rate of return from recordings is fixed under Section 115

of *10480 the Act. The statutory rate thus regulates the price of music.

FN476 17 U.S.C. 102.

The evidence shows that the copyright user's right to fair income under the com-

pulsory license system derives from Congress'ecision to permit entry into the mu-

sic market by a potential copyright user. [FN477] Accordingly, the statutory rate-
-triggered only after voluntary negotiations have failed--should work to permit any
record companies to enter the market at will. Thus, Section 115 of the Act fixes a
statutory rate as a royalty of reasonable resort. [FN478]

FN477 Tr. 6/18, p, 21.

FN478 Tr. 5/14, pp. 36-37.

In our view, taking the entire record of this proceeding into consideration, in-
cluding the available economic data and the relevant benchmarks of fairness, demon-

strates that the statutory royalty payable under the compulsory license system
should be adjusted upward to a rate of four cents, with an annual adjustment. The

evidence shows that the current rate does not afford songwriters and music publish-
ers, as copyright owners, a fair return for their creative work. [FN479] The evid-
ence also shows that adjustment of the mechanical royalty rate to four cents with
annual adjustment will permit entry into the music market by a potential copyright
user and will afford record companies the opportunity to earn a fair income. [FN480]

FN479 Nathan Study, pp. 45-50; Tr. 5/7, p. 108.

FN480 Nathan Study, pp. 7-23.

In our view the evidence did not demonstrate that a rate increase would prevent
entry by record companies into the music market or that such an adjustment would

fail to afford copyright users a fair income. We find the proponderance of the
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tection to the author of a creative work. [FN476] The evidence shows that in most
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market. It further shows that in the case of the composer of non-dramatic musical
composition, however, the rate of return from recordings is fixed under Section 115

of *10480 the Act. The statutory rate thus regulates the price of music.
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The evidence shows that the copyright user's right to fair income under the com-

pulsory license system derives from Congress'ecision to permit entry into the mu-

sic market by a potential copyright user. [FN477] Accordingly, the statutory rate-
-triggered only after voluntary negotiations have failed--should work to permit any
record companies to enter the market at will. Thus, Section 115 of the Act fixes a
statutory rate as a royalty of reasonable resort. [FN478]

FN477 Tr. 6/18, p, 21.

FN478 Tr. 5/14, pp. 36-37.

In our view, taking the entire record of this proceeding into consideration, in-
cluding the available economic data and the relevant benchmarks of fairness, demon-

strates that the statutory royalty payable under the compulsory license system
should be adjusted upward to a rate of four cents, with an annual adjustment. The

evidence shows that the current rate does not afford songwriters and music publish-
ers, as copyright owners, a fair return for their creative work. [FN479] The evid-
ence also shows that adjustment of the mechanical royalty rate to four cents with
annual adjustment will permit entry into the music market by a potential copyright
user and will afford record companies the opportunity to earn a fair income. [FN480]

FN479 Nathan Study, pp. 45-50; Tr. 5/7, p. 108.

FN480 Nathan Study, pp. 7-23.

In our view the evidence did not demonstrate that a rate increase would prevent
entry by record companies into the music market or that such an adjustment would

fail to afford copyright users a fair income. We find the proponderance of the
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evidence was to the contrary. The evidence presented in our opinion confirms that
the record industry flourished during the past decade. The evidence shows that
during the past decade, the record industry developed into a four billion dollar en-

terprise, and sustained a high level of profitability, in every year but 1979.

[FM481]

FM481 Ibid, p. 21.

It is our opinion, and we so find, that the evidence has failed to prove that a
four cent rate will impede the industry's future growth or fail to afford its mem-

bers an opportunity to earn a fair income.

Relative Roles of Owners and Users

The evidence shows that upward adjustment of the statutory rate to four cents with
annual adjustment will best reflect the relative roles of the copyright owner and
the copyright user in the product made available to the public.

The evidence shows that the songwriter is the provider of an essential input to the
phonorecord: The song itself. The music publisher collaborates with the song-
writer in the creative process. [FN482] Sometimes the music publisher's role in-
volves matching up a composer with a suitable lyricist, [FN483] and sometimes match-
ing up the singer and the song. [FN484] The evidence shows that when independent
producers are used, the role of the record company in the creative process is re-
duced. [FM485]

FM482 Tr. 5/8, p. 50.

FM483 Tr. 6/12, pp. 89-115, 139-152, 155-158.

FN484 Tr. 6/26, pp. 118-119; Tr. 5/8, p. 63.

FN485 Tz. 5/8, pp. 49-77.

The record reflects that the role of music publishers and record companies is some-

what different is dealing with singer-songwriters--recording artists who record
their own songs. We note that in that situation, sometimes it is the music pub-
lisher who finds and develops the singer-songwriter, [FN486] and sometimes it is the
record company. We find, however, that singer-songwriters are not subject to the
mechanical royalty rate for the compulsory license, and instead negotiate total
packages for their copyright performance package.

FN486 Ibid, pp. 32-33.

We detexmined from the evidence in this record, that on recordings which may be
subject to the compulsory license, (i.e. not including singer-songwriter's record-
ings of their own songs) the creative contributions are made sometimes by the song-
writer and. music publisher, the copyright owners, as well as by the independent pro-
ducer, and sometimes by the record company, the copyright user.
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It is our opinion, and we so find, that the evidence has failed to prove that a

four cent rate will impede the industry's future growth or fail to afford its mem-

bers an opportunity to earn a fair income.

Relative Roles of Owners and Users

The evidence shows that upward adjustment of the statutory rate to four cents with
annual adjustment will best reflect the relative roles of the copyright owner and
the copyright user in the product made available to the public.

The evidence shows that the songwriter is the provider of an essential input to the
phonorecord: The song itself. The music publisher collaborates with the song-
writer in the creative process. [FN482] Sometimes the music publisher's role in-
volves matching up a composer with a suitable lyricist, [FN483] and sometimes match-
ing up the singer and the song. [FN484] The evidence shows that when independent
producers are used, the role of the record company in the creative process is re-
duced. [FN485]

FN482 Tr. 5/8, p. 50.

FN483 Tr. 6/12, pp. 89-115, 139-152, 155-158.

FN484 Tr. 6/26, pp. 118-119; Tr. 5/8, p. 63.

FN485 Tr. 5/8, pp. 49-77.

The record reflects that the role of music publishers and record companies is some-

what different is dealing with singer-songwriters--recording artists who record
their own songs. We note that in that situation, sometimes it is the music pub-
lisher who finds and develops the singer-songwriter, [FN486] and sometimes it is the
record company. We find, however, that singer-songwriters are not subject to the
mechanical royalty rate for the compulsory license, and instead negotiate total
packages for their copyright performance package.

FN486 Ibid, pp. 32-33.

We determined from the evidence in this record, that on recordings which may be
subject to the compulsory license, (i.e. not including singer-songwriter's record-
ings of their own songs) the creative contributions are made sometimes by the song-
writer and music publisher, the copyright owners, as well as by the independent pro-
ducer, and sometimes by the record company, the copyright user.
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The evidence also shows that record companies also make a vital contribution to the
production of a sound recording. They are engaged frequently in finding and sign-
ing the right talent; deciding on the material; directing the recording ses-
sions; and in the development of artists'areers In addition record companies'ersonnel

are involved in packaging, graphics, marketing and promotion.

The evidence shows that record companies have substantial risks and cost. The

evidence also shows that they have often succeeded in minimizing their risks and
costs by transferring them to others. The evidence also shows that while the re-
cord company advances the money for recording costs, if the album achieves even mod-

erate success, these recording costs are paid back to the record company, by the re-
cording artist, before the artist receives any actual royalties. The evidence also
shows that once a recording artist has had one successful record, the record company
has limited risk on subseguent records, because record company contracts with re-
cording artist typically provide for cross-collateralization of recording artist
royalties between different records. [FN487] The evidence shows that record compan-

ies can cross-collateralize mechanical royalties with recording artist royalties-
-and charge recording costs against both types of royalties.

FN487 CBS Artist Contract, A-D, Tr. 7/22, p. 6.

The evidence shows that at the manufacturing and distribution levels, record com-

panies can minimize their risks through distribution systems which allow them to
manufacture a very small number of records of a new release, before receiving indic-
ation of whether the release will have commercial success. [FN488]

FN488 Tr. 7/1, pp. 72-73.

It is our opinion and we so find that although the amount of money advanced by re-
cord companies as part of the recording process is significant, record companies
have often succeeded in transferring the risk and cost of record production.

The evidence shows that new markets for creative expression and media for their
communication may be opened through technological innovation, and through develop-
ment of new types of music.

The evidence in the record shows that the development of different types of music
is related to the geograpahic distribution of songwriters and music publishers, who

are dispersed across the United States--unlike record companies which tend to con-
centrate in Los Angeles and New York City. A witness testified:

NMPA COUNSEL: So it', in fact, important to have independent music publishers
located across the nation; isn't that right

THE WITNESS: Oh, I think so and they are, thank goodness. I think that we see
music now coming from all over America. You('ve) got * * * publishers in various
sections of the country. (You'e) got the music industry located in Miami. It's in
Memphis. It's in Muscle Shoals, Alabama. It's in Birmingham, Alabama. It's in
New Orleans, Louisiana. I'm talking South because I'm for the South. But I know
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FN488 Tr. 7/1, pp. 72-73.

It is our opinion and we so find that although the amount of money advanced by re-
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have often succeeded in transferring the risk and cost of record production.
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ment of new types of music.

The evidence in the record shows that the development of different types of music
is related to the geograpahic distribution of songwriters and music publishers, who

are dispersed across the United States--unlike record companies which tend to con-
centrate in Los Angeles and New York City. A witness testified:

NMPA COUNSEL: So it', in fact, important to have independent music publishers
located across the nation; isn't that right

THE WITNESS: Oh, I think so and they are, thank goodness. I think that we see
music now coming from all over America. You('ve) got * * * publishers in various
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it's in San Francisco, California; it's in philadelphia, Pennsylvania. It's all
over this country. [FN489]

FN489 Tr. 6/2, pp. 114-115.

The record reflects that the copyright owners rarely make any significant contribu-
tions in the way of technological innovation.

The record also reflects that record companies make contributions to the +10481

opening of new markets through record clubs, mail order sales and television advert-
ising campaigns. The record also reflects that the record companies make unique
and distinctive contribution concerning technology, cost, risk and creativity.

We determined, however, that upward adjustment of the mechanical royalty rate to
four cents, would best reflect, based on, the evidence in the entire record, the rel-
ative contribution of copyright owners and copyright users, with respect to each of
the criteria set forth in the Act: "creative contribution, technological contribu-
tion, capital investment, cost, risk, and contribution to the opening of new markets
for creative expression and media for their communication."

Disruption of the Industries

We determined that upward adjustments of the statutory rate payable under Section
115 of the Act to four cents with annual adjustment, will not have any disruptive
impact on the structure of the industries involved or on generally prevailing in-
dustry practices.

We reject the contention that any immediate increase in the mechanical royalty pay-
able to copyright owners, would be disruptive on the record industry. The record
in this proceeding clearly shows that an increase in the compulsory license is ne-
cessary to afford copyright owners a fair return, We reject the argument that it
would be difficult to pay that rate. [FN490] We find the record void of any probat-
ive evidence to support that argument. On the basis of the record in this proceed-
ing, we find that the record industry has been able to absorb other cost increases
without any disruptive impact on the structure of the industries involved or on gen-
erally prevailing industry practices.

FN490 RIAA Summary of Proposed Findings of Fact and Conclusions, p. 28.

The record reflects that the record industry's ability to absorb other cost in-
creases is demonstrated by comparison of record company costs in 1965 with record
company costs in 1980. In 1965, evidence was submitted to Congress which stated
that on a record listed at $3.98, the record companies'otal cost was $1.26, of
which 24 cents was attributable to the mechanical royalty rate (two cents x 12

songs) . [FN491] In 1980, evidence was submitted to this Tribunal that on a record
listed at $ 7.98, the record companies'otal cost was $2.79, of which 27.5 cents was
attributable to the mechanical royalty rate (2 [FN34] cents x 10 songs) .

[FN492] Thus, between 1965 and 1980, all other record company costs went up from

$ 1.02 to $2.51--an increase of 146 percent. At the same time, the mechanical royalty
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able to copyright owners, would be disruptive on the record industry. The record
in this proceeding clearly shows that an increase in the compulsory license is ne-
cessary to afford copyright owners a fair return, We reject the argument that it
would be difficult to pay that rate. [FN490] We find the record void of any probat-
ive evidence to support that argument. On the basis of the record in this proceed-
ing, we find that the record industry has been able to absorb other cost increases
without any disruptive impact on the structure of the industries involved or on gen-
erally prevailing industry practices.
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The record reflects that the record industry's ability to absorb other cost in-
creases is demonstrated by comparison of record company costs in 1965 with record
company costs in 1980. In 1965, evidence was submitted to Congress which stated
that on a record listed at $3.98, the record companies'otal cost was $1.26, of
which 24 cents was attributable to the mechanical royalty rate (two cents x 12

songs) . [FN491] In 1980, evidence was submitted to this Tribunal that on a record
listed at $ 7.98, the record companies'otal cost was $2.79, of which 27.5 cents was
attributable to the mechanical royalty rate (2 [FN34] cents x 10 songs) .

[FN492] Thus, between 1965 and 1980, all other record company costs went up from

$ 1.02 to $2.51--an increase of 146 percent. At the same time, the mechanical royalty
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payments went up from 24 cents to 27.5 cents, an increase of 14.5 percent. The

evidence shows that the rate of increase of all other record company costs during
this fifteen-year period is ten times as great as the increase in the mechanical
royalty rate. [FN493]

FN491 1965 CRI Report.

FN492 MPA Exh. 54; RIAA Exh. BB.

FN493 MPA Findings and Conclusions, pp. 167-168.

We determined that an increase in the mechanical royalty rate to four cents would
produce a 40 cent royalty on a record listed at $ 7.98. That would raise the mech-

anical royalty cost from 24 cents in 1965 to 40 cents in 1981--a 67 percent increase
over fifteen years, during which time all other costs will have risen 147 percent.
We note that if the record industry chose to absorb this 12.5 cent increase in mech-

anical royalties by reducing its profit margin from $ 1.20 to 107.5 cents, the record
company profit margin would still be 144 percent higher today than in 1965. This
is 77 percent higher than the increase in mechanical royalties which would result
from adjusting the rate to four cents.

We determined that the amount of the mechanical royalty increase to be absorbed or
passed on by the record companies would not be disruptive of the industry. The
evidence clearly shows that it would be substantially less than other cost increases
which the record industry has been able to absorb, or pass on.

Erosion of the Statutory Rate

The evidence in this proceeding shows that the statutory rate has been seriously
eroded by inflation, and does not afford copyright owners a reasonable return for
their creative efforts. The evidence reflects that despite the astounding growth
in market demand for music in the period 1974 to date, the return afforded copyright
owners, as a proportion of record sales, has steadily declined.

The evidence shows that during the period 1963-1974, record company gross revenues
increased substantially. [FN494] The evidence also shows that in the period 1963

through 1974, sales of recorded music increased from $ 361 million to $ 1, 172 million
or 202 percent. [FN495]

FN494 athan Study, p. 13

FN495 Ibid, p. 14.

The evidence also shows that in the period 1964 through 1974, aggregate royalties
actually paid to copyright owners declined from an average of about 11.2 percent of
record sales at wholesale to about 7.2 percent, thus relegating copyright owners to
a substantially weakened economic position vis-a-vis the users of their creative
works. [FN496]

FN496 Ibid.
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The evidence further shows that in the period 1964 through 1974, royalties paid by
record companies to recording artists, negotiated on the free market, far outpaced
mechanical royalties, rising to an average of 16.8 percent of record sales at whole-
sale. [FN497]

FN497 Ibid.

The record reflects that the available evidence shows that between 1973 and 1979,
the record industry experienced growth, with record sales almost doubling, from $ 2

billion to nearly g4 billion at retail list price. [FN498]

FN498 Ibid, p. 16.

The evidence shows that the increase in record sales volume has resulted in a two
percent increase per annum in the volume of copyrighted songs sold to the public.
Further aggregate mechanical royalties paid have not kept pace with record sales.
[FN499]

FN499 Ibid, p. 44.

The evidence in this record shows that all parties agree that the purchasing power
of the statutory rate has seriously eroded under inflationary pressure. This erosion
has become more severe since the 1950's, as inflation began to reach new levels.
[FM500] The evidence further shows that during the twelve-year period of copyright
revision, the Consumer Price Index rose by 76 percent, thus reducing the purchasing
power of the two cent flat fee to little more than half its value in 1965 dollars.
[FN501] The record reflects that to restore the purchasing power which two cents
had in 1965, when the Congressional hearings began, it would be necessary to set the
mechanical royalty rate at more than five cents today. [FN502]

FM500 MPA Chart A; Rinfret Study, Vol. 1, p. 22; Tr. 7/23, p. 90.

FN501 NPA, Table 6.

FN502 MPA Post-Hearing Brief, pp. 22-23.

The evidence shows that the current rate has suffered a similar erosion. Congress
enacted the 2 3/4 cent interim rate on the basis of evidence describing conditions
through the year 1974. In our opinion, and we so find, that even if the Tribunal
were to ignore Congress'nstruction that the existing rate have no precedential
weight in the current proceeding, the evidence in this proceeding demands an immedi-
ate upward adjustment of the royalty to not less than four cents merely to restore
the 2 3/4 cents existing rate today to its effective purchasing power in 1974 dol-
lars.
+10482 Copyright Users

We note that the record industry claims that an increase in the statutory mechanic-
al rates will bankrupt great record companies, will force others to drastically cut
their operations, and will force increases of 300-700 million dollars to con-
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sumers. We reject all of these claims as we find no probative evidence in the re-
cord to support them.

The evidence in this record is clear that mechanical royalties are a small part of
record industry costs; that when the mechanical royalty rate increased in 1978, the
record industry did not reduce its other expenses, did not reduce the scope of its
operations, and did not increase prices because of the change in mechanical royal-
ties; and that the record industry has increased prices whenever it felt the market
would bear it, even though mechanical royalties were frozen. The evidence shows
that the impact of mechanical royalties on both the industry and consumers is trivi-
al, compared to the effects of expenditures such as artists'oyalties, promotional
expenses, and general and administrative expenses, which are within the industry's
control.

We have previously discussed our conclusions that the evidence indicates that any
effect of changes in the mechanical rate are insignificant compared to the effects
of costs within the industry's control, such as artists'oyalties or selling, gen-
eral and administrative expenses, or compared to the effects of general economic
conditions. This is apparent from comparison of mechanical royalties to other re-
cord industry costs, from analysis of changes in various record industry costs, and
from the events of 1978.

It is our opinion and we so find that the evidence also demonstrates that the ad-
verse consequences of the 1979-80 recession were temporary and most of them have
already been overcome.

The record shows that the record industry has introduced two kinds of evidence con-
cerning its economic condition. The first was pessimistic testimony provided by
representatives of the major companies. The evidence shows, however, that the
testimony was contradicted by equally optimistic statements issued by the same com-

panies (and in one instance by the same individual) to other audiences, such as
stockholders, securities analysts and trade groups. [FN503] We note that it is not
unknown for corporations to plead poverty to regulatory agencies while simultan-
eously making optimistic profit projections to their stockholders.

FN503 Post-Hearing Brief of AGRIC, p. 58.

The second form of evidence introduced by the record industry, the CRI Economic
Study, was subject to such deficiences that it does not provide full data concerning
the revenues, return on investment and the level of profit of the record industry.
The record reflects that CRI's principal document was its revised Exhibit 1, at-
tached to Mr. James Fitzpatrick's letter of July 7, 1980..

In our opinion the first major omission and uncertainty in this document is its
starting figure for industry net sales, which is simply 50; of the RIAL estimate.
The evidence shows that the estimate is produced by the RIAA Marketing Committee,
which consists of a dozen representatives of large record companies. The evidence
shows that they take an aggregate sales figure for the major record companies repor-
ted to them by Touche Ross, and adjust it by adding a guess at the sales of all oth-
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er record companies. [FM504] Without knowing either the figures reported by Touche

Ross or the amount of the RIAA Marketing Committee "adjustment", one cannot know

whether the estimates are based on Touche Ross'igures, or primarily reflect the
"horseback guesses" of the marketing committee.

FN504 Tr. 7/24, pp. 36-42; Tr. 7/29, pp. 9-12.

The record reflects that notwithstanding a request therefor, no evidence was sub-
mitted regarding the Touche Ross reports which purportedly underlay the net sales
estimates reported in CRI Exhibit 1 for the years 1974-79. [PM505] The evidence
shows that there can be nothing confidential about the Touche Ross figures. They

are aggregate figures, not individual company figures; [FN506] they have been shown

to representatives of the major competitors in the industry, who serve on the RIAA

Marketing Committee.

FN505 Tr. 7/25, pp. 42-43.

FN506 Ibid.

The testimony of the record industry is consistent that their current practice is
to request licenses from publishers only after an album has been recorded. [FN507]

The evidence shows that there is nothing in the process of recording albums that
makes it impossible to decide upon a group of compositions in advance of recording,
and to bargain with copyright owners for the most favorable rates on those composi-
tions.

FN507 Ibid.

The evidence shows that at the present time, CBS artists'ontracts require the
artist to inform CBS of the compositions to be recorded several weeks in advance of
recording. [PM508] One witness testified that compositions are selected before ar-
rangements and instrumentation are chosen, before a studio is selected, before musi-
cians are selected, and before recording begins. [FN509]

PN508 Tr. 7/30, pp. 106-109; CBS Artist Contracts, A-D, Tr. 7/22, p. 6.

PN509 Tr. 6/26, pp. 31, 34; RIAA Exh. G.

The evidence in the record shows that copyright users rarely invoke Section 115 of
the Act. Further they exploit the statutory rate payable under a compulsory license
to keep their mechanical royalty costs as low as possible, fixing the 2 [FM34] cent
royalty as a ceiling in all negotiations with copyright owners, even for first re-
leases. [FN510]

FM510 Tr. 6/18, pp. 22-23, 145; Tr. 6/19, pp. 78, 88; Tr. 6/25, p. 15.

The record reflects that RIAA initially proposed that the Tribunal maintain the
statutory rate at its current level, urging that increases in record sales, with
consequent increases in total royalties payable to copyright owners as a group, com-

pensate for the eroding effects of inflation. [FN511] The Tribunal finds the record
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is void of any useful evidence to support that position.

FN511 Tr. 7/30, p. 122.

The evidence shows that a copyright user who invokes the compulsory license for
phonorecords pays the mechanical royalty rate directly to the individual copyright
owner. What mechanical royalty fees are paid by the same copyright users, or other
copyright users, to other copyright owner obviously has no effect on whether the in-
dividual copyright owner is receiving a fair return for the individual uses of his
songs.'e

conclude that it makes no difference to the songwriter, whose song is subject to
the compulsory license for use on an album which sells 50,000 copies, that song-
writers of best-selling albums receive more royalties, in the aggregate. Xn our
view the fair return required by the statute is not to songwriters as a group but as
individuals.

The evidence shows that from the standpoint of investment, risk, and technological
innovation the record industry activities do often benefit the copyright owners.
All these factors were taken into consideration in determining that the rate should
be four cents and not higher.

The Tribunal concluded that while it was valuable for us to be aware of the finan-
cial status of both the recording industry and the copyright owners, the financial
information received provided no clear guidance as to how to balance fair return as
against fair income.

*10483 The Tribunal also concluded that while the rate must be viewed as payment on
the individual basis and in principle royalty payments should not be considered in
the aggregate, the size of the American market and the volume of records sold do
constitute an advantage to the copyright owner. Therefore, although not on a one-
for-one basis, volume can be taken into consideration when setting the rate, and for
this reason the rate was not set as high as it is in Europe.

Copyright Owners

The record of this proceeding contains detailed analyses of the legislative history
of Section 115. Our review of this history persuades us that Congress enacted the
compulsory license as part of the Copyright Act of 1909 because it feared that the
Aeolian Piano Roll Company would monopolize the music industry by entering into ex-
clusive contracts with copyright owners. Accordingly, the Copyright Act provided
that once a song was recorded, any record company--as a matter of right--could ob-
tain a license at a statutory rate and record its own rendition of the musical com-
position.

As originally enacted, the compulsory license was thus intended to govern the rela-
tionship among copyright users--and not the relationship between copyright users and
copyright owners. The compulsory license was intended to prevent formation of a
"music monopoly" by guaranteeing to all mechanical producers full access to copy-
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right music.

The evidence shows that the recorded music industry has experienced significant
growth in the five-year period since Congress concluded its hearings on the compuls-

ory license. It further shows that during that period, however, songwriters and

music publishers, the copyright owners, have been limited to a mechanical royalty
rate worth only a fraction of its former purchasing power, and yielding aggregate
royalties equal to a decreasing percentage of record sales at the suggested retail
list price. Further, that copyright owners have thus been relegated to a substan-
tially weakened economic position.

The record reflects that between 1973 and 1979, sales of recorded music in the Un-

tied States almost doubled, from g2 billion to nearly $ 4 billion. We note that
sales growth was especially large in 1977, with a spectacular rise of 28 percent.
Further, that in 1978, the industry enjoyed another huge growth increase--18 per-
cent.

In our opinion, based on the evidence in this proceeding, the fortunes of the re-
cord companies, the copyright users, have been enhanced in the last decade. The

evidence shows that at the same time, the fortunes of songwriters and music publish-
ers, the copyright owners--subject to a price-fixed mechanical royalty in a period
of great inflation--have dwindled. We find that:

The value of the fixed rate mechanical royalty has decreased under inflationary
pressure. The 2 3/4 cent royalty enacted by Congress in 1976 is now worth only two

cents in 1976 dollars. Thus, the entire current increase has already been eroded
by inflation.

The 2 3/4 cent ceiling rate is not paid to copyright owners across-the-board.

The 2 3/4 cent mechanical royalty, as a rate of compensation, has not kept pace
with the afforded performing artists, musicians, arrangers, and industrial workers.

The 2 3/4 cent mechanical royalty rate is far less than comparable rates in Eng-
land, Australia, Japan and Western Europe.

Mechanical royalties paid in the period 1974-79 did not keep pace with record com-

pany gross revenues. [FN512]

FN512 Nathan Study, p. 27.

The evidence shows that in order to purchase today the same amount of goods which
could have been purchased in 1909 for two cents, the copyright owner now needs 17.3
cents. The songwriter must have six songs recorded--if he is paid the full stat-
utory rate of 2 [FN34] cents--to earn the same purchasing power per song per record
that Congress afforded his predecessors in 1909. [FN513]

FN513 Ibid, p. 28.

We note that nothing in the statute compels copyright owners to give any discounts

@ 2006 Thomson/Nest. No Claim to Orig. U.S. Govt. Works.

46 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 FR 10466)

Page 54

right music.

The evidence shows that the recorded music industry has experienced significant
growth in the five-year period since Congress concluded its hearings on the compuls-

ory license. It further shows that during that period, however, songwriters and

music publishers, the copyright owners, have been limited to a mechanical royalty
rate worth only a fraction of its former purchasing power, and yielding aggregate
royalties equal to a decreasing percentage of record sales at the suggested retail
list price. Further, that copyright owners have thus been relegated to a substan-
tially weakened economic position.

The record reflects that between 1973 and 1979, sales of recorded music in the Un-

tied States almost doubled, from g2 billion to nearly $ 4 billion. We note that
sales growth was especially large in 1977, with a spectacular rise of 28 percent.
Further, that in 1978, the industry enjoyed another huge growth increase--18 per-
cent.

In our opinion, based on the evidence in this proceeding, the fortunes of the re-
cord companies, the copyright users, have been enhanced in the last decade. The

evidence shows that at the same time, the fortunes of songwriters and music publish-
ers, the copyright owners--subject to a price-fixed mechanical royalty in a period
of great inflation--have dwindled. We find that:

The value of the fixed rate mechanical royalty has decreased under inflationary
pressure. The 2 3/4 cent royalty enacted by Congress in 1976 is now worth only two

cents in 1976 dollars. Thus, the entire current increase has already been eroded
by inflation.

The 2 3/4 cent ceiling rate is not paid to copyright owners across-the-board.

The 2 3/4 cent mechanical royalty, as a rate of compensation, has not kept pace
with the afforded performing artists, musicians, arrangers, and industrial workers.

The 2 3/4 cent mechanical royalty rate is far less than comparable rates in Eng-
land, Australia, Japan and Western Europe.

Mechanical royalties paid in the period 1974-79 did not keep pace with record com-

pany gross revenues. [FN512]

FN512 Nathan Study, p. 27.

The evidence shows that in order to purchase today the same amount of goods which
could have been purchased in 1909 for two cents, the copyright owner now needs 17.3
cents. The songwriter must have six songs recorded--if he is paid the full stat-
utory rate of 2 [FN34] cents--to earn the same purchasing power per song per record
that Congress afforded his predecessors in 1909. [FN513]

FN513 Ibid, p. 28.

We note that nothing in the statute compels copyright owners to give any discounts
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to record companies. Nevertheless, the evidence shows that the copyright user in
the past has successfully bargained for discounts from the statutory rate. The

evidence shows that a majority of licenses are today issued at the statutory ceil-
ing. The record reflects that pressures on copyright owners arising from'the
rampant inflation in the economy and the realization that their levels have fallen
relative to those of other participants in the music industry, have made copyright
owners more insistent on receiving ceiling and near-ceiling mechanical royalty rates
for their musical compositions.

The Tribunal concurs with RIAA, that the NMPA Survey is not a reliable indicator of
the financial condition or profitability of the music publishing industry. The

survey may not include all income sources and the results may be distorted because
NMPA may have aggregated noncomparable data. [FN514]

FN514 Tr. 10/19, pp. 36-37, 95-96, 117-118, 171-173.

The record reflects that each exhibit of the study constitutes a separate study.
Because each of the respondents did not fill out the entire questionnaire, there are
inconsistencies and discrepancies from exhibit to exhibit. In addition, the number

of total respondents to each exhibit differs; [FN515] the identities of the respond-
ents differ from exhibit to exhibit; [FN516] and it is not possible to trace the
financial statements from one exhibit to another for a single group of companies.
[FN517]

FN515 Ibid, pp. 122b-123a.

FN516 Ibid, pp. 124-125.

FN517 Ibid, pp. 123a-124.

As discussed above, we conclude that while it was valuable for the Tribunal to be
aware of the financial status of copyright owners and users, the information we did
receive provided us with no clear guidance as to how to balance fair return as
against fair income.

International Comparison

The evidence shows that mechanical royalties are paid at a higher rate abroad than
in the United States. Further, that mechanical royalties per album in most
European countries and Japan are approximately double the royalties paid in the U.S.
[FN518] The Nathan Study found no economic or policy justification for this dispar-
ity. Moreover, in all countries (other than Canada and the Soviet Union), the roy-
alty payable is expressed as a percentage of price, to ensure that the statutory or
negotiated rate maintains its purchasing power under inflationary pressure. [FN519]

FN518 NMPA, Table 20.

FN519 Nathan Study, pp. 40-41.

We find that the foreign experience is relevant--because it provides one measure of
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whether copyright owners in the United States are being afforded a fair return.

The record reflects that the foreign comparison is relevant for a number of other
reasons. First, rights of mechanical reproduction for sound recordings are li-
censes through most of the world as they are in the U.S., with copyright owners

granting phonorecords nonexclusive rights to exploit copyright works in return for
compensation in the form of royalties. [FN520] Second, large record producers are
predominant in Western Europe and other parts of the world, as in the United States.
[FN521] Third, music publishers play a similar role abroad as in the United
States--as "the one hundred percent associate of the writer. *10484 He is the one
that gets an assignment from the writer * * * and * * * performs the duty of ex-
ploiting the work by all means and not only nationally but internationally." [FN522]

Fourth, both here and abroad, the recorded music industry is dependent upon copy-
right owners for an essential input, The evidence in this proceeding shows that
despite these substantial similarities, the market position of the copyright owner
in the United States is much weaker than his colleagues abroad.

PN520 Tr. 6/3, pp. 13-14.

PN521 RIAA Exhibit, 1, 2.

PN522 Tr. 6/31, pp. 37-38.

The evidence also shows that the actual royalty payable to copyright owners whose
songs are used in each of the BXEM member nations provides a benchmark against which
to judge the 2 [PN34] cent rate--equivalent to a royalty of 27 [FN13] cents per L.P,
assuming ten songs on a disc. The evidence was clear that against that benchmark,
American copyright owners do not receive a fair return for the use of their creative
efforts in their native land. [FN523]

PN523 NMPA Table 20; Tr. 7/10 , pp. 47-66; Tr. 6/4 , p. 69.

Xn reaching our determination in this proceeding, we found that an increase in the
rate is justified in order to make the price paid for a tune in the United States
comparable with what is paid elsewhere. There are differences between the markets
in Europe and in the United States. Nevertheless, in Europe the rate is set by
market forces, and this was seen as an indication that the U.S. rate has been too
low.

Singer-Songwriter

The record industry has sought to make some point of the apparent earnings of the
publishers controlled by singer-songwriters. [FN524] That position ignored the fact
that singer-songwriters, who usually record the first and only use of their own

songs, are not subject to the compulsory license in a legal or practical sense.
The evidence shows that they can freely negotiate their entire royalty packages, in-
cluding both artist royalties and mechanical royalties. As discussed above, by its
terms the compulsory license system does not apply to the first release of a musical
composition, and is triggered only in the absence of a negotiated license. [PN5251
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market forces, and this was seen as an indication that the U.S. rate has been too
low.
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The record industry has sought to make some point of the apparent earnings of the
publishers controlled by singer-songwriters. [FN524] That position ignored the fact
that singer-songwriters, who usually record the first and only use of their own

songs, are not subject to the compulsory license in a legal or practical sense.
The evidence shows that they can freely negotiate their entire royalty packages, in-
cluding both artist royalties and mechanical royalties. As discussed above, by its
terms the compulsory license system does not apply to the first release of a musical
composition, and is triggered only in the absence of a negotiated license. [PN5251
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FN524 RIAA Exh. VV.

FN525 17 U.S.C. 115.

The evidence and history of the Act clearly shows that mechanical royalties re-
ceived by singer-songwriters and their controlled publishers are not governed by the
compulsory license. The evidence also shows that they, are set by the contracts
between singer-songwriters and record companies, and are entirely the product of
bargaining.

The Tribunal thus concluded that because mechanical royalties are only a small part
of the total contractual package between record companies and singer-songwriters,
and these packages are the result of free negotiation, the amount of royalties sing-
er-songwriters receive was not considered an issue.

Interest of the Consumer

We reject the claim that increasing the mechanical royalty rate would automatically
force record companies to raise suggested retail list price. That claim is not sup-
ported by any probative evidence in the record.

The record industry argued that increases in royalties are different from other
costs. They also argued that cost increases at the wholesale level are passed
through, with a multiplier effect, to the retail level. The Tribunal finds that
these arguments are not supported by any evidence in the record.

As noted above, increases in mechanical royalties are no different than increases
in other record company costs. The evidence shows that since 1965, record compan-

ies have been able to absorb or pass on other cost increases totaling $ 1.49 per LP-

-during a time when mechanical royalties per LP increased only 3.5 cents, from 24

cents to 27.5 cents. The fact is, as a witness testified:

No specific cost results in a (price) increase. It's the aggregate of all of
these costs that will generally contribute to a price increase. [FN526]

FN526 Tr. 81, p. 44.

It was claimed that increasing the mechanical royalty rate would be multiplied by
the distribution chain, increasing cost to the consumer. [FN527j The evidence shows

that increases at wholesale do not have an automatic multiplier effect through the
distribution chain to the retail level. The evidence also shows that between 1965

and 1980, record companies increased their average margin per LP from 44 cents to
$ 1.20--an increase of 76 cents. The record does not show why a 76 cent increase in
the average profit margin cost the consumer $2.28 per album.

FN527 RIAA Exh. DD.

The evidence also shows that reductions in record company costs have not had a re-
verse multiplier effect, reflected in lower consumer prices. The record reflects
what happened when 10 percent federal excise tax, levied on the wholesale price of
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verse multiplier effect, reflected in lower consumer prices. The record reflects
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phonograph records, was repealed by Congress in 1965. In 1965, the tax came to
about 19 cents per album--10 percent of the $1.90 wholesale price. The evidence
shows that when Congress repealed the tax, its primary rationale looked to consumer

protection, i.e. the tax was a regressive measure which had a disproportionate im-

pact on low income consumers. [FN528]

FN528 H.R. Rep. Mo. 433, 89th Cong., 1st Sess. 25 (1965); S. Rep. No. 324, 89th
Cong., 2d Sess. 29 (1965).

The evidence also shows that after repeal of the excise tax,
own analysis, record companies should have been able to lower
list price by between 38 and 57 cents--based on RIAA's claims
feet. The evidence shows that the industry did not pass the
to the consumer. Further that for a short time after repeal
June 1965, 83.98 suggested retail list prices were reduced by
of the cost deduction, 19 cents, to $3.79.

according to RIAA's
the suggested retail
of a "multiplier" ef-
"multiplied" saving on
of the excise tax in
precisely the amount

The record reflects that there is not always an economic reason to increase sugges-
ted retail list price. [FN529] Stan Cornyn, of Warner Bros. Records testified:

FN529 MNPA Exh. 67( Tr. 8/6, pp. 89-90.

Well, we have raised some prices. It's an obvious answer and in my experience re-
cords that were once $3.98 or $4.98 when I started buying albums, it seems that over
the years they have gone up a magic dollar every once in awhile.

And I find something remarkably different happening at this time. Usually when

they have gone up, one manufacturer has announced it and somehow within 48 hours,
the whole industry seems to be at that next level almost like the raising or lower-
ing of the prime rate.

Somehow every bank in the country gets on that very quickly. And that happened
when it went from 94.98 to $5.98. And clearly the viability of $7.98 was on the
table for us a year or year-and-a-half ago. [FN530]

FM530 Tr. 7/1, p. 89-90.

The evidence further shows that if record companies raise their prices, there is no
reason to expect that distributors and retailers will add on their percentage
markups to such increases, so as to multiply the amount passed on to customers.
Further that distributors'nd retailers'arkups cover their operating expenses and
their profits. The evidence shows that their operating expenses are principally
labor and space charges, which do not change as the prices of their goods increase.
[FN531] Further that the same is true for retailers. The evidence also shows that
like any businessmen, distributors and retailers increase their profits to the ex-
tent that competition and consumer price resistance will allow. [FN532]

FM531 Tr. 7/30, pp. 91-94.

FN532 Ibid, p. 94.
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phonograph records, was repealed by Congress in 1965. In 1965, the tax came to
about 19 cents per album--10 percent of the $ 1.90 wholesale price. The evidence
shows that when Congress repealed the tax, its primary rationale looked to consumer

protection, i.e. the tax was a regressive measure which had a disproportionate im-

pact on low income consumers. [FN528]

FN528 H.R. Rep. No. 433, 89th Cong., 1st Sess. 25 (1965); S. Rep. No. 324, 89th
Cong., 2d Sess. 29 (1965) .

The evidence also shows that after repeal of the excise tax,
own analysis, record companies should have been able to lower
list price by between 38 and 57 cents--based on RIAA's claims
feet. The evidence shows that the industry did not pass the
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June 1965, 83.98 suggested retail list prices were reduced by
of the cost deduction, 19 cents, to $3.79.
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the suggested retail
of a "multiplier" ef-
"multiplied" saving on
of the excise tax in
precisely the amount

The record reflects that there is not always an economic reason to increase sugges-
ted retail list price. [FN529] Stan Cornyn, of Warner Bros. Records testified:

FN529 NMPA Exh. 67; Tr. 8/6, pp. 89-90.

Well, we have raised some prices. It's an obvious answer and in my experience re-
cords that were once $ 3.98 or $4.98 when I started buying albums, it seems that over
the years they have gone up a magic dollar every once in awhile.

And I find something remarkably different happening at this time. Usually when

they have gone up, one manufacturer has announced it and somehow within 48 hours,
the whole industry seems to be at that next level almost like the raising or lower-
ing of the prime rate.

Somehow every bank in the country gets on that very quickly. And that happened
when it went from $4.98 to $ 5.98. And clearly the viability of $ 7.98 was on the
table for us a year or year-and-a-half ago. [FN530]

FN530 Tr. 7/1, p. 89-90.

The evidence further shows that if record companies raise their prices, there is no
reason to expect that distributors and retailers will add on their percentage
markups to such increases, so as to multiply the amount passed on to customers.
Further that distributors'nd retailers'arkups cover their operating expenses and
their profits. The evidence shows that their operating expenses are principally
labor and space charges, which do not change as the prices of their goods increase.
[FN531] Further that the same is true for retailers. The evidence also shows that
like any businessmen, distributors and retailers increase their profits to the ex-
tent that competition and consumer price resistance will allow. [FN532]

FN531 Tr. 7/30, pp. 91-94.

FN532 Ibid, p. 94.
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We find that there is no evidence in this record and no reason to believe that
*10485 record company price increases are dependent upon increases in mechanical
royalties. Further it is clear that distributors and retailers do not automatic-
ally add. a "markup" or "multiplier" to record. company general price increases.

Determination of the Amount of the Royalty Adjustment

We determine that the evidence before this Tribunal conclusively demonstrates that
there should be an immediate substantial increase in the mechanical royalty rate--to
at least four cents per song--and that the rate should be adjusted annually to re-
flect increases in record prices.

The evidence shows that a comparison of evidence submitted to Congress during the
period of copyright revision with evidence submitted to this Tribunal demonstrates
that between 1955 and 1979 the "ceiling" of mechanical royalty payments--assuming
that the statutory rate is paid on every song--declined. The record reflects that
all parties agree that the purchasing power of the statutory rate has seriously
eroded under inflationary pressure. Further that this erosion has become more
severe since the 1950's, as inflation began to reach new levels. [FN533]

FN533 MNPA Chart A; Rinfret Study, Vol. 1, p. 22; Tr. 7/23, p. 90.

The evidence shows the market position of copyright owners has drastically deteri-
orated in absolute as well as relative terms. Likewise, the mechanical royalty
rate has deteriorated relative to other record company costs. Evidence submitted
shows that record company sales and promotion and general and administrative ex-
penses have increased. [FN534]

FN534 Glober Report, pp. 47-48; James Fitzpatrick letter 7/17/80, Exh. 3.

Although we have concluded that aggregate statistics are less meaningful-- because
the rate must be fair on an individual basis--industrywide statistics confirm the
deteriorating market position of the copyright owner. Evidence in the record shows
that in 1955, mechanical royalties were $11.04 million, slightly more than recording
artist royalties of $ 10.21 million. The evidence also shows that by 1979, mechan-
ical royalties were $ 117.7 million, barely one-fourth of recording artist royalties,
which totalled $466.2 million. [FN535]

FM535 NMPA Table 10; NNPA Chart G.

The Tribunal concurs with Mr. Nathan's conclusion that increases in record sales
volume do not compensate for the erosion of the mechanical royalty as a rate of re-
turn afforded copyright owners for the individual use of their songs by record manu-
facturers. [FM536]

FN536 Tr. 5/14, p. 61.

The record reflects that as a matter of economic fact, volume has not compensated
for the erosion of the mechanical royalty rate. First, increases in sales volume
in the period 1974. to 1979 have not kept pace with increases in the suggested retail
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ally add a "markup" or "multiplier" to record. company general price increases.

Determination of the Amount of the Royalty Adjustment

We determine that the evidence before this Tribunal conclusively demonstrates that
there should be an immediate substantial increase in the mechanical royalty rate--to
at least four cents per song--and that the rate should be adjusted annually to re-
flect increases in record prices.

The evidence shows that a comparison of evidence submitted to Congress during the
period of copyright revision with evidence submitted to this Tribunal demonstrates
that between 1955 and 1979 the "ceiling" of mechanical royalty payments--assuming
that the statutory rate is paid on every song--declined. The record reflects that
all parties agree that the purchasing power of the statutory rate has seriously
eroded under inflationary pressure. Further that this erosion has become more
severe since the 1950's, as inflation began to reach new levels. [FN533]

FN533 NMPA Chart A; Rinfret Study, Vol. 1, p. 22; Tr. 7/23, p. 90.

The evidence shows the market position of copyright owners has drastically deteri-
orated in absolute as well as relative terms. Likewise, the mechanical royalty
rate has deteriorated relative to other record company costs. Evidence submitted
shows that record company sales and promotion and general and administrative ex-
penses have increased. [FN534]

FN534 Glober Report, pp. 47-48; James Fitzpatrick letter 7/17/80, Exh. 3.

Although we have concluded that aggregate statistics are less meaningful-- because
the rate must be fair on an individual basis--industrywide statistics confirm the
deteriorating market position of the copyright owner. Evidence in the record shows
that in 1955, mechanical royalties were $ 11.04 million, slightly more than recording
artist royalties of $ 10.21 million. The evidence also shows that by 1979, mechan-
ical royalties were $ 117.7 million, barely one-fourth of recording artist royalties,
which totalled $466.2 million. [FN535]

FN535 NMPA Table 10; NMPA Chart G.

The Tribunal concurs with Mr. Nathan's conclusion that increases in record sales
volume do not compensate for the erosion of the mechanical royalty as a rate of re-
turn afforded copyright owners for the individual use of their songs by record manu-
facturers. [FN536]

FN536 Tr. 5/14, p. 61.

The record reflects that as a matter of economic fact, volume has not compensated
for the erosion of the mechanical royalty rate. First, increases in sales volume
in the period 1974 to 1979 have not kept pace with increases in the suggested retail

o 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



46 FR 10466-02
46 FR 10466-02, 1981 WL 115839 (F.R.)
(Cite as: 46 PR 10466)

Page 60

list price of phonerecords. During that period, average list prices increased from
$4.91 to $ 7.09--or 44 percent. Likewise, average actual consumer prices increased
from $4.05 to $5.79--or 43 percent in the five-year period. [FN537] Further shows
that during the same five-year period, the number of songs sold increased from 4.5
billion in 1974 to 5.071 billion in 1979--barely two percent on average per annum.
[FN538]

FN537 NMPA Table 15, 16.

FN538 Nathan Reply Comments, Table 13.

Second, the evidence shows that increases in sales volume in the period 1974 to
1979 have not kept pace with increases in the Consumer Price Index, which in that
same five-year period increased from 147.7 to 217.4--or 47 percent. [FN539] The
evidence also shows that although the volume of songs sold increased on average only
two percent per annum over the last five years, record prices and the Consumer Price
Index increased on average nine percent.

FN539 NMPA Table 15, 16.

The record reflects that an increase in the mechanical royalty rate as determined
will have none of the dire effects predicted by the record industry. Further evid-
ence is what happened in 1978 and 1979. The evidence shows that in 1978 the stat-
utory rate increased for the first time in 69 years; the increase was approximately
40:. In 1979, a general recession began. The evidence shows that in 1979 there
were budget cuts, firings, and reductions in the signing of new acts. In 1978 none
of these things happened; indeed the evidence in this proceeding shows no adverse
events at all in 1978. [FN540]

FN540 Cornyn, 7/1, pp. 21-22, 35-36, 54-55, 62-64; 7/2, 52-54; Butler, 6/26, pp.
72, 83, 88-90, 141-142; McCracken, 7/15, pp. 25-26, 75-77.

The record reflects the reason why the mechanical rate increase had no effect when
compared to other industry expenses. The evidence shows that in 1979, after the
statutory mechanical rate increase had become fully effective, other record industry
expenses stood in the following relation to mechancial royalties;

Artists'oyalties were 4 times as large.

Production and manufacturing expenses were 5 times as large.

Selling and promotion expenses were 4 2/3 times as large.

General and administrative expenses were 2 times as large. [FN541]

FN541 CRI Exhibit 1-3.

The evidence further shows that even a comparison of changes from 1977 to 1979,
which gives undue emphasis to the single increase in the mechanical rate, indicates
how trivial was that increase compared to other record industry expenses. [FN542]
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from $4.05 to $5.79--or 43 percent in the five-year period. [FN537] Further shows
that during the same five-year period, the number of songs sold increased from 4.5
billion in 1974 to 5.071 billion in 1979--barely two percent on average per annum.
[FN538]

FN537 NMPA Table 15, 16.

FN538 Nathan Reply Comments, Table 13.
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events at all in 1978. [FN540]

FN540 Cornyn, 7/1, pp. 21-22, 35-36, 54-55, 62-64; 7/2, 52-54; Butler, 6/26, pp.
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The record reflects the reason why the mechanical rate increase had no effect when
compared to other industry expenses. The evidence shows that in 1979, after the
statutory mechanical rate increase had become fully effective, other record industry
expenses stood in the following relation to mechancial royalties;

Artists'oyalties were 4 times as large.

Production and manufacturing expenses were 5 times as large.

Selling and promotion expenses were 4 2/3 times as large.

General and administrative expenses were 2 times as large. [FN541]

FN541 CRI Exhibit 1-3.

The evidence further shows that even a comparison of changes from 1977 to 1979,
which gives undue emphasis to the single increase in the mechanical rate, indicates
how trivial was that increase compared to other record industry expenses. [FN542]
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Taking the entire record of this proceeding into consideration, we find there is no

reason for this Tribunal to consider that future increases in mechanical royalty
rates would be any more significant to the record companies than was the 1978 in-
creases.

FN542 AGAC Cross Exh. 2.

The Adjusted Rate

The Tribunal has determined that the application of the statutory criteria to the
evidence in this proceeding demonstrates that the mechanical royalty rate must be
adjusted to either four cents, or three-quarters of one cent per minute of playing
time or fraction thereof, whichever amount is larger, for every phonorecord made and
distributed on or after July 1, 1981. We further determined that in order that the
rate shall remain reasonable until this Tribunal may next convene rate adjustment
proceedings in 1987, it is necessary to set the rate in a manner that will respond
to changes in record prices.

A review of the entire record also shows that there is no evidence to support; no
logic behind, and certainly no equity in, a rate which does not approach a reason-
able rate. We, therefore, determined that any adjustment to the rate should and
must be directly related to the retail list price of records, now and in the future.

Taking the entire record in this proceeding into consideration, we have determined
to adjust the mechanical royalty upward from the rate adopted by Congress. The re-
cord shows that evidence was submitted to this Tribunal relating to changes in re-
cord prices since the last year for which Congress apparently had data to date.

We have determined that from the time that Congress apparently had such data, re-
cord prices increased substantially; we further determined that the 2 IFN34] cent
existing rate has also seriously eroded under inflationary pressure. [FN543]

FN543 Economic Study of Average Retail Prices of LP's, Tapes and Singles from
1974-1979, submitted by RIAA, date April 7, 1980. Economic Study of the Record In-
dustry for the Section 115 Rate-making Proceeding, prepared by Cambridge Research
Institute for RIAA, April 7, 1980. NMPA Table 15. NMPA Table 2, NMPA's Dec. 15,
1980 letter to Commissioners Brennan and Coulter.

*10486 The Tribunal recognizes that Congress intended that the rates in the Act
should not be regarded as precedents in future proceedings of this Tribunal. We

have not in our determination, considered the rates established by Congress as pre-
cedential but we have taken them into consideration as a " benchmark of reasonable-
ness

We thus determined under the governing criteria of the statute and the evidence in
this record, that the rate of 2.75 cent or 1/2 cent per minute of playing time,
thereof established by Congress must be adjusted upward to either four cents, or
three-quarters of one cent per minute of playing time or fraction thereof. The new

rates shall become effective July 1, 1981 for every phonorecord made and distributed
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after that date.

We further determined that in order to ensure the copyright owners a continuous
fair return, the above rate must be adjusted annually. The adjustment shall only
take place if the record industry increases, during any 12 month period, the average
suggested retail list price of records,

On December 1, of each year, beginning in 1981, the Tribunal shall publish in the
Federal Register a notice of any further changes in the rate which shall be directly
proportionate to the change, if any, in the average suggested retail list price of
albums between the twelve-month period ending October 31, of the preceding year and
the twelve-month period ending October 31 of the year in which the notice is pub-
lished.

We determined from the evidence in this record that the use of suggested retail
list price is a "total prevailing" industry practice in the United States record in-
dustry. [FN545] The evidence before us did not disclose a single example of a
single phonorecord made and distributed in the United States without a suggested re-
tail list price.

FN545 Tr. 6/19, pp. 18-19.

The evidence shows that most record companies in the United States, including all
of the major companies with the exception of CBS and Capitol, use suggested retail
list price as the basis for computing royalties payable to recording artists and
procedures. [FN546] The evidence also shows that many record companies are cur-
rently obliged, by existing contracts, to maintain suggested retail list price at a
fair level, consistent with its accepted meaning in the industry.

FN546 Tr. 7/2, pp. 86-89.

The record shows that the question has been raised regarding the possibility that
suggested retail list price will be abandoned in this country. The evidence shows,
however, that the extensive use of suggested retail list price in artist royalty
contracts and in marketing practices, makes that prospect highly unlikely. The re-
cord also shows that the record industry would disrupt its own industry practices if
it chooses to abolish suggested retail list price.

The Tribunal determined that if a particular record company abandons suggested re-
tail list price, the annual adjustment shall be based on change in the average
wholesale price of albums for the corresponding periods.

We further determined that in the event a different configuration of phonorecords
becomes the predominant configuration of phonorecords made and distributed in the
United States, changes in the average suggested retail list price or average whole-
sale price of that configuration shall be used as the basis of the adjustment.

We further determined that the average suggested retail list price or average
wholesale price shall be determined by the Tribunal from Tribunal conducted surveys
and/or studies. Further, that persons affected by an adjustment will have the op-
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portunity to submit comments, surveys, studies, or recommendations to the Tribunal
for consideration. In addition, voluntary agreement on an adjusted rate by parties
affected, can be submitted for the Tribunal's consideration.

The Tribunal determined that the transitional provision followed by Congress equit-
ably balanced the interests of copyright owners and copyright users. We found that
to apply the new rates to phonorecords made and distributed after the effective date
of any royalty adjustment is less disruptive to the industries and is in accordance
with current generally prevailing industry practices.

Conclusion

In considering a reasonable adjustment of the mechanical royalty rate for the com-

pulsory license, the Tribunal considered all the relevant evidence in the record..
We recognized that a still raging inflation has occurred since the last year for
which Congress apparently had financial data.

We find that the record companies, the copyright users, are able to increase the
price of their products to insure theirselves a fair income. On the other side,
however, the songwriters and their music publishers, the copyright owners, suffer an
unreasonably low mechanical royalty, payable at an ever diminishing rate in real
dollars. We, therefore, conclude that as a matter of substantial evidence of re-
cord, the 2 3/4 cent statutory rate is unreasonably low and does not implement the
statutory criteria.
Based on our consideration of the entire record of this proceeding: our considera-

tion of the evidence which has occurred since the last year for which Congress ap-
parently had financial data; our consideration of the average retail list price
evidence; and our consideration of the inflationary rate evidence, we conclusively
find that an adjustment of the royalty to four cents with annual adjustment is war-
ranted as of July 1, 1981.

We conclude that while the Tribunal must seek to minimize disruptive impacts, in
trying to set a rate that provides a fair return it is not required to avoid all im-
pacts whatsoever. The fact that an increase in the rate will increase costs is not
per se an argument against raising the rate. There have been benefits to others
from cost and price increases in the past without any benefit to the copyright own-
er.

We further conclude that under the controlling criteria and substantial evidence of
record that an upward adjustment to four cents with annual adjustment as adopted by
this Tribunal in its final determination on December 19, 1980 and published in the
Federal Register of January 5, 1981 (45 FR 891) is warranted.

Mote.--Commissioners James, Brennan, Coulter and Garcia concurred in the above
opinion. Commissioner Burg has written minority views.

Clarence L. James, Jr.,
Chairman, Copyright Royalty Tribunal.
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January 29, 1981.

Minority Views of Commissioner Burg

I disagree with and dissent in the decision to adjust the rate of royalty payable
under compulsory license for making and distributing phonorecords to four cents for
each work embodied in the phonorecord, or three-quarters of one cent per minute of
playing time or fraction thereof, subject to annual adjustments based on the change,
if any, in the average suggested retail list price of albums.

In my opinion an increase in the flat rate of this magnitude, more than 45-: over a
rate that has been in effect for three years, coupled with a yearly adjustment which
in all probability will have an immediate multiplier effect, ignores the statutory
criteria, particularly 17 U.S.C. 801 b 1 B which admonishes the Tribunal "to af-
ford the copyright owner a fair return for his creative work and the copyright user
a fair income under existing economic conditions." I do not believe the function of
this Tribunal, the 1980 royalty rate review as mandated by Congress, is to redress
inequities, real or imagined retroactively. I am persuaded that «10487 when Con-
gress enacted the 37 1/ 2 . increase in the mechanical rate in 1976 it was aware of
and took into consideration the 1978 effective date of the revised legislation, and
the subsequent review by the Tribunal in 1980. The evidence in this proceeding is
incontrovertible that Congress reviewed the financial data of the record industry
through calendar year 1974, and set the 2 3/4 cents rate accordingly.

Therefore, my initial preference was to designate 1978 or 1980 as the base year,
increase the mechanical rate to 3.25 cents per tune effective January 1, 1982 and
provide upward adjustments in 1984 and 1986. Consequently in an effort to embrace
the resolution I indicated I would accept 1975 as the base year, a year which also
can be supported by the evidence in this proceeding, and a year which would have
produced a rate of 3.6 cents per tune. I would have accepted periodic adjustments
reflecting the change in record prices. However I am opposed to annual adjustments
as being unavoidably disruptive on generally prevailing industry practices, which in
my opinion ignores the statutory criteria, 17 U S C 801 b 1 D

Furthermore the package increase adopted by the majority will without question be
borne by the consumer, triggering a substantial and unnecessarily excessive cost im-
pact.

To conclude I strongly believe this mechanical rate increase to 4 cents per tune
with yearly adjustments cannot be supported by the record in this proceeding and is
indefensible in the light of commercial. realities.
[FR Doc. 81-3932 Filed 2-2-81; 8:45 am]

BILLING CODE 1410-01-M

46 FR 10466-02, 1981 WL 115839 (F.R.)

END OF DOCUMENT
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United States Court ofAppeals,District of Columbia
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RECORDING INDUSTRY ASSOCIATION OF
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V.

COPYRIGHT ROYALTY TRIBUNAL and the
United States ofAmerica, Respondents,
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Parties on both the receiving and the paying ends of
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petitioned for review of decision of the Copyright
Royalty Tribunal which increased the royalty payable
under the compulsory license for making and distrib-
uting phonorecords of copyrighted musical works.
The Court of Appeals, — F.2d —, entered judgment
upholding Tribunal in part, and revexsing and re-
manding in part. In a supplemental opinion, the Court
ofAppeals, Mikva, Circuit Judge, held that: (I) based
on the statutory objectives of the Copyright Act and
the character of the determination they required, the
Copyright Royalty Tribunal adequately explained its
choice of a royalty rate; (2) Tribunal's decision that
royalty rates must be reasonable as set, and must not
yield an unfairly large return, was based on a reason-
able interpretation of statutory language of the Copy-
right Act and was entitled to deference on judicial re-
view; but (3) the Tribunal impermissibly awarded it-
self discretion to reevaluate economic conditions in
the recording industry as a part of its rate adjustment
mechanism, and case would be remanded to tribunal
for further proceedings to allow Tribunal, if it so de-
sired, to adopt alternative scheme of interim rate ad-

justment that did not require annual exercise of dis-

cretion.

Affirmed in part, reversed in part, and remanded.
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~706 2 A.
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Royalty Tribunal. Most Cited Cases
The Copyright Royalty Tribunal, established by the
Copyright Act, adequately explained its reasons and
adduced support for its adjustment of the royalty rate
payable under the compulsory license for making and
distributing phonorecords of copyrighted musical

L41 Copyrights and Intellectual Property 99 ~
48.1

99 Copyrights and Intellectual Property
99I Copyrights

999tE'} Transfer
99k48.1 k. Compulsory License; Copyright

Royalty Tribunal. Most Cited Cases
Copyright Royalty Tribunal's decision that the roy-
alty rate payable under the compulsory license for
making and distributing phonorecords of copyrighted
musical works must be reasonable as set, and must
not yield an unfairly large return, was based on a
reasonable interpretation of the Copyright Act and
was entitled to deference of reviewing court. 17

L55 Copyrights and Intellectual Property 99 ~
48.1

99 Copyrights and Intellectual Property
99I Copyrights

~991 E Transfer
99kag. 1 k. Compulsory License; Copyright

Royalty Tribunal. Most Cited Cases
Copyright Royalty Tribunal impermissibly awarded
itself discretion to reevaluate economic conditions in
the recording industry, as a part of its royalty rate ad-
justment mechanism for adjusting the royalty payable
under the compulsory license for making and distrib-
uting phonorecords of copyrighted musical works. 17

sk2 k*157 Petitions for Review ofOrders of the Copy-
right Royalty tribunal.

James F. Fitzpatrick with whom Cary H. Scherman
was on the brief, for Recording Industry Association
of America, Inc., petitioner in Nos. 80-2545,
80-2579, 81-1001 and 81-1128, intervenor in No.
81-1233.

Timothy N. Black, Washington, D. C., with whom
Stephen A. Weiswasser and Lynn Bregman, Wash-
ington, D. C., were on the brief, for CBS Inc., peti-
tioner in Nos. 81-1002 and 81-1129, intervenor in
No. 81-1233.

Frederick F. Greenman, Jr., New York City, with
whom Alvin Deutsch, Joseph M. Berl, and Bernard
G. Schneider, New York City, were on the brief for
American Guild of Authors and Composers, et al.,
petitioners in Nos. 81-1233, 81-1234, 81-1235 and
81-1236 and intervenors in Nos. 80-2545, 80-2579,
81-1001, 81-1002, 81-1128 and 81-1129.
Morris B. Abram, New York City, with whom
Richard M. Zuckerman and Helen Hershkoff, New
York City, were on the brief, for National Music Pub-
lishers'ssociation, Inc., intervenor in Nos. 80-2545,
80-2579, 81-1001, 81-1002, 81-1128 and 81-1129.
Bruce G. Forrest, Atty., Dept. of Justice, Washington,
D. C., with whom Thomas S. Martin, Acting Asst.
Atty. Gen., Charles F. C. Ruff, U.S. Atty., and Willi-
am Kanter, Atty., Dept. of Justice, Washington, D.
C., were on the brief, for respondents. John F.
Cordes, Atty., Dept. of Justice, Washington, D. C.,
also entered an appearance for respondents.
Nicholas E. Allen, Philip F. Herrick, James Michael
Bailey and Suzanne V. Richards, Washington, D. Cr,
were on the brief, for Amusement and Music Operat-
ors'ssociation, Inc., intervenor in Nos. 80-2545,
80-2579, 81-1001, 81-1002 and 81-1233.
Charles B. Ruttenberg and James A. Kidney, Wash-
ington, D. C., were on the brief, for National Associ-
ation ofRecording Merchandisers, intervenor in Nos.
80-2545, 80-2579, 81-1001, 81-1002, 81-1128,
81-1129, 81-1233, 81-1234, 81-1235 and 81-1236.

Before WRIGHT, WILKEY and MIKVA, Circuit
Judges.
M1KVA, Circuit Judge:
These consolidated cases present various challenges
to a rulemaking proceeding of the Copyright Royalty
Tribunal ("Tribunal"), in which the Tribunal in-
creased the royalty payable under the compulsory li-
cense for making and distributing phonorecords of
copyrighted musical works. Our consideration of
these petitions was expedited because the new rates
were scheduled to become effective on July 1, 1981.
Oral argument was heard on June 18, 1981, and on
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June 23 a judgment was entered, upholding the
Tribunal in part, and reversing and remanding in part.

We held that the Tribunal acted within its authority in
adjusting the royalty rate and in assigning the in-
crease an effective date of July 1, 1981, but that the
Tribunal had exceeded its authority in adopting a pro-
cedure for interim rate adjustments that would require
the Tribunal to convene annual proceedings for the
exercise of discretion. The case was remanded to per-
mit the Tribunal to adopt, if it so desired, an alternat-
ive scheme of interim rate adjustment. This opinion
explains more fully the basis of that judgment.

«3 **158 I. THE COMPULSORY LICENSE AND
THE COPYRIGHT ROYALTY TRIBUNAL

The royalty determinations challenged in this pro-
ceeding concern the compulsory license for phonore-
cords ~FN1 under the Copyright Act, 17 U.S.C. ss
101-~870 1976 . Once the creator of a nondramatic
musical work has allowed phonorecords of that work
to be produced and distributed, the statute requires
him to grant a license upon request to any other per-
son who proposes to make and distribute phonore-
cords of the work, at a royalty rate set by law. Id. s
115.~FN2 This compulsory licensing scheme is one
of several established by the Copyright Act, and de-
termination of the appropriate royalty rates is one of
the principal functions Congress has assigned to the
Copyright Royalty TribunaL~FN3

FN1. The Copyright Act defines
"phonorecords" broadly as "material objects
in which sounds, other than those accompa-
nying a motion picture or other audiovisual
work, are fixed by any method now known
or later developed, and from which the
sounds can be perceived, reproduced, or oth-
erwise communicated, either directly or with
the aid of a machine or device." 17 U.S.C. s
~f01 1976.

FN2. The payments are known in the trade
as "mechanical royalties," reflecting the lan-
guage of the 1909 Act, see note 4 and ac-
companying text infra. Since the present
case deals only with the license of phonore-

cords, no confusion need arise from our
omission of the adjective "mechanical." The
current provision, section 115, provides, in
relevant part:
In the case of nondramatic musical works,
the exclusive rights provided by clauses (1)
and (3) of section 106, to make and to dis-
tribute phonorecords of such works, are sub-

ject to compulsory licensing under the con-
ditions specified by this section.

(a) Availability and Scope of Compulsory
License.

(1) When phonorecords of a nondramatic
musical work have been distributed to the
public in the United States under the author-
ity of the copyright owner, any other person
may, by complying with the provisions of
this section, obtain a compulsory license to
make and distribute phonorecords of the
work. A person may obtain a compulsory li-
cense only if his or her primary purpose in
making phonorecords is to distribute them to
the public for private use. A person may not
obtain a compulsory license for use of the
work in the making of phonorecords duplic-
ating a sound recording fixed by another,
unless: (i) such sound recording was fixed
lawfully; and (ii) the making of the phonore-
cords was authorized by the owner of copy-
right in the sound recording or, if the sound
recording was fixed before February 15,
1972, by any person who fixed the sound re-
cording pursuant to an express license from
the owner of the copyright in the musical
work or pursuant to a valid compulsory li-

cense for use of such work in a sound re-
cording.

(c) Royalty Payable Under Compulsory Li-
cense.

(2) Except as provided by clause (1), the
royalty under a compulsory license shall be
payable for every phonorecord made and
distributed in accordance with the license.
For this purpose, a phonorecord is con-
sidered "distributed" if the person exercising
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the compulsory license has voluntarily and
permanently parted with its possession. With
respect to each work embodied in the
phonorecord, the royalty shall be either two
and three-fourths cents, or one-half of one
cent per minute of playing time or fraction
thereof, whichever amount is larger.
17 U.S.C. s 115 (19761.

FN3. The Tribunal also has jurisdiction to
determine rates applicable to the compulsory
licenses for secondary transmissions by
cable systems, see 17 U.S.C. ss 111.

801(b1(2) (1976), for public performances
by coin-operated phonorecord players, see
id. ss 116. 801(b)(1), and for the use of cer-
tain works in connection with noncommer-
cial broadcasting, see id. ss 118. 801(b'i(1'i.

The Tribunal is also responsible for receiv-
ing and distributing royalty fees payable un-
der the compulsory cable and coin-operated
phonorecord player licenses. See id. ss
111(d'i(3'I, 116(ci, 801(b)(3).

The phonorecord compulsory licensing system dates
back to 1909, when Congress first extended a com-
poser's copyright protection to include the right to
control manufacture of "parts of instruments serving
to reproduce mechanically the musical work."~
*4 "*159 Industry representatives expressed a fear
that this protection ran the risk of "establishing a
great music monopoly" because the Aeolian Com-

pany, a manufacturer of player-piano rolls, was ac-.

quiring exclusive contract rights Rom composers and
publishers. See H.R. Rep. No. 2222, 60th Cong., 2d
Sess. 7 (1909).fPN51 The music industry has under-
gone major trsnsformations in the intervening years,
but record producers have continued to argue that a
danger of monopolization and discriminatory prac-
tices exists, and Congress has concluded that a com-
pulsory licensing system is still warranted. See H.R.
Rep. No. 1476, 94th Cong., 2d Sess. 107 (1976)
U.S.Code Cong. dh Admin.News, p. 5659 (heremafim
cited as 1976 House Report); H.R. Rep. No. 83, 90th
Cong., 1st Sess. 66-67 (1967).

~4 Act ofMar. 4, 1909, ch. 320, s l(e), 35
Stat. 1075. The Supreme Court had held in

1908 that unauthorized manufacture ofplay-
er-piano rolls embodying a musical work did
not infringe the composer's copyright.
White-Smith Music Publishing Co. v.
Anollo Co.. 209 U.S. 1. 28 S.Ct. 319. 52
L.Ed. 655 (19081. In expanding the defini-
tion of inhgement to include mechanical
reproductions, Congress specifically men-
tioned in&ingement by the use of "disks,
rolls, bands, or cylinders." Act of Mar. 4,
1909, ch. 320, s 25(e), 35 Stat. 1081. The
current definition of "phonorecord," which
attempts to anticipate future technologies, is
set out in note 1 supra.

~ See Harm, The Compulsory License
Provisions of the U.S. Copyright Law, at 11

(1956), reprinted in 2 Studies Prepared for
the Subcommittee on Patents, Trademarks,
and Copyrights of the Senate Committee on
the Judiciary, 86th Cong., 1st Sess. (1960);
Rosenlund, Compulsory Licensing of Mu-
sical Compositions for Phonorecords Under
the Copyright Act of 1976, 30 Hastings L.J.
683, 686 (1979).

Although the availability of the compulsory license
under the 1909 Act has been very important to the
structure of the recording industry, the statutory pro-
cedures for invoking the license have rarely been
used.ghee The usual effect of the system is to make
the statutory royalty rate a ceiling on the price copy-
right owners can charge for use of their songs under
negotiated contracts: if the owner demands a higher
price in voluntary negotiations, the manufacturer can
turn to the statutory scheme, but if the owner is will-
ing to accept less than the statutory rate, he is fine to
do so.ghgJ Today, the vast majority of contracts for
use of copyrighted musical works involve voluntary
payment at precisely the statutory rate. See Adinst-
ment of Rovaltv Pavable Under Comnulsorv License
for Making and Distributine Phonorecords. 46
Fed.Reg 10.466. 10479-80 (1981); S.Rep. No. 473,
94th Cong., 1st Sess. 93-94 (1975) (hereinafter cited
as 1975 Senate Report). This was not the case earlier
in the century, because the statutory rate was then
high enough in terms ofpurchasing power to allow a
greater range for individual bargaining. IFN81 The
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right owners can charge for use of their songs under
negotiated contracts: if the owner demands a higher
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do so.~FN7 Today, the vast majority of contracts for
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1909 Act had set the royalty rate at two cents for each
"part" (e. g., disc) manufactured, and this rate re-
mained unchanged until the passage of the 1976

Copyright Act, which increased the statutory rate to
23/4 cents per copy and provided for further adjust-
ments by the Copyright Royalty Tribunal.

FN6. See Ad'ustment of Ro altv Pa able
Under Com ulso License for Makin and
Distributin Phonorecords 46 Fed Re
10466 10482 1981; see generally Henn,
supra note 5; Rosenlund, supra note 5.

FN7. The compulsory license applies only to
the second and subsequent recordings of a
musical work, after the copyright owner has
authorized a first recording to be made. He
is theoretically free to negotiate a higher
price for the first recording. Also, the com-

pulsory license and its royalty rate apply
only to use of the musical work, not the oth-
er talents of the copyright owner; if the com-
poser is also the performer, he is free to ne-
gotiate package prices for further recordings
by himself of the same song, and the com-
pulsory license only governs renditions of
his song by others. The significance to the
royalty rate proceeding of the high sums
paid to performing composers is briefly dis-
cussed in note 23 infra.

FN8. See Part II(B) infra.

The inadequacy of the two-cent rate after half a cen-
tury of economic change had long been recognized.
See, e. g., H.R. Rep. No. 83, 90th Cong., 1st Sess. 67
(1967). Nonetheless, the rate increase was continu-
ally delayed by the battle over comprehensive copy-
right law revision and as the years passed, spokesmen
for the opposing interests returned to argue over fur-
ther incremental adjustments. Ultimately Congress
found it "neither feasible nor desirable that these
rates should be adjusted exclusively by the normal le-
gislative process." 1975 Senate Report at 155.~FN9
Congress chose instead~5 «*160 to make a first, ap-
proximate modification of the royalty rate, and to del-
egate the authority to make future adjustments to an
independent tribunal. 17 U.S.C. s 801 b 1976 .

FN9. The first proposal for a royalty tribunal
was apparently made in the Senate in 1969.
See Briefing Papers on Current Issues
Raised by H.R. 2223, reprinted in 3 Copy-
right Law Revision; Hearings before the
Subcommittee on Courts, Civil Liberties,
and the Administration of Justice of the
House Committee on the Judiciary, 94th
Cong., 1st Sess. 2089 (1975) (hereinafter
cited as 1975 Hearings).

The Senate and the House proposed entirely different
structures for the independent body that would de-
termine rates. The Senate version provided an ad hoc
tribunal convened by the Register of Copyrights
whenever a rate proceeding was necessary; the Amer-
ican Arbitration Association was to name three of its
members to form the panel, and this choice would be
binding unless parties made well-founded objections.
S. 22, 94th Cong., 1st Sess. ~sgn3 1975 (hereinsiter
cited as Senate Bill), see 1975 Senate Report at 36,
157. Rate adjustments could be vetoed by resolution
of either house of Congress, and judicial review was
provided only when a party charged that a proceeding
for distribution of collected royalty fees was tainted
by partiality, corruption, fraud, or other
misconduct.~N10 Senate Bill ss 807, 809; see 1975
Senate Report at 37, 158.

FN10. The judicial review provision of the
Senate bill contemplated only
an order vacating, modifying or correcting a
final determination of the Tribunal concern-
ing the distribution of royalty fees

(a) Where the determination was procured
by corruption, fraud, or undue means.
(b) Where there was evident partiality or
corruption in any member of the panel.
(c) Where any member of the panel was
guilty of any misconduct by which the rights
ofany party have been prejudiced.
Senate Bill s 809; see 1975 Senate Report at
37, 158.

The House, in contrast, proposed a permanent body,
the Copyright Royalty Commission. The Commis-
sion would function like a traditional administrative
agency. Its three members would be appointed by the
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President for five-year terms, and its proceedings
would be subject to the Administrative Procedure
Act, including the normal scope of judicial review.
See 1976 House Report at 41-44, 174, 179. The legis-
lative veto was eliminated. Id. at 179.

As the conference report stated, the structure finally
chosen for the Tribunal "conforms in general to the
House bill, but with several changes." H.R. Rep.
No. 1733, 94th Cong., 2d Sess. 82 (1976) U.S.Code
Cong. & Admin.News, p. 5823 (hereinafter cited as
Conference Report ). The Act establishes "an inde-
pendent Copyright Royalty Tribunal in the legislative
branch." 17 U.S.C s 801 a 1976'.~N11 The
Tribunal is composed of five commissioners appoin-
ted by the President with the advice and consent of
the Senate for seven-year terms. Id. s 802. The
Tribunal is subject to the APA, and is directed to ad-
opt regulations "governing its procedure and methods
of operation" and to accompany its final decisions by
a statement of "the criteria that (it) determined to be
applicable to the particular proceeding, the various
facts that it found relevant to its determination in that
proceeding, and the specific reasons for its determin-
ation." Id. s 803. ~FN12 The APA also governs judi-
cial review of the Tribunal's actions, and there is no
legislative veto provision. Id. s 810.

the protection against arbitrary action by reconstitut-
ing the Tribunal as a permanent body. The Register
of *6 **161 Copyrights, testifying before a House
subcommittee, expressed her belief that the Senate
proposal was constitutional, but urged the House to

strengthen the Tribunal, emphasizing "that it should
have continuity and not be as ad hoc as is laid out in
the bill at the moment." 1975 Hearings at 1914-15

(testimony of Ms. Ringer). ~FN13 Assimilation of
the Tribunal to the usual agency model provides
greater practical and procedural assurances of a co-
herent royalty system.

FN13. See 122 Cong.Rec. 34,226 (1976)
(remarks of Rep. Kastenmeier) ("The House
changes were made on the advice of consti-
tutional scholars who urged that the Senate
version might contain constitutional infirm-
ities."). Correspondence debating the consti-
tutional merits of the Senate proposal was
set out as an appendix to the committee
hearings. See 1975 Hearings at 1921-25,
1956-60. A different constitutional objection
prompted transfer of the power to appoint
Tribunal members from the Register of
Copyrights to the President. See 1976 House
Reportat174;17USC s 802 a 1976.

FN11. The parties do not argue that the
characterization of the Tribunal as "in the le-
gislative branch" has any relevance to the is-
sues in this case.

FN12. The Senate proposal had directed
only that "(e)xcept as otherwise provided by
law, the Tribunal shall determine its own
procedure," and that "(e)very final decision
of the Tribunal shall be in writing and shall
state the reasons therefor." Senate Bill s
804(c), (d); see 1975 Senate Report at 36,
157.

Replacement of the legislative veto by the normal
process of judicial review was intended to "permit
more detailed, thoughtful, and caref'ul review of pos-
sibly arbitrary or capricious determinations" of the
Tribunal. 1976 House Report at 179, U.S.Code Cong.
8 Admin.News at p. 5795, Congress also enhanced

The present case involves petitions for review of the
Tribunal's first redetermination of the royalty rate for
the phonorecord compulsory license. The statute re-
quires the Tribunal to institute proceedings for a roy-
alty adjustment on January 1, 1980, and, upon peti-
tion, "in 1987 and in each subsequent tenth calendar
year."17USC s 804'a 1 2 1976. The rate
applicable to the phonorecord license is to
be calculated to achieve the following objectives:
(A) To maximize the availability of creative works to
the public;
(B) To afford the copyright owner a fair return for his
creative work and the copyright user a fair income
under existing.economic conditions;

(C) To reflect the relative roles of the copyright own-
er and the copyright user in the product made avail-
able to the public with respect to relative creative
contribution, technological contribution, capital in-

vestment, cost, risk, and contribution to the opening
of new markets for creative expression and media for
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804(c), (d); see 1975 Senate Report at 36,
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Replacement of the legislative veto by the normal
process of judicial review was intended to "permit
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sibly arbitrary or capricious determinations" of the
Tribunal. 1976 House Report at 179, U.S.Code Cong.
8 Admin.News at p. 5795, Congress also enhanced
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applicable to the phonorecord license is to
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their communication;

(D) To minimize any disruptive impact on the struc-
ture of the industries involved and on generally pre-
vailing industry practices.

Id. s 801'(1'l. Until that redeternnnation has been
made, the royalty rate is "either two and three-fourths
cents, or one-half of one cent per minute of playing
time or fraction thereof, whichever amount is larger."
Id. s 115(c'1 (2'L

II. THE NEW ROYALTY RATE

The Copyright Royalty Tribunal published notice of
its first proceeding to determine the royalty rate for
the phonorecord compulsory license on January 2,
1980. 45 Fed.Res. 63 (19801. In the spring of that
year, the Tribunal accepted submissions of economic
studies and legal motions, and then commenced evid-
entiary hearings that lasted forty-six days and in-
volved thirty-five witnesses. See Adiustment of Rov-
altv Pavable Under Compulsorv License for Making
and Distributing Phonorecords 46 Fed.Res. 10.466.
10.466-67 (19811. Closing arguments followed in
November, and the Tribunal published the new rate
in the Federal Register on January 5, 1981. 46
Fed.Reg. 891 (1981). The royalty rate was increased
to "four cents, or three-quarters of one cent per
minute ofplaying time or fraction thereof, whichever
amount is larger." Id. at 892 (to be codified at 37
C.F.R. s 307.2). The Tribunal also set out a complex
system for future interim adjustments in the rate to
reflect increases in the average list price of albums.
Id. (to be codified at 37 C.F.R. s 307.3-.4). On Febru-
ary 3, the Tribunal published its fmdings in a detailed
statement ofthe reasons for the adjustment it made in
the rate. 46 Fed Res. 10.466-87 (1981).

Various parties petitioned for review ofthe Tribunal's
action. Parties on the receiving end argued that the
royalty wis too low, and that the effective date of the
increase had been improperly postponed; IFN141 *7
**162 parties who would be paying the royalty ar-
gued that the rate was too high and that the proced-
ures for making interim adjustments were unlawfuL
IFN151 We turn first to the contentions concerning
the Tribunal's determination of the four-cent royalty
rate itself.

FN14 Royalty recipients are represented in
this court by the American Guild ofAuthors
and Composers ("AGAC"), and the
Nashville Songwriters'ssociation Interna-
tional ("NSAI"), both petitioners, and the
National Music Publishers'ssociation
("NMPA"), an intervenor. We will refer to
these parties generically as the copyright
owners. Their argument relating to the ef-
fective date of the royalty increase is ad-
dressed in Part III infia.

FN15. Persons who must pay for the use of
copyrighted musical works are represented
in this court by the Recording Industry As-
sociation of America ('RIAA") and CBS
Inc., petitioners, and the intervenors Nation-
al Association of Recording Merchandisers
("NARM") and Amusement and Music Op-
erators Association ("AMOA"). We will
refer to these parties generically as the copy-
right users. Their argument relating to the
system for interim adjustments is addressed
in Part III infia.

A. The Adequacy ofthe Tribunal's Explanation

The Copyright Act, as we have noted, requires the
Tribunal to "state in detail the criteria that the
Tribunal determined to be applicable to the particular
proceeding, the various facts that it found relevant to
its determination in that proceeding, and the specific
reasons for its determination." 17 U.S.C. s 803(bl
(19761. On the basis of this detailed statement and the
record before the Tribunal, judicial review is avail-
able in accordance with the provisions of the Admin-
istrative Procedure Act. Id. s 810: see Amusement
and Music Ooerators Ass'n v. Coovriuht Rovaltv
Tribunal. 636 F.2d 531 (D C Cir 19801.

The copyright users insist that the incorporation of
the usual APA review provisions in the statutory
scheme demonstrates a congressional desire for
"searching judicial scrutiny." Responsive Brief for
Petitioners RIAA and CBS Inc. at 13 n.32. They
stress the reference in the House report to "the full
scope ofjudicial review provided by Chapter 7 of the
Administrative Procedure Act." 1976 House Report
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the usual APA review provisions in the statutory
scheme demonstrates a congressional desire for
"searching judicial scrutiny." Responsive Brief for
Petitioners RIAA and CBS Inc. at 13 n.32. They
stress the reference in the House report to "the full
scope ofjudicial review provided by Chapter 7 of the
Administrative Procedure Act." 1976 House Report

 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



662 F.2d 1

662 F.2d 1, 213 U.S.App.D.C. 156, 212 U.Sl'.Q. 69, 1981 Copr.LDec. P 25,294

(Cite as: 662 F2d 1)

Page 8

at 179, U.S.Code Cong. & Admin.News at p. 5795.
The context of this reference makes clear, however,
that the House committee did not contemplate intrus-
ive judicial review beyond that ordinarily available
under the APA, but rather contrasted the normal APA
process of reviewing both the substantive and proced-
ural aspects of all final decisions with the Senate's

proposal to limit judicial review to gross procedural
irregularities in the royalty distribution
proceedings. (FN161

FN16. See note 10 supra and accompanying
text. The passage in question reads:
The Committee concluded that determina-
tions of the Copyright Royalty Commission
were not appropriate subjects for regular re-
view by Congress and that the provisions of
the Senate bill providing for judicial review
were far too restrictive. Therefore, it
amended the Senate bill to eliminate auto-
matic Congressional review and to broaden
the scope of judicial review. The amended
bill provides for the full scope ofjudicial re-
view provided by Chapter 7 of the Adminis-
trative Procedure Act. Congressional review
of the activities of the Copyright Royalty
Commission will occur as part of the over-
sight functions of the Judiciary Committees
of the House of Representatives and the
Senate. The oversight process will provide
the Congress sufficient information to de-
termine whether statutory changes are
needed at some time in the future.
The expanded judicial review provided in
the Committee amendment will permit much
more detailed, thoughtful, and careful re-
view of possibly arbitrary or capricious de-
terminations of the Commission than can be
provided by Congressional review.
1976 House Report at 179, U.S.Code Cong.
&, Admin.News at p. 5795.

jQ The Copyright Act permits the Tribunal to con-
duct its royalty determination as an informal rule-
making.rFN171 In such proceedings, the APA re-
quires a court to "hold unlawful and set aside agency
action, findings and conclusions" if they are
"arbitrary, capricious, an abuse of discretion, or oth-

erwise"8 **163 not in accordance with law." 5

U.S.C. s 706(2)(A) (197Q. Our responsibilities under
this "arbitrary and capricious" standard include ascer-

taining the facts on which the Tribunal relied in mak-

ing its decision, determining whether those facts have
some basis in the record, IFN181 and judging whether
a reasonable decisionmaker could respond to those
facts as the Tribunal did. See, e. g., Weverhaeuser
Co. v. Costle. 590 F 2d 1011 1027 (D.C.Cir.1978'l.

FN17. The Copyright Act gives the Tribunal
considerable freedom to d~e its own
procedures. See 17 U S.C. s 803(a'i (1976).
Petitioners do not suggest that Congress in-
tended to limit the Tribunal to proceedings
"on the record" requiring the full formal
protections ofAPA ss 556 and 557, 5 U.S.C.
ss 556, 557 (1976); cf. United States v. Flor-
ida East Coast Rv.. 410 U.S. 224. 93 S.Ct.
810. 35 L Ed 2d 223 (1973'.

F~N1 . To the extent that "substantial evid-
ence" review may be stricter than "arbitrary
and capricious" review (but see, e. g., Pa-
cific Legal Foundation v. Deo't of Transo..
593 F.2d 1338. 1343 n.35 (D.C.Cir.l, cert.
denied, 444 U.S. 830 100 S.Ct. 57. 62
L.Ed.2d 38 (1979'i), nothing in the Copy-
right Act or its legislative history suggests a
legislative intent to impose the more strin-
gent standard in review of the Tribunal's de-
cisions. The dictates of the APA, incorpor-
ated by reference in 17 U.S.C. s 810 (1976'l.

apply the "substantial evidence" standard to
rulemaking only when it is "reviewed on the
record of an agency hearing provided by
statute," 5 U.S.C. s 706(2)(Ek see, e. g., Pa-
cific Leaal Foundation. 593 F.2d at 1343

~n Congress did not make such provision
for the proceedings of the Tribunal.
While we have found the evolution of the ju-
dicial review provisions of the Copyright
Act more instructive than reliance on isol-
ated phrases, we note in response to the
copyright users'rguments that none of the
congressional reports made allusion to the
"substantial evidence" standard. Indeed, the
House report spoke specifically of "review
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legislative intent to impose the more strin-

gent standard in review of the Tribunal's de-
cisions. The dictates of the APA, incorpor-
ated by reference in 17 U.S.C. s 810 1976

apply the "substantial evidence" standard to
rulemaking only when it is "reviewed on the
record of an agency hearing provided by

cific Le al Foundation 593 F.2d at 1343
n.35. Congress did not make such provision
for the proceedings of the Tribunal.
While we have found the evolution of the ju-
dicial review provisions of the Copyright
Act more instructive than reliance on isol-
ated phrases, we note in response to the
copyright users'rguments that none of the
congressional reports made allusion to the
"substantial evidence" standard. Indeed, the
House report spoke specifically of "review

 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



662 F.2d 1

662 F.2d 1, 213 U.S.App.D.C. 156, 212 U.S3'.Q. 69, 1981 Copr.L.Dec. P 25@94

(Cite as: 662 F.2d 1)

Page 9

of possibly arbitrary or capricious determin-
ations of the Commission." 1976 House Re-

port at 179, U.S.Code Cong. 8'c Admin.News
at p. 5795. We do not place great weight on
this language, but it hardly expresses a de-

sire on the part of the committee to go bey-
ond the usual scope of review of informal
rulemaking under the APA.

~2 When applying the "arbitrary and capricious"
standard to the Tribunal's determinations, we must
bear in mind that the thoroughness of the factual sup-
port an agency can supply for its decision will vary
with the nature of the decision being made. See, e. g.,
FCC v. National Citizens Comm. for Broadcasting.
436 U.S. 775 813. 98 S.ct 2096. 2121. 56 L.Ed.2d
697 (19781; Industrial Union Den't v. Hobson. 499
F2d 467. 474-75 (D.C.Cir.l9741. The setting of the
royalty rate is not a routine exercise in historical cost
of service ratemaking for a public utility. At least
three distinct aspects of the royalty rate scheme in-
crease the deference that this court owes to the
Tribunal's conclusions.

First, some of the statutory factors require the
Tribimal to estimate the effect of the royalty rate on
the future of the music industry. The rate should be
calculated I'FN191 to "maximize the availability of
creative works to the public," but to "minimize any
disruptive impact on the structure of the industries in-
volved and on generally prevailing industry prac-
tices." 17 U.S.C. ss 801'(1'I(Al. (D1 (1976). These
criteria require determinations "of a judgmental or
predictive nature," and the court must be aware that "
'a forecast of the direction in which the future public
interest lies necessarily involves deductions based on
the expert knowledge of the agency,' FCC v. Na-
tional Citizens Comm for Broadcastina. 436 U.S at
813-14. 98 S.Ct. at 2121 (quoting FPC v. Transcon-
tinental Gas Pipe Line Coro 365 U.S. 1 29. 81 S.Ct.
435. 450. 5 L Ed.2d 377 (19611). In establishing a
permanent Tribunal, Congress expressed its expecta-
tion that members would be appointed 'rom among
persons who have demonstrated professional compet-
ence in the field of copyright policy," 1976 House
Report at 174-75, U.S.Code Cong. k, Admin.News at
p. 5791, and a court must recognize the contributions
of this expertise.

FN19. Without choosing among competing
dictionaries, we agree that the natural read-

ing of the language of s 801AA(ll is that the
royalty rate is to be "calculated to achieve
the following objectives" in the sense of be-

ing designed or adapted for the achievement
of those objectives, not in the sense ofbeing
the result of a rigorous mathematical deriva-
tion. See Brief for Respondent Copyright
Royalty Tribunal at 30.

Second, other statutory criteria invite the Tribunal to
exercise a legislative discretion in determining copy-
right policy in order to achieve an equitable division
ofmusic industry profils between the copyright own-
ers and users. Section 801(b)(1)(C) provides that the
royalty rate should "refiect the relative roles of the
copyright owner and the copyright user in the product
..." (emphasis*9 "*164 added). Similarly, section
801(b'I(11(B) states a congressional purpose to
"afford the copyright owner a fair return for his creat-
ive work and the copyright user a fair income under
existing economic conditions." It is evident that the
"fairness" of the return to a songwriter for his creat-
ive effort cannot be defined by the traditional meth-
ods ofcost of service ratemaking; a broader inquiry is
called for. IFN201 Under these circumstances, a court
owes considerable deference to the Tribunal's ulti-
mate pohcy choices. See Citizens to Preserve Over-
ton Park. Inc. v. Volpe. 401 U.S. 402. 416. 91 S.Ct.
814. 823. 28 LEd.2d 136 (19711; Action for Chil-
dren's Television v. FCC. 564 F.2d 458. 479
(D.C.Cir.1977); Federation of Homemakers v.
Schmidt 539 F.2d 740. 743 (D C Cir.19761.

FN20. We recognize, see note 15 supra, that
the copyright owners who receive royalties
include both the composers themselves and
their publishers (as well as other persons).

Finally, the statutory factors pull in opposing direc-
tions, and reconciliation of these objectives is com-
mitted to the Tribunal as part of its mandate to de-
termine "reasonable" royalty rates. Both the House
and the Senate had originally passed bills whose only
instruction to the Tribunal was to assure that the roy-
alty rate was reasonable.IFN211 although the House
report had stated objectives that it "anticipated that
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First, some of the statutory factors require the
Tribunal to estimate the effect of the royalty rate on
the future of the music industry. The rate should be
calculated ~FN19 to "maximize the availability of
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the following objectives" in the sense of be-

ing designed or adapted for the achievement
of those objectives, not in the sense of being
the result of a rigorous mathematical deriva-
tion. See Brief for Respondent Copyright
Royalty Tribunal at 30.

Second, other statutory criteria invite the Tribunal to
exercise a legislative discretion in determining copy-
right policy in order to achieve an equitable division
ofmusic industry profits between the copyright own-

royalty rate should "reflect the relative roles of the
copyright owner and the copyright user in the product
..."'emphasis*9 ""164 added). Similarly, section
~80! b l 8 states a congressional purpose to
"afford the copyright owner a fair return for his creat-
ive work and the copyright user a fair income under
existing economic conditions." It is evident that the
"fairness" of the return to a songwriter for his creat-
ive effort cannot be defined by the traditional meth-
ods of cost of service ratemaking; a broader inquiry is
called for. ~FN20 Under these circumstances, a court
owes considerable deference to the Tribunal's ulti-
mate policy choices. See Citizens to Preseive Over-
ton Park Inc.. ol e 401 US 402 416 1 S Ct
814 823 28 LEd2d 136 197," Action f r Chil-
dren's Television v. FCC 564 F.2d 458 479
~C.Ctr.1977; Federation of Homemakers v.

Schmidt 539 F.2d 740 743 .C.Cir.1976 .

FN20. We recognize, see note 15 supra, that
the copyright owners who receive royalties
include both the composers themselves and
their publishers (as well as other persons).

Finally, the statutory factors pull in opposing direc-
tions, and reconciliation of these objectives is com-
mitted to the Tribunal as part of its mandate to de-
termine "reasonable" royalty rates. Both the House
and the Senate had originally passed bills whose only
instruction to the Tribunal was to assure that the roy-
alty rate was reasonable,~FN21 although the House
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the Commission will consider." ~FN22 As part of the
compromise that produced the final structure of the
Tribunal, most of those objectives were written into
the statute, see Conference Report at 82, but the
Tribunal was not told which factors should receive
higher priorities. To the extent that the statutory ob-

jectives determine a range of reasonable royalty rates
that would serve all these objectives adequately but
to differing degrees, the Tribunal is free to choose
among those rates, and courts are without authority to

set aside the particular rate chosen by the Tribunal if
it lies within a "zone of reasonableness." Perinian
Basin Area Rate Cases 390 U.S. 747 767 88 S.Ct.
1344 1360 20 L.Ed.2d 312 1968; FPC v. Natural
Gas Pi eline Co. 315 U.S. 575 586 62 S.Ct. 736
743 86 L.Fd 1037 1942; Hercules Inc v EPA
598 F.2d 91 107 D C Cir.1978 .

F¹1. See Senate Bill ~e801 b 1; 1975

Senate Report at 36, 155; 115 Cong.Rec.
3855 (1976) ("to make determinations con-

cerning the adjustment of the copyright roy-
alty rates as provided in sections 111, 115,

116, and 118 so as to assure that such rates
are reasonable"), 1976 House Report at 41,
173; 115 Cong.Rec. 32,004 (1976) ("to
make determinations concerning the adjust-
ment of reasonable copyright royalty rates as
provided in sections 115 and 116"). Both
bills provided more elaborate standards for
the cable transmission royalty under section
111. The House bill also provided that the
phonorecord royalty adjustments could only
be "based upon relevant factors occurring
subsequent to the date of enactment of this
Act;" the House receded on this latter provi-
sion in conference. Conference Report at 82;
17 U.S.C. s 801 1 1976 .

FN22. 1976 House Report at 173-74,
U.S.Code Cong. & Admin.News at pp.
5789-5790. The report stated:
No specific standards governing the estab-
lishment or adjustment of rates by the Com-
mission, other than rates for cable transmis-
sions, have been detailed in the legislation,
because the Committee did not wish to limit
the factors that the Commission might con-

sider in a world of constantly changing eco-

nomics and technology. However, it is anti-

cipated that the Commission will consider
the following objectives in determining a
reasonable rate under sections 115 and 116:

(1) The rate should maximize the availabil-

ity of diverse creative works to the public.

(2) The rate should afford the copyright
owner a fair income, or if the owner is not a
person, a fair profit, under existing econom-

ic conditions, in order to encourage creative
activity.

(3) The rate should not jeopardize the ability
of the copyright user
(a) to earn a fair income, or if the user is not
a person, a fair profit, under existing eco-

nomic conditions, and

(b) to charge the consumer a reasonable
price for the product.

(4) The rate should reflect the relative roles
of the copyright owner and the copyright
user in the product made available to the
public with respect to relative creative con-
tribution, technological contribution, capital
investment, cost, risk, and contribution to
the opening of new markets for creative ex-
pression and media for their communication.

(5) The rate should minimize any disruptive
impact on the structure of the industries in-
volved and on generally prevailing industry
practices
Id.

*10 "*165 The copyright users attack the Tribunal's
explanation of its reasons for choosing the four-cent
royalty rate. They insist that the Tribunal has failed to
give a sufficient derivation of the four-cent figure,
that the Tribunal did not give adequate consideration
to certain relevant factors, and that the Tribunal im-

properly gave weight to other, irrelevant factors.
None of these objections require extended
discussion,~FN23 but there may be some value for
future Tribunal decisions in a brief treatment of a few
of them.

FN23. The less substantial claims include
the objection of AMOA that the Tribunal
did not give sufficient consideration to the
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cipated that the Commission will consider
the following objectives in determining a
reasonable rate under sections 115 and 116:

(1) The rate should maximize the availabil-

ity of diverse creative works to the public.

(2) The rate should afford the copyright
owner a fair income, or if the owner is not a
person, a fair profit, under existing econom-

ic conditions, in order to encourage creative
activity.

(3) The rate should not jeopardize the ability
of the copyright user
(a) to earn a fair income, or if the user is not
a person, a fair profit, under existing eco-

nomic conditions, and

(b) to charge the consumer a reasonable
price for the product.
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of the copyright owner and the copyright
user in the product made available to the
public with respect to relative creative con-
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investment, cost, risk, and contribution to
the opening of new markets for creative ex-
pression and media for their communication.

(5) The rate should minimize any disruptive
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volved and on generally prevailing industry
practices
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*10 "*165 The copyright users attack the Tribunal's
explanation of its reasons for choosing the four-cent
royalty rate. They insist that the Tribunal has failed to
give a sufficient derivation of the four-cent figure,
that the Tribunal did not give adequate consideration
to certain relevant factors, and that the Tribunal im-

properly gave weight to other, irrelevant factors.
None of these objections require extended
discussion,~FN23 but there may be some value for
future Tribunal decisions in a brief treatment of a few
of them.
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the objection of AMOA that the Tribunal
did not give sufficient consideration to the
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economic plight of jukebox operators as a

major class of record consumers, see Brief
for Intervenor AMOA, and RIAA's assertion
that the Tribunal erred by giving greater cre-

dence to the RIAA's incompletely disclosed
data submissions where the data weighed
against the Association's positions than
where the data weighed in favor of them, see
Responsive Brief for Petitioners RIAA and
CBS Inc. at 28-30; cf. note 32 infra. RIAA
also attacks the Tribunal's conclusion that
information concerning rates of compensa-
tion under foreign compulsory licenses "is

relevant(,) because it provides one measure
of whether copyright owners in the United
States are being afforded a fair return." 46
Fed.Re . at 10483. We see nothing in the
statute or its legislative history that requires
the Tribunal to close its eyes to conditions in
other countries while deciding what a fair
return to a composer should be.
Finally, the Tribunal acted well within its
discretion when it refused to set the rate of
compensation for all copyright owners at a
level that would avoid excessive enrichment
of songwriters who perform their own
works. See 46 Fed.Re . at 10484 The
Tribunal found that designation of a small
portion of the singer-songwriters'ees as a
royalty for use of the composition is merely
conventional, and does not change the fact
that the heavy compensation of these per-
formers is a prbduct ofbargaining, not of the
compulsory license system. Id. The Tribunal
was entitled to conclude that the wealth of
the singer-songwriters does not justify deny-
ing nonsinging songwriters a fair return, and
that evidence documenting this wealth was
essentially irrelevant to the royalty proceed-
ing.

The copyright users make a fundamental argument
that the Tribunal's decision provides no explanation
for the selection of the four-cent figure. We recognize
that the character of the Tribunal's explanation leaves
room for improvement, but the industry's objection is
greatly overstated. Stylistically, the Tribunal's opin-

ion is structured more as a demonstration that the
four-cent royalty rate is calculated to achieve the stat-

utory objectives than as a derivation of a 4.00$ nu-

merical figure. But this difference in focus does not
obscure the basis of the Tribunal's decision.

The Tribunal's explanation of the rate increase is pub-
lished in the Federal Register, and there is no need to
recount it at length here. The Tribunal analyzed the
empirical evidence in relation to the statutory criteria.

One major target of the copyright owners'ubmis-
sions, the effect of inflation on their return from the

royalty rate, was pertinent to several factors.~24
"'11 '"""166 The Tribunal found that the current rate
was too low to provide a financial incentive that
would maximize the production of creative works,
and rejected copyright users'laim that the effect of a
rate increase on price (and thereby on demand) would
be substantial enough to diminish the variety of new
works that the industry could make available to the
public. 46 Fed.Re, at 10 479. Analyzing the relative
contributions of the owners and users and their re-
spective shares of recording industry revenues (as
well as the shares taken by a third group, the per-
forming artists), the Tribunal concluded that the re-
turn to the copyright owners had unfairly dwindled
because of the price ceiling while the return to others
had been greatly enhanced. FN25 Id. at 10.480
10 483.

FN24. Petitioners RIAA and CBS take a
somewhat ambiguous position on the propri-
ety of considering inflation at all in the roy-
alty rate proceeding, see Brief for Petitioners
RIAA and CBS Inc. at 39-40 & n.104. It is
obvious, however, that the purchasing power
of the return to the copyright owners is an

essential element in determining the fairness
of the return, see 17 U.S.C. s 801 1

~1976, in evaluating the effectiveness of the
rate in maximizing the availability of music-

ting a rate that reflects the relative roles of
copyright owners and users, see id. s

801~b+1~C, particularly where the owners'ate

is fixed by law arid the users remain free
to charge what the market will bear.
We agree with petitioners that the Tribunal
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was too low to provide a financial incentive that
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would be acting improperly if it ignored the
statutory criteria altogether and set the rate
merely by multiplying the interim figure in s

~II 5 c 2 by the increase in the consumer
price index over some interval of time. See
Brief for Petitioners RIAA and CBS Inc. at
34-46. Petitioners present no genuine evid-

ence, however, that this was the Tribunal's
method. The Tribunal's exhaustive proceed-

ings and its twenty-page opinion would be a

massive exercise in hypocrisy if petitioners
were correct. Petitioners calculate that an

appropriate choice of base period would
give a roughly equivalent number, they liA

out of context the Tribunal's allusions to in-

flation as a factor affecting the fairness of a
given royalty rate, and they purport to recon-
struct backroom bargaining by reading
between the lines in the brief dissent of
Tribunal Commissioner Burg, see 46
Fed.Re . at 10486-87. This is hardly a

showing that would rebut the strong pre-
sumption of regularity in administrative de-

cisionmaking. See, e. g., Hercules Inc. v.
EPA 598 F.2d 91 123 D.C.Cir.1978 .

FN25. The Tribunal recognized that increas-

ing sales volume could theoretically main-
tain the fairness of the songwriter's rate of
return while inflation eroded the statutory
rate, but found that the empirical evidence
demonstrated that inflation had greatly out-

stripped the slight increases in record sales.
46 Fed Re at 10485. The Tribunal also
found, for example, that from 1955 to 1979
composers'oyalties had declined from be-

ing slightly greater than performers'oyal-
ties to barely a quarter of the performers'hare,

id. at 10485 and that from 1964 to
1974 copyright owners'oyalty payments
declined from 11.2% of wholesale record
price to 7.2%, id. at 10 41!i.

In light of the economic evidence, the "relative roles"

of the copyright owners and others, and the higher
level of remuneration to composers under compuls-

ory licenses abroad, the Tribunal concluded that a fair
return to the owners required an immediate increase

in the royalty rate "to at least four cents per song." Id.

at 10 485. The Tribunal also found that a four-cent

royalty would be consistent with the opposing con-

straints among the statutory criteria, that the rate did

not disrupt industry structure and practices or unfairly
diminish the income of the copyright users. Id.; id. at

10,481, 10482.~FN26 The Tribunal's discussion
more than satisfies the statutory directive to state in

detail the criteria, factual findings, and "specific reas-

ons for its determination," 17 U.S.C. s 803 1976 .

FN26. In determining the economic effect of
the royalty rate increase on record produ-
cers, wholesalers, retailers, and the consum-

ing public, the Tribunal rejected the copy-
right users'nalysis, finding that "(t)he evid-

ence shows that increases at wholesale do

not have an automatic multiplier effect
through the distribution chain to the retail
level," 46 Fed.Re . at 10 484 and that re-
cord companies had demonstrated on other
occasions their ability to absorb some cost
increases, including the 1978 increase in the

royalty rate for the compulsory license. Id.;
id. at 10,482. The copyright users attempt to
challenge these findings, see Brief for Peti-
tioners RIAA and CBS Inc. at 33 n.91, Brief
for Intervenor NARM passim. Suffice it to

say that substantial evidence supports the
Tribunal's findings that, while the recording
industry may pass on the cost increase to the
consumer, past practices make it equally
possible that it may not, and that record
price increases have not been characterized

by an automatic, rigid "multiplier" effect.

~3 We conclude that, based on the statutory object-
ives and the character of the determination they re-

quire, the Tribunal has adequately explained its

choice of a royalty rate. The copyright users have not
shown that the rate chosen lies outside the zone of
reasonableness suggested by the Tribunal's factual

findings, or that the Tribunal's decision is arbitrary or

capricious.

B. The Bargaining Room Theory

~4 The copyright owners assert that the Tribunal
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misconstrued the purpose of the statutory royalty
rate, and set the rate too low because of this misinter-
pretation. They argue that the two-cent royalty rate
set by Congress in 1909 did not become a rigidly pre-
vailing rate until much later in this century. The own-

ers insist that the intent of Congress in 1976 was to

revive the flexibility of the original compulsory li-

cense system, and that the Tribunal should have set a
rate high enough to leave greater room for individual
songwriters to negotiate a fair return on their works

by bargaining within a range below the statutory ceil-

ing.

The Tribunal rejected this argument, explaining that
the bargaining room theory was inconsistent with the
Tribunal's interpretation of the statutory criteria:
*12 "'"'167 The statute requires the Tribunal to estab-

lish a "reasonable" royalty rate calculated to achieve
the statutory objectives. We adopt the view of RIAA
that:
A rate that is deliberately fixed above the level that
the market can bear so that a lower rate can be nego-
tiated in the marketplace cannot be 'reasonable.'uch

a rate would yield more than the 'fair return'o
copyright owners mandated by the statute.

46 Fed Re~ at 10 478 (emphasis and footnote omit-
ted). The Tribunal did not agree with RIAA's eco-

nomic argument that bargaining was impossible,
~N27 but concluded that the statutory rate should
itself be reasonable and should afford the possibility
of what the Tribunal considered a fair return to indi-
vidual songwriters, while leaving them free to accept
less ifbargaining did take place.

FN27. See 46 Fed.Re . at 10482 10483.
RIAA's position on the impossibility of bar-

gaining was set out in its Proposed Findings
ofFact and Conclusions ofLaw, at 190-208,
Joint Appendix at 599-617. Contrary to the
assertions of RIAA, see Responsive Brief
for Petitioners RIAA and CBS Inc. at 22-23,
we find the Tribunal's approach to the role
of bargaining both internally consistent and

supported by substantial evidence in the re-

cord.

We have already observed that the statutory criteria,

including the directive that the rate be calculated to
"afford the copyright owner a fair return for his creat-

ive work," leave the Tribunal substantial discretion to

determine policy within the f'ramework of the statute,
and that the Tribunal's choices in this area are entitled

to deference.~FN28 The copyright owners argue,
however, that the legislative history clearly demon-

strates that Congress intended to restore the free play
of market forces within a generous price ceiling, and
that the Tribunal's ruling must be set aside as incon-

sistent with that legislative intent.

FN28. See text accompanying note 20 supra.
Furthermore, the Tribunals'nterpretation of
the statute that it is charged to execute is en-

titled to some deference. See Miller v. You-
akim 440 U.S. 125 144 n.25 99 S.Ct. 957

968 n.25 59 L.Ed.2d .1 94 1979 .

The copyright owners correctly point out that a
House committee report issued in 1967 appears to ex-

press a legislative intent to adopt the bargaining room
approach. See H.R.Rep.No.83, 90th Cong., 1st Sess.
72-74 (1967). ~FN29 This 1967 bill, however, was
not enacted into law, and its approach to the com-

pulsory license was significantly changed by the sub-

sequent creation of the Copyright Royalty Tribunal.
The choice between a bargaining room theory and a

prevailing rate theory of the royalty continued to

spark controversy over the years, and the 1967 re-
port's summary of the opposing contentions of the

copyright owners and users was repeated with some
statistical updating in the 1975 Senate report. See
1975 Senate Report at 93-94. But the conclusions of
the 1967 House report were not repeated. Rather, the
Senate committee drew no explicit conclusion on this
issue, merely expressing its approval of a rate in-

crease to 21/2 cents, and observing that "the publish-
ers and composers will have the opportunity to

present their case to the Copyright Royalty Tribunal,
an expert body qualified to review the economic
evidence in detail." Id. at 94.

FN29. For example, the committee stated:
The committee is setting a statutory rate at
the high end of a range within which the
parties can negotiate, now and in the future,
for actual payment of a rate that reflects
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not enacted into law, and its approach to the com-

pulsory license was significantly changed by the sub-
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The choice between a bargaining room theory and a

prevailing rate theory of the royalty continued to

spark controversy over the years, and the 1967 re-
port's summary of the opposing contentions of the

copyright owners and users was repeated with some
statistical updating in the 1975 Senate report. See
1975 Senate Report at 93-94. But the conclusions of
the 1967 House report were not repeated. Rather, the
Senate committee drew no explicit conclusion on this
issue, merely expressing its approval of a rate in-

crease to 21/2 cents, and observing that "the publish-
ers and composers will have the opportunity to

present their case to the Copyright Royalty Tribunal,
an expert body qualified to review the economic
evidence in detail." Id. at 94.

FN29. For example, the committee stated:
The committee is setting a statutory rate at
the high end of a range within which the
parties can negotiate, now and in the future,
for actual payment of a rate that reflects
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market values at that time, but one that is not
so high as to make it economically imprac-
tical for record producers to invoke the com-

pulsory license ifnegotiations fail.

H.R.Rep.No.83, 90th Cong., 1st Sess. 74

(1967).

Thus, the legislative history does not demonstrate
that Congress intended to impose a bargaining room
rationale on the Tribunal's determination of a reason-

able rate.~30 The legislative history indicates «13

«*168 only that the bargaining room theory had been
considered, and that Congress had chosen to express
its will through the statutory criteria instead. These
criteria do not explicitly address the bargaining room
question, and that dispute can only be resolved
through the Tribunal's articulation of principles that
flesh out the statutory notions of "reasonable" rates
and "fair" returns.

FN30. The 1976 House report did not dis-

cuss the bargaining room theory, but merely
alluded to the "extensive review and analys-
is of the testimony and arguments received"
concerning the amount of the royalty rate in
the Senate report. 1976 House Report at

111, U.S.Code Cong. & Admin.News at p.
5726. The report cited the 1967 House re-

port earlier in its discussion of the compuls-
ory license, but only for a limited purpose:
"The arguments for and against retention of
the compulsory license are outlined at pages
66-67 of this Committee's 1967 report
(H.Rept.No.83, 90th Cong., 1st Sess.). The 'ommittee'sconclusion on this point re-

mains the same as in 1967 ...." Id. at 107,
U.S.Code Cong. 8r. Admin.News at p. 5722
(emphasis added). Petitioners'uotations
from the 1975 hearings, see Reply Brief of
Petitioners AGAC and NSAI, demonstrate
that the Register of Copyrights supported the
bargaining room theory, and that some
members of the House committee ques-
tioned the wisdom of the compulsory licens-

ing system, but they shed no light on the de-

cision Congress made in enacting the stat-

ute.

The Tribunal's decision that the royalty rate must be

reasonable as set, and must not yield an unfairly large

return, is based on a reasonable interpretation of the

statutory language and is entitled to the deference of
this court. Congress established a permanent tribunal,

in part, to assure the development of a consistent roy-

alty policy.~31 The copyright owners have not

shown that this policy determination should be re-

versed.~32

FN31. See 3 1975 Hearings 1923

(memorandum of Prof. Gellhom); note 13

and accompanying text supra.

FN32. The copyright owners also argue that

their cross-examination of industry testi-

mony was unduly impaired by the Tribunal's

failure to insist that the data underlying a

commissioned economic survey be dis-

closed. See 46 Fed Re . at 10478. As we
have observed, see note 17 and accompany-

ing text supra, the Copyright Act does not
require formal hearing procedures before the
Tribunal. Petitioners cite as the basis for
their argument the Tribunal's procedural reg-
ulations, which guarantee a right of cross-

examination, and which spebify that parties
submitting analyses must make available
their input data if the Tribunal so requests.
37 C.F,R. s 301.51(h), (1) (1980). While we
do not condone RIAA's defiance of the
Tribunal's request for data, we see nothing
in the regulations that would preclude the
Tribunal from withdrawing its request, or
that would require the Tribunal to strike a

survey fiom the record because a request for
underlying data had been denied. The
Tribunal's interpretation of its own regula-
tions is, of course, entitled to deference. See
Bowles v. Seminole Rock Co. 325 U.S.
410 65 S.ct. 1215 89 L.Ed 1700 1945;
Ashland Ex loration Inc. v FERC 631

F.2d 1018 .C.Cir.1980, cert. denied, 450
U.S. 915 101 S.ct. 1358 67 LEd.2d 340

~1981 . Since the survey in question was not
determinative of the Tribunal's decision, and
since it was corroborated by other evidence,
we agree that it was sufficient for the
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mony was unduly impaired by the Tribunal's

failure to insist that the data underlying a
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require formal hearing procedures before the
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ulations, which guarantee a right of cross-
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Tribunal to view the refusal to submit pos-
sibly confidential data as "go(ing) to the
weight we should accord their evidence, not
to its admissibility." 46 Fed.Reg. at 10 478.

III. ISSUES OF TIMING

Both groups of petitioners find fault with the sched-

ule that the Tribunal designed for adjustment of the
royalty rate. The copyright owners contend that
delaying the effective date of the increase to four
cents until July 1, 1981, was arbitrary and capricious
and inconsistent with the legislative intent. The copy-
right users charge that the Tribunal exceeded its juris-
diction by establishing a structure for interim rate ad-
justments that requires the Tribunal to meet annually
to reevaluate economic conditions in the recording
industry.

Turning first to the effective date, we note that noth-
ing in the Copyright Act expressly forbids the
Tribunal to postpone the effective date of a rate in-
crease, at least when an aggrieved party has sought
judicial review. (FN331 Petitioners appear to recog-
nize**169 *14 this fact, see Brief for Intervenor
NMPA at 52, but they argue that postponement frus-
trates the congressional intent underlying the statute.

FN33. The statute addresses the effective
date of Tribunal "determinations" only in a
limited context:
Any final determination by the Tribunal un-
der this chapter shall become effective thirty
days following its publication in the Federal
Register as provided in section 803(bl, un-
less prior to that time an appeal has been
filed pursuant to section 810. to vacate,
modify, or correct such determination, and
notice of such appeal has been served on all
parties who appeared before the Tribunal in
the proceeding in question. Where the pro-
ceeding involves the distribution of royalty
fees under sections 111 or ~6 the Tribunal
shall, upon the expiration of such thirty-day
period, distribute any royalty fees not sub-

ject to an appeal filed pursuant to section
810.
17 U.S.C. s 809 (1976). Section 810 gives

an aggrieved party thirty days after the pub-
lication ofa decision to seek judicial review.

Id. s 810. One evident purpose of these pro-
visions is to prevent the determination from
becoming effective until the time for judicial
review has lapsed. The copyright users ar-

gue that even when no appeal is filed, sec-

tion 809 requires only the determination to

become effective after thirty days and not
the new royalty rate. Responsive Brief of
Petitioners RIAA and CBS at 15. We need
not address this question since, obviously,
judicial review has been sought in this case.

Section 803(a) of the Copyright Act makes the
Tribunal's proceedings subject to the provisions of
the APA. The APA does not supply a mandatory ef-

fective date for agency rulemaking; rather, it requires
an agency to publish most rules "not less than 30
days" before the effective date, 5 U.S C. s 553(dl
(197Q, and permits an agency to postpone the effect-
ive date of an action pending judicial review, if it
"finds that justice so requires," id. s 705. When the
statute authorizing agency action fails to specify a
timetable for effectiveness of decisions, the agency
normally retains considerable'discretion to choose an
effective date.fFN341 Petitioners have not demon-
strated a congressional intent to withdraw this discre-
tion.lFN351 We also recognize a certain tension
between the copyright owners'osition that the rate
must become effective immediately after thirty days
and their insistence that the Tribunal has the authority
to make interim adjustments to the rate before the
next full rate proceeding.

FN34. See, e. g., Industrial Union Den't v.

Bingham. 570 F.2d 965. 969 (D.C Cir.1977)
(opinion of Leventhal, J.); id. at 979
(opinion of Fahy, J.); Canital Cities Com-
munications. Inc. v. FCC. 554 F.2d 1135.
1139 (D C Cir 19761; Niagara Mohawk
Power Corn. v. FPC. 379 F.2d 153

(D.C.Cir.19671.

FN35. The statutory provisions requiring
prompt initiation and resolution of rate pro-
ceedings, see 17 U.S.C. s 804 (19761. do not
necessarily reflect a concern that copyright
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and their insistence that the Tribunal has the authority
to make interim adjustments to the rate before the
next full rate proceeding.

FN34. See, e. g., Industrial Union De 't v.

Bin ham 570F.2d 965 969 D.C.Cir.1977
(opinion of Leventhal, J,); id. at 979
(opinion of Fahy, J.); Ca ital Cities Com-
munications Inc. v. FCC 554 F.2d 1135

Power Co . v. FPC 379 F.2d 153

~D.C.Cir.1967 .

FN35. The statutory provisions requiring
prompt initiation and resolution of rate pro-
ceedings, see 17 U S.C. s 804 1976, do not
necessarily reflect a concern that copyright
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owners receive the instantaneous benefit ofa
rate increase. The provision giving the
Tribunal no more than a year in which to
make its determination, id. s 804(e), for ex-

ample, is explained sufficiently by a desire
not to let administrative proceedings become
unduly protracted; this time limit was
already present in the 1975 Senate bill,
which had other provisions automatically
postponing the effectiveness of a rate de-

termination for at least 180 days after the
Tribunal's decision, see Senate Bill ~s

804(e). 807; 1975 Senate Report at 36-37,
157-58.

Nor have petitioners shown that the Tribunal's de"

cision to delay the efFective date was arbitrary and
capricious. The Tribunal's opinion demonstrates its
concern "to minimize disruptive impacts" on the re-
cordmg industry, and its view that the efFective date
ofa royalty adjustment should be arranged so as to be
"less disruptive to the industries." 46 Fed.Reg. at
10.486. Although the Tribunal concluded that a
single increase to the Ml four-cent rate would not be
unduly disruptive, id. at 10481. it was within the
Tribunal's discretion to give the industry adequate
lead time to prepare for the increase. See, e. g., 5a-
tional Ass'n of Indeoendent Television Producers k
Distribs. v. FCC. 502 F.2d 249 (2d Cir. 19741. While
we cannot deny that, on this point, the Tribunal's de-
cision was "of less than ideal clarity," nonetheless we
must uphold the determination "if the agency's path
may reasonably be discerned." See Bowman Transu..
Inc v Arkansas-Best Freight Svs.. 419 U.S. 281.
286. 95 S.Ct. 438. 442. 42 L.Ed.2d 447 (19741. That
test is met here.

We find more troubling, however, the Tribunal's re-
servation of authority to calculate appropriate interim
adjustment figures through annual proceedings. The
procedure set out in the Trilnmal's rules requires an
annual change in the royalty rate "directly propor-
tionate to the change, ifany, in the average suggested
retail list price of albums" over a designated twelve-
month period. 46 Fed.Reg. 892 (1981) (to be codi-
fied at 37 C.F.R. s 307.3(a)). The rule goes on to
define the "average suggested retail list price of al-
bums" as the average determined from a

"representative group" to be chosen by the CRT (i. e.,
the Tribunal) from "CRT-conducted surveys and/or
studies which it may deem necessary, advisable and

appropriate," with due consideration to studies sub-

mitted by interested parties. Id. (to be codified at 37

C.F.R. s 307.3(b), (c)). Even this procedure may be
superseded, however, "(i)n the event that albums

made *15 **170 and distributed in the United States

without a suggested retail list price distort the aver-

age suggested retail list price, so that it does not re-
flect record price changes in the relevant period." Id.

(to be codified at 37 CS.R. s 307.4(a)). In that case,
"CRT-conducted surveys and/or studies" will be used
to determine an "average wholesale price" from a
"representative group" of albums. Id. (to be codified
at 37 C.F.R. s 307.4(b), (c)). It is evident from this
description of the Tribunal's intended analysis that
the Tribunal expects to wield its expert discretion in
selecting representative groups of recordings and de-

ciding whether the average price they yield is unduly
distorted.

The copyright users argue that "(b)y its ambiguity
and breadth, the rule gives the Tribunal standing au-

thority to monitor and regulate the recorded music in-
dustry and discretion to reconsider the compulsory
rate ab initio each year for the next seven years."
Brief for Petitioners RIAA and CBS at 64 (footnote
omitted). This contention is somewhat overstated: the
Tribunal's rule does not authorize a reexamination of
the recording industry's profits or the creative contri-
butions of the owners and the users. All that the pro-
cedure requires is an analysis of recording industry
pricing patterns. Nonetheless, we conclude that this
annual analysis is a task that Congress did not intend
for the Trilmnal to undertake, and that the Tribunal
has overstepped the bounds of its statutory authority
by scheduling annual proceedings for the exercise of
discretion.

The Copyright Act establishes the Tribunal as a per-
manent body, and authorizes it to settle controversies
over the distribution of royalty fees deposited with
the Register of Copyrights under sections 111 and
~16 whenever the Tribunal determines that such a
controversy exists. 17 U.S.C. ss 801(bl(31. 804(d1

(1976). In contrast, the Act does not grant the
Tribunal continuous jurisdiction to monitor the fair-
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mitted by interested parties. Id. (to be codified at 37
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superseded, however, "(i)n the event that albums

made "'15 "'«170 and distributed in the United States

without a suggested retail list price distort the aver-

age suggested retail list price, so that it does not re-

flect record price changes in the relevant period," Id.

(to be codified at 37 C.F.R. s 307.4(a)). In that case,
"CRT-conducted surveys and/or studies" will be used
to determine an "average wholesale price" from a
"representative group'" of albums, Id. (to be codified
at 37 C.F.R, s 307,4(b), (c)). It is evident from this
description of the Tribunal's intended analysis that
the Tribunal expects to wield its expert discretion in
selecting representative groups of recordings and de-

ciding whether the average price they yield is unduly
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The copyright users argue that "(b)y its ambiguity
and breadth, the rule gives the Tribunal standing au-

thority to monitor and regulate the recorded music in-

dustry and discretion to reconsider the compulsory
rate ab initio each year for the next seven years."
Brief for Petitioners RIAA and CBS at 64 (footnote
omitted). This contention is somewhat overstated: the
Tribunal's mle does not authorize a reexamination of
the xecording industry's profits or the creative contri-
butions of the owners and the usexs. All that the pro-
cedure requires is an analysis of recording industry
pricing patterns. Nonetheless, we conclude that this
annual analysis is a task that Congress did not intend
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The Copyright Act establishes the Tribunal as a per-
manent body, and authorizes it to settle controversies
over the distribution of royalty fees deposited with
the Register of Copyrights under sections 111 and
116 whenever the Tribunal determines that such a
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~1976. In contrast, the Act does not grant the
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ness of royalty rates. Rather, the statute sets out a

precise schedule for initiation and conclusion of pro-
ceedings. Id. s 804. Proceedings for the adjustment of
the royalty under the compulsory license for phonore-
cords are to be commenced on January 1, 1980, and
thereaAer only in response to petitions which may be
filed "in 1987 and in each subsequent tenth calendar

be "initiated without delay following publication of
notice," and the Tribunal is to "render its final de-

cision in any such proceeding within one year from
the date of such publication." ~Id. s 804 e .

television industry is a developing industry in trans-

ition, whereas the recording and jukebox industries

are long-established. Therefore, the Committee has

chosen periods of different lengths in which the

(Copyright Royalty) Commission is to review the

rates affecting those industries....
The Committee has chosen to stagger the times for
review of the various rates established under the bill
so as to balance the workload of the Commission.

1976 House Report at 173, U.S.Code Cong. 8c Ad-

min.News at p. 5789.

Because the timetable for proceedings is so rigid, it is
conceivable that economic changes unforeseen at the
time of the most recent rate proceeding could create
an unfairness in the royalty rate that could not be rec-

tified until the next rate proceeding, The statute itself
demonstrates that Congress recognized and accepted
this possibihty; the inflexibility of the timetable is
highlighted by the narrow provision for additional
proceedings to adjust the royalty rate for secondary
transmission by cable systems in the event of certain
changes in federal regulatory policy. Cable royalty
adjustments to reflect national monetary inflation and
changes in rates to cable subscribers are permitted
only in 1980 and each subsequent fifth calendar year,
see id. s 804 a 1 2 A but adjustments in re-

sponse to amendments to certain Federal Communic-
ations Commission roles governing cable operation
are permitted whenever the FCC implements such
changes, ~id. s 804

The statute thus indicates that Congress intended the
Tribunal to exercise its discretion to determine roy-
alty rates only at recurring intervals. This indication
is fully borne out by the legislative history. The long
intervals between Tribunal proceedings were not ac-
cidental, but were the product of a continuing process
of compromise between opposing interests. See, e. g.,
1975 Senate Report at 169 (additional views of Sen.

Tunney); 122 Cong.Rec. 3823 (1976) (remarks of
Sen. Thurmond). The House report explained its reas-
ons for choosing different intervals for the different
royalty rates, in terms demonstrating a belief that the
Tribunal would not be reevaluating the economic
situation between statutory proceedings:
"'16 "'*171 (T)he Committee recognizes that the cable

The copyright owners and the Tribunal itself, in de-

fending the Tribunal's proposed interim adjustment
system, have not presented any evidence from the le-

gislative history indicating that the conversion of the
Tribunal from an ad hoc panel of arbitrators to a per-
manent agency was intended to change the nature of
the Tribunal's functions during the periods between
statutory rate proceedings. The reasons given in the
House for reconstituting the Tribunal were avoiding
possible constitutional infirmities and strengthening
the Tribunal's ability to carry out the responsibilities
it already possessed. See note 13 supra and accompa-
nying text; 1976 House Report at 174; 122 Cong.Rec.
34,226 (1976) (remarks of Rep. Kastenmeier). Yet it
is clear from the Senate debates ~FN36 and from the
structure of the Senate's ad hoc Tribunal proposal that
no adjustment proceedings were intended for interim
years indeed, no proceedings were possible, since the
"Tribunal" was to consist of separate panels of arbit-
rators, each selected for a single rate proceeding in
the years designated by the bill, producing its final
decision within a year. See Senate Bill ss 802 ~803 a, .

~804 e; 1975 Senate Report at 36, 157. ~FN37

FN36. See, e. g., 122 Cong.Rec. 2836

(1976) (remarks of Sen. Tunney); id. at 3147
(remarks of Sen. McClellan); id. at 3823

(remarks of Sen. Abourezk).

FN37. The twelve-month time limit for de-

cision could be extended on a showing of
good cause, upon the approval of the Judi-

ciary Committees of both houses of Con-

gtess. See Senate Bill ~s804 e; 1978 Senate

Report at 36, 157. Panels were to be con-
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ations Commission roles governing cable operation
are permitted whenever the FCC implements such
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The statute thus indicates that Congress intended the
Tribunal to exercise its discretion to determine roy-
alty rates only at recurring intervals. This indication
is fully borne out by the legislative history. The long
intervals between Tribunal proceedings were not ac-
cidental, but were the product of a continuing process
of compromise between opposing interests. See, e. g.,
1975 Senate Report at 169 (additional views of Sen.

Tunney); 122 Cong.Rec. 3823 (1976) (remarks of
Sen. Thurmond). The House report explained its reas-
ons for choosing different intervals for the different
royalty rates, in terms demonstrating a belief that the
Tribunal would not be reevaluating the economic
situation between statutory proceedings:
"'16 "'*171 (T)he Committee recognizes that the cable

The copyright owners and the Tribunal itself, in de-

fending the Tribunal's proposed interim adjustment
system, have not presented any evidence from the le-

gislative history indicating that the conversion of the
Tribunal from an ad hoc panel of arbitrators to a per-
manent agency was intended to change the nature of
the Tribunal's functions during the periods between
statutory rate proceedings. The reasons given in the
House for reconstituting the Tribunal were avoiding
possible constitutional infirmities and strengthening
the Tribunal's ability to carry out the responsibilities
it already possessed. See note 13 supra and accompa-
nying text; 1976 House Report at 174; 122 Cong.Rec.
34,226 (1976) (remarks of Rep. Kastenmeier). Yet it
is clear from the Senate debates ~FN36 and from the
structure of the Senate's ad hoc Tribunal proposal that
no adjustment proceedings were intended for interim
years indeed, no proceedings were possible, since the
"Tribunal" was to consist of separate panels of arbit-
rators, each selected for a single rate proceeding in
the years designated by the bill, producing its final
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vened to decide royalty distribution contro-

versies whenever the Register of Copyrights
determined that such a controversy existed.

See id. ~s803 a Senate Report at 36.

The periodic review provisions of the Senate

bill were not greatly different from those en-

acted; the House changed the lengths of
some of the intervals, staggered the second
review dates, and added the provision for
cable rate redetermination in response to

FCC action. Compare id. ss 802-804; Senate

Report at 36 with 17 U.S.C. s 804 1976 .

The Senate debates also contain the fullest elucida-

tion of the harms inherent in frequent rate review,
which justified acceptance of the possibility that
some inequity would develop during the interim peri-
ods. One disadvantage of frequent Tribunal proceed-
ings was the expense to the parties resulting from act-

ive administrative and judicial litigation:

First of all, the procedure set out in chapter 8 for ac-

complishing a review of the fee schedules entrusted
to the tribunal is a complex one. It will take almost 2

years to complete, even disregarding the possibility
of subsequent judicial review. Because this process is
time-consuming and complex, it will necessarily be
costly for the industries involved, and these costs
must obviously be passed on eventually to con-
sumers.

122 Cong.Rec. 3148 (1976) (remarks of Sen. Beall).
Another ill effect of decreasing the period between
adjustments was its unsettling effect on industry plan-
ning, "(T)he industry needs rate certainty for a fixed,
stable period." Id. (statement of Sen. Abourezk); see
id. at 3149 (remarks of Sen. Beall).

~5 Thus, the legislative history and the structure of
the statute itself evidence a deliberate congressional
intent to limit the Tribunal's exercise of discretion in

evaluating economic and other factors relating to the
fairness of the royalty rate to the review proceedings
provided by the statute. This interpretation of the stat-

ute is in substantial agreement with the Tribunal's

own interpretation, as set out in its regulations. For
example, those regulations provide *17 "'«172 that,
after 1980, "for rate adjustment proceedings to
comme(n)ce, a petition must be filed by an interested

party according to the (statutory) schedule." 37

C.F.R. s 301.61(b) (1980). Furthermore, "(f) ollow-

ing the publication of a final determination in the

Federal Register the Tribunal shall not reopen or con-

duct any further proceedings." Id. s 301.68. Nonethe-

less, without even alluding to the statutory limits on

its authority to conduct proceedings, the Tribunal ad-

opted its scheme for determining through its own ex-

pertise an average price of records. See ~46 Ped.Re .

at 10 485-86.

The Tribunal itself has given no explanation of how

these nonstatutory proceedings can be reconciled
with the statute, but its counsel argues that the inter-

im proceedings are permissible because they are not
the same kind of proceeding as the statutory rate de-

terminations. Rather than a plenary reconsideration of
the fairness of the return the rate affords to the copy-
right owners and users, these proceedings are inten-

ded "to maintain the real fee level" in the face of ra-

ging inflation. Brief for Respondent Copyright Roy-

alty Tribunal at 48 (emphasis omitted).~N38 But
regardless of the narrower scope of the intended in-

quiry, the analysis of record industry pricing structure
is sure to be complex and expensive, and possesses
ample potential for spawning litigation. Not only
would the Tribunal be free to choose among compet-

ing "representative samples" in determining average
list prices, but it would also have the option of reject-

ing list prices as "distorted" and switching to a

wholesale pricing model. Congress intended that the
Tribunal undertake such analyses of the economics of
the recording industry only at the widely-spaced re-

curring statutory proceedings.~FN39

FN38. The significance of the expression "to

maintain the real fee level" is not entirely
clear. Contrary to the implication in
NMPA's arguments that inflationary pres-
sure on the purchasing value of the royalty
rate is the key, see Answering Brief for In-

tervenor NMPA at 23-27, the adjustment
procedure is not designed to track changes
in the purchasing power of the dollar.

Rather, royalty payments are increased only
to the extent that record manufacturers in-

crease the prices of their products. See 46
Fed.Re~. at 10 486. Maintaining the royalty
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as a constant fraction of average record
prices appears to be more related to guaran-
teeing copyright owners a fair share of in-

dustry revenues than to compensating for
erosion of the rate by inflation. This ap-
proach is, of course, within the discretion of
the Tribunal; we do not suggest that tying
the royalty rate to the consumer price index
would be more appropriate.

FN39. Our inability to defer to the Tribunal
on this point of statutory interpretation res-
ults from the clarity of the statutory lan-

guage and the legislative history, the failure
of the Tribunal to address the legal point dir-

ectly, and the irrelevance of the Tribunal's
expertise to the legal question of its author-

ity to institute proceedings between the stat-

utory dates. See, e. g., Office of Consumers'ounsel

v. FERC. 655 F.2d 1132 at
1141-1142 (D C.Cir.19801, and cases cited.

We do not suggest that the Tribunal must set a flat
rate that will remain in effect until the next rate de-
termination in 1987. If economic conditions make it
implausible that any numerical rate will remain reas-
onable over the next seven years, then we see nothing
in the statute precluding the Tribunal from adopting a
reasonable mechanism for automatic rate changes in
interim years. See Permian Basin Area Rate Cases.
390 U.S. 747. 776. 88 S.Ct. 1344. 1364. 20 L.Ed.2d
312 (19684. But, whatever the scope of the Tribunal's
adjustment powers may be, the mechanism chosen
must be well-determined and beyond the Tribunal's
discretion, and judicial review of the reasonableness
of the chosen mechanism must be available as part of
the review of the Tribunal's statutory rate proceeding.
It is possible that an automatic adjustment mechan-
ism will subject the copyright owners to some in-

equities during interim periods, but this is the
"delicate balance" that Congress decreed in the
Copyright Act. See 122 Cong.Rec. 3823 (1976)
(remarks of Sen. Abourezk).

We conclude that the Tribunal impermissibly awar-
ded itself discretion to reevaluate economic condi-
tions in the recording industry as a part of its rate ad-

justment mechanism. The scope of the discretion re-

served may be relatively narrow when compared to

the plenary review proceedings, but the statute gives
the Tribunal no authority to *18 **173 engage in dis-

cretionary interim proceedings on this subject at all.

Accordingly, the adjustment regulations, 46 Fed.Res.
892 (1981) (to be codified at 37 C.FX. ss 307.3,

307A), cannot be upheld. This case must be re-

manded to the Tribunal for further proceedings to al-

low the Tribunal, if it so desires, to adopt an alternat-

ive scheme of interim rate adjustment that does not
require annual exercise of discretion.(FN401 Since
this defect in the Tribunal's decision does not impair
the reasonableness of the royalty rate as set for 1981,
our remand is not intended to obstruct the effective-
ness ofthe four-cent royalty rate as ofJuly 1, 1981.

FN40. The statutory provision requiring the
Tribunal to render its final decision within
one year from initiation of proceedings, 17

U.S.C. s 804(e) (19761, does not preclude
further proceedings on direction of a court
exercising judicial review. See Jacksonville
Port Authoritv v. Adams. 556 F.2d 52. 56
(D.C.Cir 19771.

IV. CONCLUSION

Congress created a permanent Copyright Royalty
Tribunal to set fair royalty rates under the compuls-
ory licenses in accordance with a consistent and artic-
ulated royalty policy. The statutory criteria determin-

ing the reasonableness of the phonorecord royalty
rate provide significant guidance to the Tribunal, but
they also leave it considerable discretion in charting
royalty policy. We expect that in future years the

staggering of the Tribunal's workload will permit a
fuller explanation of the Tribunal's conclusions, more
facilitative of judicial review, but we find on the
whole that the Tribunal has adequately explained its
reasons and adduced support for its adjustment of the
royalty rate.

We conclude that the Tribunal's rate adjustment with-
stands the attacks launched by the various petitioners
from their respective sides, and that the Tribunal did
not act arbitrarily or unlawfully in deferring the ef-
fective date of the new rate. We find, however, that
the Tribunal exceeded its authority in adopting its
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procedure for interim rate adjustments. Accordingly,
the case is remanded for the limited purpose ofallow-

ing the Tribunal to consider whether it wishes to ad-

opt an alternative scheme for interim adjustments that
is within the limits ordained by Congress. In all other

respects the Tribunal's decision is upheld.

It is so ordered.

C.A.D.C., 1981.
Recording Industry Ass'n of America v. Copyright
Royalty Tribunal
662 F.2d 1, 213 U.S.App.D.C. 156, 212 U.S,P.Q. 69,
1981 Copr.L.Dec. P 25,294

END OF DOCUMENT
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COPYRIGBT OFFICE
LIBRARY OF CONGRESS

Washington, D.c.:

In the Matter of

Mechanical and Digital Phonorecord
Delivery Compulsory License

)
) r

)
) Docket No. RM 2000-.7

) J'OINT

STATEMENT OF
THE RECORDING'INDUSTRY ASSOCIATION OF AMERICA, INC,

NATIONAL MUSIC PUBLISHERS'SSOCIATION, INC.
AND T

The Recording Industry Association ofAmerica, Inc. ('RIAA"), the National Music:

Publishers'ssociation, Inc. ("NMPA") and The Harry Pox Agency, Inc. ('HPA"; and

collectively with RIAA and NMPA, the "Parties") submit this joint statement to advise the:

Copyright Office of certain developments relevant to its Notice of Inquiry ("NOI'*) regardiiig

the application of the mechanical compulsory license of 17 U.S.C. $ 115 to certain digital .

music services.

Specifically, on October 9, 2001, the Parties announced an agreement among them

concerning the mechanical licensing ofmusical works for new subscription 'services on the.:

Internet (the "Agreement"). A copy ofthe Agreement is attached as Exhibit A. %e briefly

describe the Agreement and certain of its benefits below.

ACE R UND

RIAA is the trade group that represents the U.S. recording industry. Its member

record companies create, manufacture and/or distribute approximately 90% ofall legitimate
I

sound recordings produced and sold in the United States and comprise the inost vibrant..
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national music industiy in the world. They also-have authorized the use.ofkeir recorded

music in digital music services.

NMPA, founded in 1917, work~ to protect and advance the interests of the music

( r
publishing industry. With over 800.members, NMPA represents the est'important and

influential music publishing firms'hroughout the'United States. HFA, the licensing afhliate

ofNMPA, provides an information source, clearing. house and monitoring service for

licehsing musical copyrights, and acts'as licensing agent for more than 27,000 music

publisher-principals, who in turn represent the interests ofmore than 160,000 songwriters.

As contemplated by.the Office's Notice ofInitiation ofNegotiati'on Period, 64 Fed

Reg. 38,861 (July 20, 1999), and the relevant statutory provisions, 17 U.S.C. (g 115(c)(3)(B),

(C), (F), the Parties have been negotiating terms and rates ofroyalty payments for digital

phonorecord deliveries made under the mechanical compulsory license provisions of 17

U.S.C. $ 115. Because ofdifferences concerning certain legal and procedural questions

implicated by the licensixig ofmusical works for use in such services, it took some time for

these negotiations to bear &uit. With these differences now resolved, the Parties have

established a &amework for licensing subscription services offering "On-Demand Streams"

and/or "Limited Downloads," which will facihstate the immediate launch of licensed services

that will offer consumers a broad array ofmusical works and diverse methods ofelectronic

music delivery

The Agreement itselfwill assist RIAA members in maki*ng music available to

consumers through subscription services on a prompt and widespread basis. Moreover, it is

HPA's intention to make licenses widely and directly.available to any service that is willing to

adopt this &ainework or to negotiate a mutually agreeable alternative. The Agreement also
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aims at simplifying and.expediting the mechanical:rights licensing process. Whether a service

obtains its licenses. through an RIAA member or diretctty t'rom HFA, tP Agreement assures

that:an entity seeking to offe~ legitimate services will hive the opporturuty.to obtain the

appropriate licenses promptly and through proc'edures that.are not burdens'ome. By resolving

disagreements.over the nature and scope of the licenses needed by.services and providing. a

.streamlined process for obtaining the necessary licenses, the Agreement also'fosters

comyetition in the nascent online music marketplace.

G

In the following paragraphs we describe in general terms certain key provisions of the

Agreement.

s e ve "? The Agreement applies to subscription digital

music services that include among their offeongs "On-Demand Streams" and/or "Limited

Downloadsas (collectively, "Covered Services"). An "On-Demand Streamss is an on-demand,

real-time transmission ofa song to a consumer who requests that song using streaniing

technology, such as Real Audio or Windows Media Audio..A "Limited Download" is a

download that can be played for a limited period oftime or a limited number ofplays. (Agt.

gg 1.1'-l.4.)

li « .S.C.

g 115. for On-Demand Streams and Limited Downloads made through Covered Services is

available through HPA to all RIAA member companies and to any digital music service'that

is majority owned by one or more RIAA members.'s provided by 17 U.S,C. f 115(c)(3)(A),

the rights under a license extend to any Covered Service operated by the licensee and can be

extended to any Covered Service authorized by the licensee to make On-Demand Streams

and/or Limited Downloads ofa licensed musical work. (Agt. Art. 1.) In addition, NMPA and
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HFA have publicly stated that it is their policy to license not only RIAA inembers but also

ether digital music services that wish to negotiate cerupsrahle agreeme(ts. (~, Odh. Music

Publishers Support Landmark Accord ivith Record Indus~. ForLaunch ofInternet

Subscr'iption Services (November 27, 2001), available at,,

http://www.nmpa.org/pr/internet subscription,html.)

t Ri h Are cl d? A mechanical 1icense.obtained under the A cement

includes all reproduction and distribution rights for.delivery. ofGn-.Demand Streams and

Limited Downloads through Covered Services. The Agreement con6rms that a mechariical

license for these services includes. the right to make server copies, buffer. copies and other

related copies used in the operation ofCovered Services. The Agreement also includes a

royalty-free cross license for On-Demand Streams ofpromotional excerpts of sound

recordings. and musical works. A license does not include performance rights, which are

licensable separately through performing rights organizations such as ASCAP, BMI and

SBSAC. (Agt. Art. 2.)

? The Agreement streamlines procedures for

obtaini*ng licenses through HFA. In particular,. a'n electronic "bulk" licensing process should

allow licensees to obtain large numbers of licenses very quickly. To facilitate the expeditious

launch of services, licenses can be requested at once and will be retroactive to the date of

request. Works will be licensed in their entirety. That means that ifmultiple publishers co-

own the copyright iri a particular song, HPA will license use'of the song if it represents any

one of them, with no need to obtain mechanical licenses for the same song &em the other co-

r

owners. The licensee, however, is required to pay directly to any co-owner not represented by

HFA that co-owner's share of the royalties. As always, the authority of HFA to license a
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particular song on behalfof a music publisher is subject.to the approval'of:the publis'her

HFA also will attempt to,arrange licenses of:sonrgs whi;re it stoes not rt4tresent any op the

copyright owners, subject to such Owrnerss authorization ofHFA'o conclude su'ch,licenses..

The"Agreement is. nonexclusive in every respect: .

Record companies and Internet music services are free to.obtaicn compulsory
licenses other than tbrough'HP'A by seiving notices of intentiori directly on
copyright ownlers or'6heng them in the Copyright Office.

While record companies may authorize Internet music services to distribute
phonorecords of Hcensed musical works oriline, pursuant to Section 115(c)(3)(A)
of the Copyright Act, Inteoiet music'services.are also.6'ee. to obtain licenses.
directly &om HFA: oi'ndividual music publishers. {Agt. Arts 3.)

e e. e Ro al e'?'herANeement does nat include

specific royalty rates for On-Demand Streams and Limited Bownloads made through Covered

"'ervices. The Parties have committed to negotiate those rates pursuant to 17 U.S.C

$ $ 115{c)(3){B), (C) arid (F), which provide that copyright owriers and persons.entitled to

payments under [the compulsory license]... arid may designate common agents to negotiate,

agree to, pay or receive such royalty payments." We'hope to submit such rates.to the'Office

for adoption pursuaiit to 37 C.F.R. f 251,63{b). If the negotiations are not successful the

applicable:rate shall be determined by a copyright arbitration roya1ty pand (."CARP"),

pursuant to 17 U,s;C. $f 11:5(c)(3)(D) and (F). '{Agt; Art; 5.),

RIAA has paid HPA a nonrefundable advance payment of$ '-l million. If the statutory royalty

rate 'is not set within two years, RIAA: will pay HFA further advances of$62,500 per month

(subject to adjustment in certain circumstances and to the right ofRIAA or particular

members to opt ouf of the Agreement). The advarices are recaupable and may be apphed to
V
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any amounts owed by any participating licensee under mechanical'licenses issued by HFA for

On-Demand Streams.and Limited:Downloads.made through Covered Services. (Agt. Art. 4.)
1

"the Acc tin a t o e ndei A ' Licensees

will account to BFA on a quarterly basis: beginning with the issuance ofa license. Upon the

6nal determination of the applicabl'e statutory royalty rates, licensees will pay foi their past

activities (to the extent not covered by the advance) and thereafter account and pay quarterly.

Quarterly reports will include certain specified usage iiiforination and certain other

information that may be requested by HFA. (Agt. Art. 6.)

aA'r. L lI' . v b e ? The Agreement con6rms the

Parties'utual understanding ofcertain principles ofcurrent copyright law that provide the

underpinnings for the licensing pi'ocess contemplated by the Agreement. Specifically, it is

agreed that (1) the process ofmaking On-Demand.Streams and ofmaking Limited Downloads

through Covered Services (from the making of server copies to the transmission and local

storage-of the stream or. download), viewed in its entirety, involves the making and

distribution ofa "digital phonorecord delivery" or "DPD"; (2) a.compulsory license is

available under 17 U.S.C. $ .115 for On-Demand Streams and Limited Downloads made

through Covered Services; and (3} radio-.style.and other non-interactive webcasting that

would qualify for a statutory license under 17 U.S.C. f 114(d)(2) does not mvolve the making

or distribution ofa DPD, and thus does not require a mechanical license.'Agt. g 8.1.)

'ecause the Parties believed that record companies and music publishers and certain of their
subsidiaries should not be able to benefit 6om the Agreement while challenging it in an
adversarial proceeding, the Parties agreed not to advocate contrary positions in certain
contexts.
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adversarial proceeding, the Parties agreed not to advocate contrary positions in certain
contexts.
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, The Parties believe that this Agreement is an important milestone in the-development

of the online music marketplace that will give consumers access to.more and better online'usi0

options, sooner. The Agreement has many benefits'.

The Agreement will facilitate the immediate launch of licensed music services that will
offer. consumers a broad array ofmusical works and diverse: methods ofelectronic music
delivery. The Parties anticipate'that On-Demand.Streams:and Limited Downloads will
take their place"in the digital music marketplace alongside full downloads'(for.which
compulsory licenses are already available at the current statutory mechanical,rate). Music
service'providers may choose to offer,some or all of these servi*ces to their subscribers.
The Agreement assures that an entity.seeking to offer legitimate services across this range
ofoptions will have the opporhnnty to obtain the appropriate:licenses promptly and
through procedures that are not bmdensome.

The Agreement will'assist both record companies and Internet music services in launching
subscription services on-the Internet. The Agreement is:nonexclusive, so Internet music
services will have the option ofobtaimng hcenses'directly from HFA or individual
publishers,.or seekirig authorization &om record c6mpames that take licenses under the

0

0

The Agreement resolves the Parties'iQerences over legal aspects of licensing musical
works for certain online services. The Agreement will thus Blow. the Parties more
productively to pursue negotiation of terms arid rates of royalty payments.

The Agreement con6rms the parties'elief that the.compulsoiy mechanical hcense
provisions of the Copyright Act provide broad access to musical works for recording and
distribution, including online distribution.

It is clear that server copies will be licensed under the Agreement.. Having ready access to
licenses that include the right to make server copies will be particularly reassuring for
companies seeking to launch services.

The Agreement.simpli6es and expedites the process for licensmg mechanical rights for
Covered Services. Some newcomers to the music industry have complained about
"comp1exity" in music rights licensing. The Agreement aiins at simplifying and
expediting the mechamcal rights licensing process; It provides for electronic "bulk"
licensing to allow companies to obtain mechanical hcenses very quickly.,The procedures
will allow a potential licensee to request licenses for:multiple titles at the same time. To
facilitate the launch of services, licenses issued will be retroactive to the date of request.
Moreover, for musical works. owned by multiple copyright owners, HFA will issue a
license ifit represents any one ofthose owners, subject to the licensee paying the non-
HPA co-owner its share of. the royalties.directly. As a further undertaking, HFA will also
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attempt to arrange hcenses:for.songs eveii when it does not represent any ofthe copyright
owners,: subject:to its receivirig authoiization &om the coyyright owner's to do"so.

c By-resolving disagreements 0ver. the nature and:scope.ofthe hcenses:ne'eded.by services
aud providirig'a. streamlined::processfor obtaming the necessary licenses the Agieement
fosters competition in the:nascent onhne:music':marketplace. NMPA::and HFA have
ptiblicly.stated'that it is thejr policy.:to. linens'e not inly: NAA:members:but.also 'other

. digital music:services.that:wish to. negotiate coniparible.agreenients, and ÃMPA and:HFA
recently announced that;they have'eritered mto such an agr'cement with.Listen.corn. This
offer: should.make it: easier:fo'r:new services to'enter:the'online.music marketplace, thus
.promoting competition in that market.

o The Agreement provides a |ramework to establish fNr;royalty rates, thereby encouraging
; songwriting by providing.for the:payment of a fair.royalty to:Songwriters fbi their creative
efrorts; while ensurjng 'that: services:can launcli'and operate in the interim..Although the
Agreement:does.not establish:a royalty rate.for On-Demand Streams or. Limited

. Downloads, the parties:have:connnitted'to:engage in:.good.,faith:negotiations to airive 'at

such arate (or rites). Ifnegotiations.fail,-an.applicable rate (or rates} wilEbe established
"by'a CARP convened by the Copyrigh QKee.'n the.iiiterim,-however, the Agreement
allows licensees to launch: their services now.:and'pay the royalties due on.a retroactive
basis once rates are estabhshed.

The Agreement represents the. type ofmarketplace solution that Congress has urged to
resolve these business and i~gal issues.

attempt to arrange hcenses:for.songs eveii when it does not represent any ofthe copyright
owners,: subject:to its receivirig authoiization &om the coyyright owner's to do"so.

c By-resolving disagreements 0ver. the nature and:scope.ofthe hcenses:ne'eded.by services
aud providirig'a. streamlined::processfor obtaming the necessary licenses the Agieement
fosters competition in the:nascent onhne:music':marketplace. NMPA::and HFA have
ptiblicly.stated'that it is thejr policy.:to. linens'e not inly: NAA:members:but.also 'other

. digital music:services.that:wish to. negotiate coniparible.agreenients, and ÃMPA and:HFA
recently announced that;they have'eritered mto such an agr'cement with.Listen.corn. This
offer: should.make it: easier:fo'r:new services to'enter:the'online.music marketplace, thus
.promoting competition in that market.

o The Agreement provides a |ramework to establish fNr;royalty rates, thereby encouraging
; songwriting by providing.for the:payment of a fair.royalty to:Songwriters fbi their creative
efrorts; while ensurjng 'that: services:can launcli'and operate in the interim..Although the
Agreement:does.not establish:a royalty rate.for On-Demand Streams or. Limited

. Downloads, the parties:have:connnitted'to:engage in:.good.,faith:negotiations to airive 'at

such arate (or rites). Ifnegotiations.fail,-an.applicable rate (or rates} wilEbe established
"by'a CARP convened by the Copyrigh QKee.'n the.iiiterim,-however, the Agreement
allows licensees to launch: their services now.:and'pay the royalties due on.a retroactive
basis once rates are estabhshed.

The Agreement represents the. type ofmarketplace solution that Congress has urged to
resolve these business and i~gal issues.



. ~e Parties are:excited about the opjortumty that.digital music services present as a

newoutlet for the distribution ofmusic and are eornmitted to promoting. the exyeditious

launch of such,services. The Par4es hope that.the Once finds tliis information about'the

Agreement helpful as it considers the issues raised in'the NOI

. Bated'. December:6, 2001

OfCounsel:

Steven.R; Rnglun
ARNOLD. 8r, PORTER '660Tysons,Boulevard
Suite. 900
McLean, Virginia 221.02

'703) 720-7000
(703) 720-7399 (fax)

Couriselfor the Recording Iri dustry
Association ofAmerica, Inc.

Cary H. Sherman
Steven M. Marks
RECOROING INDUSTRY ASSOCIATION
.OP. AMERICA, INC.

1330 Connecticut.Avenue, N.%.
Suite 300
Washington, D.C. 20036

By:
Carey:Ramos

'PAUL,'WQISS, RIFKIND, WKARTON .

8r, GARRISON '285Avenue of the Americas

New York, New York 10019
(212) 373-3000::
(2I2) 757.-3990 {fax)
Counselfor'ke Rational Music
Publii hers'ssociation, Inc. and

; The Hairy. Fox Agency„: Inc.
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This agreement (tbe '"Agreenteut"), dated as ofOctober 5:, 2QQ l {'..'Effective 9atc"..), is
iYiide by arid between the Recording Industry Association.of America, inc,. ("RIAA"'), ou the.one
hand, and Natienal Music Publishers'ssoeiaiiou, Inc. ("NMPA'") and.The Harry I'.qX Agency:,:
tuc. ("HPA"); on the other (aII of the foregoing. collectively refired to as the "Patties"),

WHFRHAS,. record companies desire to offer to.:consumers, or authorize others to
provide to consutners, certaItr.,diytal inusic services tliat provide::Gn-9emand gtreams and.
Litigated 90ur'nloads (as defmed

below),'AKREA$

, xnusic:pubhshers d'esire to:make thejr.copyiig5ted musical viiorRs wldeIy
available.to consumers by licensing.such services;

'tIIt'888558; while the Parties:have.differed conccrriing certain legal and.procedural
questions p6phcated by the 11coens'rug Qf@iustc81 works fof'use 4%8uQhservlces,'recor4:
companies have always believed that muSi'csl work Copyright omni:rs:.should receive for the use
ofmusical works in: digital..xnusic services'a fan'Niyalty that xeahonably rejects the value of the
use'ofthose:works, irrespective of the particular:rights of the copyright owner:..appIicabie:to: that::
use,.and musie yubhshers have always believed that their copyrighted'vrorks should be made
aviilable 6uough such services for fair compeusition;:

%BE~, there hss.been htiga8on c6ncetnigs.the use ofmusicg works in.N@tal
mome services; the U8 Copyright Of6cchss issued a NohceofInqairy%4ether to.cotKlut!f a
ruiemaking concerning the.1igaj status ofGn-Gerund S~ aud I-igntef gownloads;..the U.S..
Copyright Of6ce has Issued a report pursuant to: Section. 1:Q4 ofthe Digital hBlienriiutn
Copyright Act addressing certain issues relating ta: streaming'„and certain-eeor4 comparues may
prefer to ruake business decisions concerning the launch of: Covered:8'etvices (as de5ned below)
with greater issuance concnmyg th'e legal. status ofsuch services;

%EBRBA'8„ the:Parties desire to avoid the uucer4uuty and egjieuse ofhtIgation
cqgecgn4g the useofcopyrighted.miwcsl works by Coverei: Services:,:and t6 proviCh ass0rancre:
to.record companies and others qeekiag to. offer such service to consumers',

%HBRBAB, Rection I l5(c)(3) cthe'V.S, Copyngbt: Act authofBxe~untary
negotiations far4etermining royalty rites snd tertns under the mechanical compulsory, Iieense;-
aud

%HERRA'8, in:.settlement of'heir di'fjereuces ahd to facilitate the expedtt'to05 an4
widespread launch ofdIgttal mus&o sepnces„ th Paittes have reached'this A@eernent vnth.
respect to terms:pursuant to wMch.RIAA member record companies:.i@ay'obtain:heenSes.:.to..rgake.
aud.authorhe:.On-Demand Streams and I.imited Doenloads ofmusica1.works in. CaveKe8
Sc:.rvrces,

NO%, 78RRBPORB, pursuaut to 17 U.S.:C,-g 115(e)(3), and in oonstderation of'.the
x5utual-promises contaiaed in this Agreentent:.and'fox other good aud valuable consideration, the:
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avaihible.to consumexsby hcenslng.such services;
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cqmpames have always believed that musi'csl work copyright owners:.should receive for the uee
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%HBRBAB, Rection' l5(c)(3') cfthe:V.s, Copyright Act autho6ee~untaxy
negotiations: far4etexmining royalty rites and terins under the mechanical coxnpulsoxy, Iieense;-
and

%HBRRA'8, in.settlement of'tlNir dNere6ces alit to.facBitatc.'tlIe expeditI008 and
uii'desyxea4 launch oAhgital musxc setviqes„ the Parties have reach'his.Agreexnent with.
respect to temN:puxsusnt to wMch,RIAA- mexnbqr record coxtlpanies tnt'obtaix|::hoed'Sos::::to:rilake.
and.alithorim:On-Demsn'd Streanis and gmited Doexiloads ofxnusie8.worlrs in Cavexe4
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NO%, 7BRRRPORR, pursuant to 17 U.S.:g, g 11,5(e)(3), and m consideration ofthe
rtlutual-promises contauied. in this Ayieexnent:.and'fot other good aud valuable considexation, the:



adejuicy and suf5ciency ofwhich are hereby aq&owledged,,the Parties hereby.:agree as
foBows:

5~. A:-y--: I! t::8:-l k-t: -.,'::lh:: --th',':F-:::
copyrilhted.:musical work for which an BPA publisher-principal.has.the ri}pt::to grant the:rights
that are the:iubj'ect:inatter- of this Ay:eemerit in connection vAth the operation.ofone or more:
Covet'ed Services.may obtain-through HPA on behalfofsucb 8PA yub1isher-principii a
meehan'cai license ("Xicense") to make'On-Qelarid Streatns and Limited Downloa48:of:the
work through Covered Services, through te the end:user, including by making:server: and related
reproductions'of the. workused in the operation nfCovered Services.

I.i. "'Covered: Service" means a seance that offers (but the offerjngs. ofwbicb are
not necessarily'limited to} On-Demand Streams-and/cr I.igu*ted:Downloads ofsound:recordings
ofmusic8l %forks 5'eh servers located withm the United States (including the temtories and.
possessions thereof', where the basic charge to users for the service is a recurring subscription
'fee (in contrast-to the bric charge being aper-downioad,,yer'-ylay, or yer-song fee}, iilc1udmg
any. use ofsuch a servr'ce,:on a hroited basis washout.charge to: users m order to pi'emote the.
subscrlyfion service.

1.2. "On-Dept'. Stream" means an cn-demand, real-tiine ky'tal transmission:of
a sound recording.ofa single mqsiqal wot'k to al'/ow a user to listen to a particular sound
recording chosenby the user at a time chosen by-the user, usmg streaming technology, which
may mclude but h not bmited to Real Audio or Wi'ndows Met5a Audio, that is cozdigured:by: the
providerefthe Covered$ervice in a manner designed sb that such trariinnssion willnot resuif iri
a substantia1Iy.complete reproduction ofa sound, recording being made.on a Io'cal storage device
(e.g,, "t5e hard.drive of the uier's.,computer or a poitable device) So that suc1i reproduction is
avaOable for listening other than ai substantially the time oftlM ti'ansmissi6n.

1'3, "'Kinnted Download" means a dip'ta1 transtnission ofa time-.limited or.:other:
:use-limited download: ofa sound:recording of i:single rnusicli woriI: to 'a local.stoiage device
(e.g-, thehard drive ofthe user's cojnpnter cr a portable device}, us9ig technology.'esiyied to
cause the downloaded 5lc to be available for listening onIy either (l) during a liiiiited"time I'e;g,,.
a. time certam or a.time tied to ongoing subscription payments):not to extend:more then.thirty:
:(30) days b'eyed theexpiration of the user's subscription, or (2) for a limited number oftieies
not to exceed.twelve {12). times ager the expiration of the user's subsciiption.

1,4.: Any:member qf:MAA that obtams:a LicerLse hereunder'is referl'ed..to hei;in:
s8 8 "ParticipatingNAA Member." Any member ofNMPA or HF4 publisher-pineiy'al that
grants: a License and/or accepts abortion of iu Advance Payment hereund'er is referred to herein
as'"'.Participating: NAPA/HFA Pubiisher." The terms 'T'irticipatmg.RIAA Member"'nd
"P8rfie'ipating NMPA/HPA Publisher" are 1'imited to such.entities and their maori'ty-owned
subsidiaries.

1.5; Any digital music service that is majoritJJ owned by, o6e or more MAA
members.in the aggregate sha/1 be entitled directly to obtain a License hereunder., and s6 shall be
treated as a."mernb@"ofRIAA"'for purposes ofSection 3. L If such a service either obtains.a
License dhectly or" is authorized under a License hereunder to mike On-Demand Sb'earns baker"
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Lim6ted Dcpwnloads through Covered Servjces„.such since shill be treateil:as a,*'Padicipating
RIAA Membei"'or aH puqioses of this Agreetnent.

2.1, A License with respeot to @musical woik mcludes al1 rept'oduction„
d18tr1bntlon and DPD nghts n8cissary, for Covered.Services to fAake Ori-Demand Stieams::and
Liinited Downloads of that work, froN the ming of server repioductions to the transmission:
and local storage ofthe:On-Demand 8trealns or, J ignited 90wnloads. A License. does not'extend
to:other transxnissions made by a Covered $ervice or to activities not encompassed by a
mechanical 5cense,. incIuk'pg,.without limitation, pji'nt or display.rats, e'er'chandi8ing iights',
adapt&on (derivative work) nghts except: as provided in,Section l."15(a)(2) of th4:CeyyrigIit A'ct,
aghts"to synchrqnize musical works: with visual images resulting in audiovisual'works, ox':
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or:accountmg for, on..Demand 8'ti'eains. 6fPx'omotional Excerpts (as, defined below&):of sound
recorduiga ofmusiea1'wnr1N. licensed hereunder:used for. promotional:purposes, provided:that th':
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owners designated by:such.copyright owners as their common.agent) to make On-Demand
'Strearas OfFromotional Hxccrpts of that sound recording for @e.yurpose ofpromqtmg that.
musical woIR wlthbut payment ofany rOyalty. '%'om0410nal Kxceryt" is-de5ned as a stream
consisting nfno more than thirty (30) seconds ofplaying time ofthe sound recoidmg ofa
musical werk, ar in the case:0f sound recordings with a playjng time ofInore'.:than Bve:minutes; a
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RIA'AInenbers to request and obtain mecha'rncal 5censes.for all: con6gurations for which they

Lim6ted Dcpwnloads through Covered Servjces„.such since shill be treateil:as a,*'Padicipating
RIAA Membei"'or aH puqioses of this Agreetnent.

2.1, A License with respeot to @musical woik mcludes al1 rept'oduction„
d18tr1bntlon and DPD nghts n8cissary, for Covered.Services to fAake Ori-Demand Stieams::and
Liinited Downloads of that work, froN the ming of server repioductions to the transmission:
and local storage ofthe:On-Demand 8trealns or, J ignited 90wnloads. A License. does not'extend
to:other transxnissions made by a Covered $ervice or to activities not encompassed by a
mechanical 5cense,. incIuk'pg,.without limitation, pji'nt or display.rats, e'er'chandi8ing iights',
adapt&on (derivative work) nghts except: as provided in,Section l."15(a)(2) of th4:CeyyrigIit A'ct,
aghts"to synchrqnize musical works: with visual images resulting in audiovisual'works, ox':

km@he xights,,:all ofwhich rights'are specifically reserved. The:.Parties agree that server
reproductions:made under a License.to transmit On-Demand Streams 0r Limited Qownloads may
be used to make; transmissions other than'Qn-Demand: Streams and Lihnted Downloads;
provided that':the foi'cgoing is without prejudice to any'apphcable requirement, if:any., that.the
:Par6cipstting RIAA Menbeg @so obtain a license for such other-transmissions made using such
server reproductions.- .It is understood that this Agreement does not address or extend to any
yerfortnance rights that may be implicated by. the making of Qn-Demand 8treams or Limited
Downloads through'Covered Services.

2;2.. A License includes the Hght to tube, arid there shill, be no separate payment
or:accountmg for, on..Demand 8'ti'eains. 6fPx'omotional Excerpts (as, defined below&):of sound
recorduiga ofmusiea1'wnr1N. licensed hereunder:used for. promotional:purposes, provided:that th':
apphcable:Parliciyatinj RIAA Member shall bi deenlsd hkewise to authoiize the ielevant
copyright owwner orcopyright'owners ofsuch musical work (oi:an:oiganigytion ofcopyright
owners designated by:such.copyright owners as their common.agent) to make On-Demand
'Strearas OfFromotional Hxccrpts of that sound recording for @e.yurpose ofpromqtmg that.
musical woIR wlthbut payment ofany rOyalty. '%'om0410nal Kxceryt" is-de5ned as a stream
consisting nfno more than thirty (30) seconds ofplaying time ofthe sound recoidmg ofa
musical werk, ar in the case:0f sound recordings with a playjng time ofInore'.:than Bve:minutes; a
s'tiearn that i's Ofno more than.the lesser of teii 'percent {'10'fo):or sixty (60) second's ofplaying
time 0f61e sound-recording: of the pNsical %brk.

3.1. 'Commencing on the Bffe4ve Date:,. a member ofRIAAmay: submit License:
i'iquests in elect'ronic: form, either individually or hatched, and.either for On-Dmnmd Streams
and/or'Liinited Demdoads alone or in. combination with other c'onogurations, su1@tantially in
accordance.with Exhibit A. piompt1y a6er. the Effective Date,. during. the. opt ogtyeao4
described:in Section 3:.2, 'the Parties shall arrange discussions between: appropiiate personnel of
HFA.and ofcertain. BJAA members concerning electronic. licenaiag procedures, with the go~i of
refiiung an4 testmg.HFA,'s electronic licensiiig procedures so that they can 5e 6864'readily for
the issoance ofiiiec5sruc8 licenses expeCktiously following the comple6ori of'such bpf-out
period, and with the goal':of enhancing-such procedures so that:they'later: can:be use'd r'alii'Iy. by:
RIA'AInenbers to request and obtain mecha'rncal 5censes.for all: con6gurations for which they



,desire bcenses in aiingle request.: In addition„e tuernber ofRIAA

riay

submi License requests
bJJ;other means:generilly accepted by SPA„ including but not:limited:to SirÃit (for so:.1orig:as it
is avatlable)„HFA's new. web-based H'censmg system (when it'becomes'avaiiab1e);,and BFA'

standard:paper fozrri (but only using yaper f6rms for complex Licerise requests (e,g., requests
involving medleys or sainples), iti:limited numbers during times:wheit electronic licensing
:capabilities are unavailable, or at other times in numbers that are generally corisisterit with such
RIAA member's past use ofpaper: forms, and in any case in numbers that 4o not exceed what
HFA can. reasonably be expected t'o process under the circutnstarices).. HFA may:modify its:
hcense request.aud license forms from time to time,- yrovided thit. it gives reasonable notice
thereof to:MAA and, Participating RIAA Members and suchniodi6catiotts do not unreasonably.':
a6ect the'abgity ofParticipating RIAA Membei~ to submit license requests 'arid, obtain licenses.
'I'deeense fonna'ma)'e issued electronically or.in paper fortn, but:when a.Licensee.submits a
Licenserequestin.elec&vie form in accordance with this.Section:3:,1'„9PA-,shall, promptly: aRer
processing.the:.I.icense request, return to such.Licensee an e1ectronic Qe substanttaHy in
accozdan'ce mt'xhibit A', witIi. g) the additiori.of that:information indicated ia Bxbibit A; as
being ":output":fields, (2) the addition of infixmat'ion, other-than.individual publisher:.share
iriformation, to.complete any Mank optional olds in the request„ to the exterit'that.such
mfozmation.i8 avai'labte in HPA's databises and is matched'.to:the request:iu the license issuance
p'roces'8, (3) the substitutiori of ixiformatiori cojicern'ing HFAyublis5ei'-yrjricipal rewed whege
sdch:.miformation m HFA's databases is different fiats..that in ge leggiest, and (4) the aggregated
share ofParihcipating NMPNHFA.Publishers. Ifati RIAA Nembei'ubmits a License request in-

accordance with this Section 3.1 but the request contairis insufhcient mformation for'HFA tp:
find a match for the relevant work in:its databases,, HFA viiU w'ark with. such MAA member to:
provide the mformition necessary t0 enable:.aLic'ense to be issued, aM 'ifsuch MAA member
resubmits.such request with the necessar' information and Se License canbe issued,: the.
provisioiis ofSection 3.4 shall apply Rom the date of the: ongblal request; The I'attics
acknowledge-.the impoitance to NMPA,.HFA arid inusjc pubhshers of havmg Licenserequesta
submitted:promptly,. and the iiupoftauce to.RIAA and reeoid compariies ofhaving.License forms
issued. yromptly. The Parties: shall cooperate in good faith to piomote each of those goals.

9.2, The authority of8PA to3icetise any individual musical work onbehaifof its
publishe'-pri5ciya4 is subject to the.approval ofthe;relevantpublisher:.-piiaciyal,HPA. shall;not:
re(quire iis publisher-principals to opt in to this.A,gremnent either befoxe...or after cozrimenciiig to:
issue Licenses, but HPA:may establish an opt-.out period before commencmg to-'issue Liceoses,
provided: that:.such yer'iod ends not later thaii six::(6) weeks following-the HfFcctive Date. Ifari.
HFA publisher-principal it any iime requests that HFA not issue-Licenses.on its be4alf (either
Wth respect fo'yartieular. musical w6rks or in general),:HPA wtlt honor that:request; provided,
howev'er, that wg: such request shal'1. not affect the valMity or.subsjstence::ofa License issued
priOr. to.sucli iciest.: During tlie opt-out period describ'ed in: Section 3.2, HFA shall notify
MAA%'eeldy ofHFA'. pub'lisher-'principils:that have noti5ed HFA that they do not wish to:m@e
I,icen5es 5ftheir wed'vailable under'.this Agreement. Ther68Ber,: timough December 31,
7002, HFA shali:riotifJJ RIAA giiait8rly: ofHFA publisher-principals @at have nofi5ed 8FA that:
they do not wish to make.Li'censes;:of'their works:availabl@'under this.Agreement.

3.3. HPA shall issue niechanical licenses for'SPY coufigur'ations (iricluding'b'ut
not limited toL icenses under t1iis Agreement) with respect to a musical:worIc. jn its entirety'ifon@
or more of. its.'publisher-principals:owns or controls a petit interest in such musical work,. evil
:if other co-owners ofsuch musical work are not HPA publisbei-prjncipals„:except that, pursuant
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not limited toL icenses under t1iis Agreement) with respect to a musical:worIc. jn its entirety'ifon@
or more of. its.'publisher-principals:owns or controls a petit interest in such niusicai work,. evil
:if other co-owners ofsuch musical work are not HPA publisbei-prjncipals„:except that, pursuant



to 8ection.3.2, 8'all the: HFA.pablisher-principals that own or coiitrol a parti'al ifiterest::vari such
work.request.that HFA not issue rnechanlieal hcenses. oti their behalf, SPA,will not issiie::siich:.

licenses. Iq the caseofa mechamcal bccnse issued. as descibed in this Section 3.3„. a
Psrticipatin'g ELAN..Member.shall:pay directly ta each co-owner that is not an HFA:::publisher.'-:

principal (or'such co-owner*'s authorized payee) sich co-owner's share ofthe aypHcable royalty''
payments: @neer.gecfjon 5,.1,

3A,— License foiius issued by HPA yursuattt to:this: Agreement:shall be retroactive:
tO'6N dhtc bf the License.i@jul@ made by the Participating.RIM Member on.or alter- the
Elective Date in a@yrdance witb'Section 3,1. To the extent tliat the Participating,RXAA
Member makes or:authorizes On-Demand 8tresms.and LimitedQownloads ofmung works
pendjng the processing by HBA of license forms in response to: proper.License:requests
submitted 0n:or @Acr the.Effective Date in aceoid@nce vugh Sectiw 3,1,5MPA 8@4 HPA Shall
not, directly. or::indirectly 6le, encourage, aid, support,.f@sriw, contt%Qte. t0,. promote, or:
participate in any claim, suit, action.or proceeding asseiting that such. activ'itics afc 91lxmgi9g:;

3.5.:Subject.to Section 3,3„HPA shall.also accept License requests to inde'Qn-
Qernsnd Streane:and Limited Dowoloads through Covered. Services ofmusical works"as to
which no HFA.publisher-.prmcipsl has any ownership interest or control, in whole or jn.yart, end,.
for which a License is not otherwise available under this Agreement. In such a case,. HPA.shall
use coitimcrcially x'easonable efforts to secure the requested.l'.icenses from the relevant n@u.-HPA
publisher-principals on the same teims as apply to HFA publish'-piincipals under ttus
Agreement. (Non-.HFA publisher-principals who grant.Licenses through this arrangement shall:
be referred to as 'Participating Independent:Publishers".) .In addition. to:any. commission charged
to:the I'articipating. Independent Publisher, HFA may:charge the relevant:Participating RUM
Member"a:oiie-time adiniYistrative fee ofninety-6ve:dollars ($95) for each:publisher'that agrees
to-become a Paitieipatjng. I'ndependent Publisher'it,beirig understo6d that no such a@jjnistraljv'0
fee-shall be payaMe for sny subsequent Licenses issiied'on'behalfofthat:Paiticipiting
&dependent &uMisherto any Participating~ Meinber), unless tlie ParticipatingIndhp'endi"„"'nt'ubIisher

also authorizes BPA:to grant tnecbanical liceiises:other th'an Licenses:.under'his
Ay''cement, iti'which case no sich fee shall apply, The Advance Payment described,"in chicle.4
any,beappl'ied.to such administrative fee when payable by a Participating RQMMetri5ei'pe@5@l

by RIAA, aud HFA shell provide to RIAA oi. an independent accooiiting:.Qrm
designated by RIAA siif6cient information concerning I*ability: for such admmstrative fee to
allow reconcihation ofthe Advatice Payments as described iri,. Section:4.4, %gian HFA arranges
Licenses 5am:Participating Independent Publishers pursuant to t jets Section 3:.5:,:.HFA:shall
collect and. distribute mechanical royalties to such Participating fqdependent Publisher (or other:
 uthoriied payees) unless the Participating RIAA Member.requests: fo make much payinents
directly.

3;6. It is: understood that'ompilations ofdata supp'lied by.:8'n.e1eetropic form
pursuant to Section 3,1, except to the extent that they consist of:data provided by the reieyant:
Participating MAA Member pursiiadt to Section 3,1, are proprietary in mature and'.shall not be
used by the,recipient Participating RIAAMeinher t6 engage in business activ'ities in competition
with HFA or. for.any purpose other than to request au6 akriiriisfer licenses issued by HFA and/or
other hcenses su0h Participating RIAA'eigber acquires with respect.to the same woiks or: 6thcr:
'w6rks owned or'controli'ed by the same copyright owners, aud shall not be dhsclosed by the
recipient Participating RIAA Member:to. any. other party except:insofar as it.is'.rc'NQOiblji.
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0
necessary to disclose speci6e,:Cata relating to particularworks for the purpose of't'eittesting:pr
'adininistexnIg,licenses issued by HPA.and/or.otlier licenses.such ParticipatingRIAA Meinber
8&ail'es: with respects the sslie works:or other works:owned or: eontro11ed by,.tjie:sax'cop~ght

owners.

3,7, .Nothing in this Agreerqent, inc]uding.but:not limited to the: availability of
Licenses.or the procedures for. obtaining 'the same, shal) preclude an RIAL xnexnberor.dist'tal'nusic:

service from at any tIma serving:or Qhng a notice 0f1ntcQtion to obtaina.colnpulsog'cense

in accordance with: applicable law: or, other than in Article:8,. imply that any:notice of
intention so served.or. 5led is ~alid or ixivahd. Nothing in this Agreement. shaO preclude any
4jptal xnusle:service &oxn seekins,. orHFA or any of its publisher-,principal &@a granting„.
dire'ct lic@$6s to digital xnusic seivices, including without hmithtio6 CoVer068ervices, on.
Whatever toruis,xiiijht be ayeed upon betweenthe relevant parties, and: it is the intention ofHPA
t0 rai8ce suih:.heenses widely available:as described mere fitly io @:.presa release:,to be.issite8:by
HFA; By thing Licenses pursuant to this Agreement, Participatiilg:Rp Members vrill be able
to'faci5tate on a proxnpt and widespread basis the availabiTity ofinnsic:over the Internet throgah
'Covered. 8ervices.

4.1. %ithiti thirty (30) days aAer the HQective Date, RIAA'„on behalfof
Pai6cipating RIAA Members (including their licensees), shall pay to HFA: a non-reAuidable
advance royalty payxnent'of one million dollars ($1,000:„000) in the aggregate ("Advance
Payxnent",). lf, by jhow second. anniversary of the Effective Date, there has tliey, been ao gipg non-.

appwlabie deternnnati680fTo+ltJJ:rates- for.on-:Xlemaud: Streatns and Litntted.Do%hloads
thxough neg@tiattton andi'or a CARP proceeding, aa the case may be, then,.su5ject to 8cetion 4;2,-
until such,a4eterrxiinatiqn,~ qn beha1fofParticipating~.Memberi(including their
licensees), shall each'month@ay to HFA a supplementary Advance Payment of sist'y--two
thousand.ilve-hundred dollars ($62„500) iu the aggregate.

42. Itffective at the;second.auniv'ersary..ofthe Effective-Bate ox any tjxne.
thereover„RLAA may teruiinate this Agreement upen thirty (30) days advance wrItten.notice to,:

NMPA and HFA:, 4 the: event RIAL'.does,so, 311 T 'xcenses previo'usly issued u&dei Sic
Agreement sha6 terg+ate. at the same tixne:as this Agreem'ent, without:prejudice to the right:of
:P44cipating,RIAA.,Members thereaRer tq.:obtsni new licenses under 17: U5;C, ( I jS. Effective;
at:the. secon4amiversaxy ofthe pffective Date oi 'any time.tbereafler, any'Participatitig RIAA
Member may opt out of this Agreement upon thiity (30) days advance wrjtten @otiose to each of.
the I'arties'. In the event a Participating RJAA Member does so, (I) the provisions of this
Agreexnent thereafter shill not apply:to sitch 1'ai"hcipating RIAL Member except as provided iii
Article 7, and:(2) all Lic'eases pr'eviously issued to such Participating RIA'A 1vlerabei'under this
Agreement shall.teznnnate at such titne, without prejud'ice to the tight of such Participating
NM Member thereafter,:t0 obtain new licenses under l'7 U,S,C. $ 11$ , In the:case of
terminatioxt by. eithez RIAA or one.:or more Paiticipating RIAA Members, (a), payments sh@ll bc
Otic ixi accordance with Section: 6..1 for activities:Under this Agreement prior $o:. the: termination qf
the relcv86t Licez@es, (b) Advailcc. Paymeritsmay'e applied against such paylnents in
accer4anqe with Section 4;4, aud (c) to the extqrit iemaining, Advance.Payhentsa1so may be
applied:to royalties'due,under ne 'icenses for On-Demand Streams and Liinited Oownloads
made throujh Covered 8ervices, which Iicenses: are issued by QFA at',Ieast one:y~ aA'ex:the
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relevant'.late of&exmination 4 the Participiting RIAA Mexnbers chase I.icenses were
texxninated; Jyehhtion, in the event a PNtieipabng,'.RIAA Melnber that is one.ofthe five:"'major
,record.eoxxxywiieS'* (as that:texxix.is coxnxnonly understood,.including any successors thereto and
-.t5e subsidiaries thereof) so opts out ofthis AgreenMnt„RIAA's moxithly: supyletnentaxy Advance
Payments under 8ection 43 thercaAer shall be reduced.proportionately, based On the number of.

major,:record compinies at siich time (e,.g., if there are then five major'recoxd'companies and one
apts out, RIAA's monthly supplementaiy Advance Payments shall be reduced by twenty percent:
::(20%))'. In-addition to the foregoing,. if there is a decision ofthe U.S, Copynght Of5ce or a
:court,:or any new legislation,:inconsistent:with Section 8,1, with the result that:inechwusal
royaIties:@exit required to be paid for some or all On-Demand. Stieaxns: andlor Limit+
Downloads made through Covered Services, thexi the atnount ofRIAA's montMy: supplexnentary.
Alliance Payments:under Sectioix 4.1 shaH be reduced to tske.into 8ccouxit such decis&ou;or
legist'ationt, 'based on actual usage under this Agreexnent.to date, with:the'cxict ixnount:of::such
:reduction::to 5e agreed upon bv the.Parties promptly aAer:such decision or:legislation,"-:provided
thatifaay:such decision is:.appea3ed snd aerially:rev~..on appal, the. smolt:ofRIAA': s
monthly.supplementary Advance Payments under Section 4,.1 shall be.restored,':and:-RIM shall
yroinptly. pay to:HPA the total amount by w]iiqh the suyplementsxjj:Advice Pxiyment was
reduced in the interixn.

4,3, HPA shill deposit Advance Payments into an,'interest-beaxiug hank account,
(with such interestbiing treated. as part of the. Advance Payxnent). BFA shall:be. free to
distribute the.inipyl aud supplementary Advene Paymerits to HFA. pub5shei'-piincipals in
.hccordsnce with: a reasonable and nondiscriminatory xnetho4ology based. on xnarket sharc, actua'l.
usAge or.ayer. musical work paymexit (whic4 xnethodology BFh. shall provide to RIAA), as well
as:to any Participating Indipende4t Publishers pursuant:tq Section 3:,$. Except.iusofar as it is
ree6upi""d pursuant to Sections 4.4 aud/or 4.5, the Advance P'ayxnent shall be norirefundable.

4.4. Upon the anal nori-aypealable: detetxxnn'ation of royalty rates for On-:Demand
Streams.snd: Lixnited;.Downioads through negotiation andlor a CARP proceeding, as the: case,
may be, the total:amount ofAdvance Payments (including interest) shall be applied against
undisputed:amounts owed to EpA on.behalfof its publisher-.principals and Paxtxcipa6ng
Instep'event Pubhshers by Participating MAA Members under this Agreement. Such Advance
Payments shall be applied to the accounts:ofindividuaI Participating'IOAA Menibers aa
speci5e4by~ or,sn:in6ependent accounting fiim:designited by ~,by: written xi6tic8 to
HFDF; withiix 49 days, &er the:.date:ofsuch 5jat,rior-.appealable:determinatiyn:.ofroyalty rates,If'he:

Advance Payments sre not fuBy recouped at such time,.any:remained'er of the Advance:
Payments thereover shaG be:applied agailt all undiSputed amounts:awed to HFA on hehalFof
its publisher-.principals and Participating InChpendent Publishers by Participatuxg:.MAA
Members xdenti6ed by BJAA; uxider mec5anicil licen8es:issued bj'. HPA for''On-Deiuaud
St'reatris and Lixxuted Downioads.made thiough: Covere48eryic'es':(iacbiding;but not limited tQ
i.xuenses unde&this Agreement); until such amount is fully recoiled, unless'PLY notifies HFA,
ofa different allocation ofthe Advance Payxnents axing..the accounts of'Participatixxg'RTAA'embers:6'oxntime:to

tiptoe. 'HPA shaH provide 'to RIAA or sxi indelieridentncCOunting'irxn
desisnated by RIAL sufhcient"accounting mfoxxnation t5. allow payments::between: RIAA.:and
Pa'xticipatmg RIAA.Members, or vice:vers@..ss necessary.foi" each Participating'MAA Member:
ultimately to: have paid to RIAA:a.net amount equal to that portion of the':Advance Payinents.
i'Grouped by royalties actu'Sly'wed by sue& Participating RIAA Member heieunder.
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St'reatris and Lixxuted Downioads.made thiough: Covere48eryic'es':(iacbiding;but not limited tQ
i.xuenses unde&this Agreement); until such amount is fully recoiled, unless'PLY notifies HFA,
ofa different allocation ofthe Advance Payxnents axing..the accounts of'Participatixxg'RTAA'embers:6'oxntime:to
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ultimately to: have paid to RIAA:a.net amount equal to that portion of the':Advance Payinents.
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4.'5. At; the request:OfHFA,-wit)&.MAA's written consent, which.consettt shall n'ot
be:withheld unreasonably, Advance Payments may'be applied to othex undisputed aeiouuts:(e.g.,
'other'tnechanic'al-royaIties),:owed by Pardriipatmg:RIAA Members. to BFA (jp behalfofits:

pubhshor:-pm.ciyass;

$.:R~o'1+,. The. xoyilty rate payable urger a LicenSe:shall be determined. through negotiation
andIm'a CARP pro'ceethng. The applicable rite wN be structured. as determined thiough
negot'iahon.or by the@ARP; and may coznprise separate royalty rate components.forkstjnct
'uses ofthemusical,work.authorised by the License. The Parties:sha11 meet tonegotiate;royalty:
:.rates ingood faith, with the goaJ ofconcluding such nego5ations.yromyt1y after:the launch of
Covered Services, and ifan agreement is reached, jointly petition the U,S..Copyright 0 w foi':
'its adoptloii pursuant to 37:C,F,R, $ 25L63tb}. NMPA reserves itsri+t to.seek iiiterest ss.4:p'art
of such royalty-rate determinatiog:, RIAA: reserves its right to seek to hsve suchroyalty rate
detennittation're6ect any"payments.under foreign.copyrights in:the case where Og-Detnsnd
:8tieams or Lmiited Downloads,are transmitted t'o users outside of:the United States. %heth@
:loyalty Ates are.determined by negotiation or a CARP, and. regardless: ofhow royalty. rate
.categoiics may.he denomeated,.tthe Patties;.shall seek: a deterjnirotioq ofroyalty.raies such thiat it
is:clear which royalty rates axe applicable to each ofOn-Demand Str'earns and Limited
,Downloads.

6,1;- 9egnwing mth the issuance of.a License, a.Participate MAA Metnber mll.
be xcquhcd to account tj HPA:ori a quaiterly basis for. activity under:such.License, 45 days @ter
:the close ofeach quarter, providirig informabon compafable to that yreSently'provided: fo»:

physical. products,:and speci5caHy:including:the nueiber ofOn-Demand;:Streams and.Lunged.
'Downloads ofeach:work made durmg such quiet', %'ithout limitation,.quarterly reports,shaU
include a breaMown ofOn-Demand'Streams snd Lieited Dovniloads made by. CoveredServices'nder

Licenses in the applicable quarter,.by e@;ical work aud delivery method code {indicating':
Gn Demand-St'reaps sndInr Limited DownlosdI ),: an4 including ISRC:number.ifavailable,
:catalognumber ifavailable aud HPA Hcense:number if available (in.the oneNiner indicated
by.the.Participating RIAA Member in its License request), an6 shall„identify the speci6c
:Covered Services in which such On-Demand Streams aud: Ihnitcd DowntosI|ls mere.inane. HaCh
Partieiyabng RIAA.Member shall preserve all usage and:Bnsncial data that;.reasonably shou@'be
.expected'to 18 reIevint, upon,.the.deterxnination ofroyalty rates, to. the caIcuIatianofroyalties
hereunder and use. commemiaHy reasonable efforts to require that each Covered Service it %as:
authorm@hereunder to make On-Demand Stresnls. and Limit+.Doenloads:does the same.
Subject to Arhcle 4 and Secti6n 3 3'„upon the.'Rial non-.appealable determination of royalty tates
for On-Gemaud Streams and LirNted Downloids. through Iteg@tiation: andIor'a QARP
pracee4ng, each Participating RIAA Member. sha'if make the applicable jiayrnent: for:allprevious
quarters then completed, 60m the'unch of the applicable-Covered Serv'ices to: date„vAthin 45:
days', to be accompanie4by a cumulative statement setting forth and. agsregating the inSnnatiou
yrovided in:the pi'@mous quarterly repute::suppjieg.under tjns Ay'eerAe'gt. Thereafter:,': on a
quarterIy':basis, 45 days aQer the:close of eaCh quarter,,each Participating:RIAA Member: sha11::

:account to BFA fisr activities. andI6r reveres realized.on;such actimYies durjng such: quarter as.
deterniincd through.ne'gotiation.and/or by regu1aboa, providinn:suqh information, as js,regUire4
by rcgulatiori, a CARP,, auditor:a.negotiated Fate agreement,—. and,,subject to'Afticle 4''d 8ecgot1:
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.3.$, pay I'loyalties at the apphcable rate. Notwithstanding the foregoing; NAPA eserves.its.ri'ght
:to seek niorejrequent access,. including without linutation-real-time access, to usage'infoxrn5tioiL.

6;2; At the:request of8PA„a:Participatia5RIAA Member shall accompany its.

:quarteily reports with'any available.data in addition'to that described in Section.6:;1 concerning
the numbers ofOn-9elngnd Streatns m@Limited Downloads made through Covered Bervices

operated or authorized by such Participating~Member (but:not.anypersonilly identify'in',.

Information), which data is regularly. gathered or coinyiled by such Participating:RIAA Meinber,

or provided to such Paiticipabng RIAA Member by:its Hcensees with,the right to: disclose:.such

data..to HPA hereunder;. provided that a Participating NAA.Metnber mayyrovide any, such data,
to HPA in Whatever form it is available to: such'Participating.'RIAA Member'in the Or4riary
course.:ofits busmess and subject ta:any:upphcable confideritiality and other Cantractual use
'reslxictions; aud.provid'ed further that, before mahng.any such request, MFA shill revjew with.

theParticipating RIAL,Member'the typei::ofsuch data.the:Participating:RL4k hf@nber has and.

can disc&ose to HFA, arid the form in which such data is:aviiilele, ~d HFA sh@iiot~equest,
an4 Particiyating RIAkMcmbers shall not.be requiied to provide, data Wt (given the volume
and form of such data, the degree to which such data is reflected in quarterly repotts, the dalai

processing.capabilities of.:MFA and. tlie P'aiticipating,RIAA Member,: HFA'.s intention to::.use

such biformation, and other relevant factors) would not bc cornnnrcially:reasonable to provide,
In addition, to the extent'. sech information is available to a I'srticipattus PJAA.Memha'nd cau
be disclosed.to HFA hereunder, at the request ofHFA, a Partiripatitig RIAA Member Shan

accompany its quaiterly reports with the total numbed of subscribers to arid: total.numbbi of
subscriber months for each Covered,. Service operated or authorized by: such.Pe@cipating BIAA.
Member during the reposing period; proyidad that any sucii information relating; to a Covered;
Service'.operated by a.Participating RIM Member shall be subject to an,appropriate
con6dentiality restriction„and any such information provided to a Participating RVA Membei'.

by. i third':party..shall be subject to any applicab1e, conBdentiahty aud o?her:contractual. se
restrictions Notwithstanding. the foregoing, to the extent that informition requested by HFA':

under this Section 6.2 is subject to existing, proposed Or future confidentia1ity.restoctions that
would: preclude its:disclosure to HFA, thI„'elevant Peticipating RIAA Member sha0 ingood'aith

seek.the:consult Ofthe party-that is the: soutce of suc4 lilformation to disclose..such'nformation

to HPA, subject to.: appropriate conMentiality restrictjous.
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4.5, and ofAr'titles:.6 and 7, shall survive the expirabon or tertrii5ation ofthis Agreement or:aiiy:
License-under this Agreement.

evrork fo

8,1. 'Subject to the qther provisions of this Article.8„::i'n. order to: settle.issues in:

dispute.and avoid 5tigation, provide assurance to record companies seekins to launch..digital
music services and enable HFA's issuance of license forms for Covered Seivices hereurider:.

:(a) The Parhes agree that under cujtent:la% the:pf'0cese.ofmaking: Oii-
Demand Streams through Covered Seivices (Sam the:making ofseiver reproductions to,
the transmission aud, local storage:ofQie: stream), viewed ia B8'entirety',. involves the
making and ~bution ofaDPP, and further agree that.such;process inits entirety(j;e.,
inclusive ofauy:server reproductions a6d any temporary or caclied:riproductions t'ai'ough:
to Qie transmission.recipient of the On-.oemaud $tresm)::is'subject to the compulsory.
licensing.provisions.of Section 115 ofthe Copyiight Act. The Pai6es: 5gther::agree that
under:cUrrerit'law the process ofmakmg'streams that wouiid.cjuahfy: for:,a: statutory. license
under Section 114(d)(2) of the:Copyright:Act does no)::involve:the miki5g:.oi':distributi'on
of a,DPD," and thus. does not require a'ineehanical license. The foregoing,does not
express-or. imply.'ny agreement that, aud shaH: not be used:to:support any:argmuent that,
the process Of inaMug On-Demand St&'eatris other than through Covered services, or the
process 9fmakirig streams that Would hot quahfy for a statutory:huense under Section,.
114(d)(2} ofthe, Copyright Act..(Incluc46g, without limitation,.because..suchstreams:are'art.

ofan 'MteractiVe. service" (as tlat tean is defined m 8ectiog. 'l I4Q)(7)) or exceed. the
"soqnd recording perfortnanue comp1ement" .(aa that texm is defjued in Section
'I 14(j)(13)) does.6x'oes.not mvolve the'jnaldng and:distributi6n ofa DPD, and the
Parties expiessly resejve all their rights vrjth respect to: that issue.

(b) The Parties agree that under cutrent Im the process ofmaldng.
Limited Dawaloads.through Covered Services (from the make of server reproductions
to Se transmission ang local stoiage of the Limited Oo%mload), viewed in itsentirety,'nvolves

the malans and distribution of aBPD, and further:agree that:such yroc6ss.in, its.
entirety (i.a, exclusive of any server reproductions arid ariy temporary or cached
reproductions through to the transmission recipIent 0f the L'limited'9ovrriload) .is. subject
to the compulsory licensing provisions ofSection 11$ of the Copyright A'et.

(c) The Parties: agiee elt under aurrenf lawv.a:compulsory license.to mat@
On-Demaad streams aud Limited Doveloads through Covered $crvices'(from the
maki'ng of server rept'oduc6ons te:the trausmission and local storage of the"Gu-Demand,
Streams: and Limited:Dowaloads) is avaHabli'andr'Section 115::ofthe Copyright Act.

8;:2. 5gbject to Sectiol 8.3 and.8.5, for:the term ofthis Agreement,.no Pails;-,:no
'Particiyating RIAA Meinber.arid: no P'aiticipatirIg NMPA!HFA Publisher shall take i:posNion:
contrary to or inc6i5istcnt vrith Secfioon 8.1, or'end support or resources, financial or'athereAse,,
t6 8ny other p isa or entity taldng a cbntrary. or iaconSistent gioaitibu, before theCopyright':Of6w,.a.CARP, a court or any other governInent ofQ'ce or tribunal. Thereafter., no Party; no
Participating RIAA Meinber and uo Participatina ÃMPA/HFA.'Publisher skell commence oi'end
:suyyoit to any action in court to chal'leoge the validhty of the rates:deteririine5 pursuant to
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Av6cIe 5 on the ground that On-.Demand 8treatr&s and Lunited Download 80 xxot involve the
.making:or dislribution ofDPDs, It:is. undcrsteod that, for purposes of thjs 5ection 8;2,.a
Participiting LUAU Member or Partieipa1ing NMPA/HFA Publisher shall net be deexned.tq fen4.
:financial su'ppoit or:resources to agliate4 entities merely through intra-enterprise 5nanciif,
'arrangements in.theor@qaiy course ofbusiness,

8,3,: Nqtwrthstaxiding Sections 8:, 1: aud..8,2, t1xe Patties„: PartiqipaWg: RIAA
Mexnbers:arid Participate NMPA/HPA:Publishers xnay at any time. (l') reise and litigate
:(inclu@rig, without limitation, before a CARP) the ecoriomic value of, and the aypropiiate:
.royalty rates-to be applied to, Gn-Dexnaxid Streams and Limited gow'nloads; (2) take:or supyo@.
:any position'they, choose with.respect to sound recordings (as distinguished irom;any: triusical
works embodied thereiri} and the rights therein, including, withoit hxnitation, rights under
Sections 106;and 114 ofthe Copyright Act, and'(3). make or-lend support to any.@gurnents they
:clioose: to pro'secute, or.defend or couiiterctaini against,.an ih&iagenxeut qlaixn relating to:
ac@yities before the Effective;Bate. Notwithstanding 8'ections 3:.I and 8,'2. RIAL:.:and
X',articipatjng RIAL Memibers may at,any tixne nial or lend support to: any aryrxnents they
Choose to defend or counterclaim against an infringement cliixn relatixig to activities on. Or.ager.
the:.Bffectivc Date„.in the event that a:Lic'ense with icspect to the rilevant works:i@not availabIe
hereunder (it being ixnderstood that, subject t5 Section SA, NMPA', 8PA and P'ailicipating
NMPA~A.Publishers may participate in the litigation ofany such clajnx, so lorig as their- doing.
so is consistent with Sections 8.1 and 8.2}. The PNties agree that t'hey will act.iri good faittr.not
to.iiiduce,. yiomote or encourage the. litigation ofag: infringement claim relating.to.activities. as
described in the ixnmedistely precedjng:sentence.

0;4, To the ertcnt that au action being litigated by RIAA and/oi a Participatiiig
MAX':Meinbei; other than,that pending-case.in the 8outhern District ofNew York captioned
ROdgers & Hpmmerzreilr OfgaXXizgt'imari M, UN'6ReCOrdrng4 In@, inVOIVeS the Queation'Of th':
validity. of:a notice of intention to obtain a compu1sory 1icense: as described ie 8ectiOn 8,1(c)'for:
a musical work for which a License is not available uxider'this Agrecmcrit, neither NMPA rior
HFA.shaH participate jri or. lend support to such action. The Parties. agree that they vqll:act in.
good faith.riot to.induce,:yromote or:encourage htigation. concerting the validity: ofa notice of:
eitexxtiorx to ebtiixi a.coxnpulsory liceixse as described in Section'8.1(c).

,8.'5. lo: theexterIt that:a final, nori-appealable:decision of:the Copyoght QAice Or,

a qourt, qr auy new legislatIon, is inconsistent with Section 8. l, this::Agreeinent shod be.
.inapplicable t0 the:@xitcnt of the ixiconsiste'ncy.as of the date thereof, but subject to:Aiticte 4',-

Participatixxg RIAL Mexnbers shall trot be.eri6tled.to. i refund of'any monies paid:prior tq:such
@ate.

8.6. This Agreexuent is entcre6 iato in settlement and compromise.ofecrtaixx
Is/utes.arndng the Parties acrid to:clarify certain, asp'eets of the Jicensi'rig ofOxi-Demand Str+arxxs
snd Limited Downloadk. Nottijng in this Article 8 shall be:used.by,:or be:varifqrceableby::, a:thix'd

y@tj not a Party. to this Agreement;:other. than a Paxticipating RIA'A:.Mexnber. oi Patt'icipatiiig.
NMPA/HFA:Publisher, in.any manner ar in any context, including without lixni@tii&ri inany''egg

proceeding, This Agreemexit does not y've rise to any third-party. beneficiary. rights irxN'iy:

patty other:. thari.Participating RIAA Mexnbers: and Participating.NMPA/HFA Publishers:: Tjxe-
xrgreements set.forth in.this Article 8 and the-'ceurse ofdealitig hereunQer'shaII be:inadmissible,
and shall riot be used to support any argument, of law, in any htigation or. arbitratioxx relating tq
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(i):activtties before the Effective:Dateor (2) activities other than nIsMng: and djstributjng Qn-
Deniau45treatns;and. I inuted Doveloads. through,.Covere4 Services„: exceytjnahng streain8::tt&&t

mould; qualify for a statutory license under Section 114(d)(2) oF the Copyright Act„

s'.

&,1. RUAD and Nba promptly shall Ne iii the Copyright'f6ce, in the
.Mechanical and Digit Phonoreeord Delivery Compulsory I.]cense rulemaicing: proceeding
(docket:@Neer: 2000-'7) '(the "Proceeding"),.aa:appropriate mutua1ly iagreeable"docuinent (the.
".Joint Statement*"}:signed by representatives.ofboth RIAA'..and..NMPA and (1).expraimng that
they have entered into this Agre~ment to resolve. certain differences beWeek them..and;. enable. the
:expegtioius'JauncIi of subscription.music services.'.arid. (2) desczibinj:.'thematerial terms:of this:
Agreement (including vIutliout hmitation theayeement in Section 8.:I). Uiiless the Polities agree
:o~sc& the: Joint Shteinent shall not adore'ss'the question ofwhether the Cioyyright Of5ce
:should oj'should.noi.yroceed@ith the Proceediiig,::and irene of.:the Parties.:i'll:. use.the:existent
:ofthe Agreement: to argue.to 1he Copyright office:that the Of6ce. should, or should.not:proceed:
with,the'Proceeding.

9,2:,. Either in the Joint Statement..in joint comments submitted inresponse to. the:
Copyright Once's.Notice ofProposed.gulemahing dated Augost 28, 2001, or in a separate:
;petition signed. by representatives nfboth Parties to be 6led in the Copyright Of&e promptly:
aBer.the:Effective:Date, RIAA and~A shall:request that the Copyright Of6ce kmend 37
:C.F.R. g 201, I8 to facilitate the Ikegsing process'or. digiM musie services by a4dressing in a
mutually agieeable. manner such yrocedura1 issues as:

(a) Permitting, combined notices of intentton;

(b) Permitting service: ofnotices ef intention on the copyright owner's
agent, and d'esignatiiig HFA as. agent for: the receipt ofsuch notices;

:(c) Bljnuuatmg.the, requirement:that of6cer/director:information be
provided. for: yubjjily h'sded companies «~d,their: Stihsidiarie's',

:(d) Perinitting:notices:"ofjutention to be signed by:: any authorized
representative othe'1iqensee;

{e) Permitting mailing to a laiawn correct address ofthe:..ciopyright: owner:.;

(f). PerInitting the serviqe ofnotices: of intention by:regulir'mail.

1.0, .gon~esK As soon as praet'icable aAer the.Effective Date, and.before::anyxelevhnt
.uongressioiial'hearings,then scheduled, ifpossible, the ps@ca shall dry'itd subinit 8..Cutup'1'ly.
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Mcmoian@iitn:ofUIMlerstaedirlg dated 5eptember Rl:, 2000i (thc *'MOIP'), Con&rnitig interim.
lichens~;for Dms, the rc~sions:to addiress:upd@t@llccnsingpi'ocediues:corisijtent witli the
liccnshig pro'cedtircs to be implemented under this Agreement, ane (2) enter iiito a second
Menioranduni ofUndicrstaudinl concerettg ccrtaia Iieensjng, payjncnt and additional
operational jssucs;ofmutlial concern tq H$A!ind RIAA timbers, w!hieb'issues sli@I include

(a) record comparucs'ayment to HPA. of l00'/~ ofroyalties duc for a
particular musical!work regs'bless ofwhetheri HFA',acts ag: an agent for alloviners ofi

such; work;-

(b) record compatiies'rovision ofalbum label copy to HFA in or4cr:to!
facilitate the licensing process; snd

|c): what hformatian.concerning pubhsher nants and!shares
appropriately sbould bc provided.by HPA to Participating!NAA Members, and: thy
appropriate con5dcntiality protections.therefor;

Pc Ming.complctioniofsu!ch negotiations, HFA: will.,conthu!,e to issue '"Interim.QPDK,icqnscs:"'s'dcscxIbe8

m the!MOfJ ln accox@anc8%5t4'..thc f)1acttcc! that has dcvc10pc4 urldeI t5@MOV,

!i~ i: i:.i Ii! . '-!!:. '!-:.i -'i.:: I,: !i:.
1)tlsiNcss. tnodcl'8 for, digtt81 xKLUsic::;servie88„RIM. aTid. NMPA shaBJointlyihlrc an.itKlepc@dent!
accounting 6rrti.to'collect AonI Participatins RIAL Members on a.con5dcntial basis information
conc8fpA1g@8 economics'fcnlrglng subscIIptiOn:scfvlce business models:Bitd report
composite jn'fkormation to~ and. NMPA.for:the.d!uration OXthis Ayeenient,

13. Gag~ lf~.or any Participating RIAA, Member teams of anger substantial:.(in tells,of
number ofmusical works.a6ecte4, number!ofcopies.or prevalciicc) ciicumv!CiItion;of Security:
IneSSurCS busied by Covered: Serv'iccs: resulting in unauthorized.copymg,or distribation o'fsound
reeordinss ofmusical works,by autborigcd.or unautbo6zed 98@rs:.ofCovcrc@8cFvices,~.
andI"oir the Partlcipatnig~i Member shall use commercially reasonable efforts. promptly t6
notifyiBPA ofsuch:iuiautboriz@d activity',.provided,.however,.that RIM an4Paiticipating RIAL
Members shall be liable'. for dainages for breach of'this Article 13 only if, aiidi to the exteiit, that
they themselves arc:.hable for direct; contributory. or v'icarious copyright:in6ingeinent under
applicab1e U.S. 'faiv, an4 in such case such damages shall bc only those payable for siichi
iiifringenNnL

!!:. ~i: i R: -, i! i i-!i -.!-:i-::.i!.-:.i:ii-:4f'i!I!i- i!
whereby accountmg inforinatiou relating to Liceiises will beprovide4!to HFA':in elcctroniec:;!
machine-readable 'fetin.

15. Pu~l'@. RIAA 'aud NMPA'ill issue-a joint.press rcjWse aninouncing this:arrangement. Iir.
thai'eoimiiunicatioris:to their members conccrnnIg ths AgrccnIent, thic..:pMic8.shall rechinniciId
tliat their':member's:.avail themselves qfthia Agreeliicnit. The Parties. coii6riri.:that, subject t6:
Section.8.6,. this Amreenient is. not confidential.
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::6i;.:~".Ihi.:,I": . -Ã8 g..—.gl~.,-,4,. -I,-d::'--

accoidan4q with; the laws of the 8'tate ofMew York (vrithout:giving:effect,to..conflicts: of Ihw.-

ptmciyles theieofl,

16.2. Qnendg~e., This Agreement,'may bemodised or @iiettded anly:by. a
writitlg:signed.by each'-Ofthe:Par6es.

l6:1:~, Th -,:I...,i w.:, ....,:.,'::,.:,:,,::,.:,'.:.!::di,: I,,::f:

Sic Parties:auB supersedes aK;prior and-contemyoraneous agreements: an4 andert@ings of'the
Pailiei'with respeot to the subject:matte':hereof.

.N,4,.: o ':
. tvithouf jtlg@tion, this agreement shall

not &eitninate, supersede; I@%it or 0thexeise:affect the:enforceaMity of.,:or the rights,.ofany::of'the.
iespictiVe yaities to,-. any ofthe following.agre'ernents: (I) the SettlejiieiN A'greement::dated as::af
Octobei'7, 2009 between HFA, MPL Communications, tuc;:and, Pe'er'Ii|ternational'Cerporition,
On th@ 0'tte hen+ End'MP3.$019, Inc., 01I the'Odler,: 8Ild:.any'mendr'nests:thereto'2}. the
Governing Agreement dated 8s ofOctober 20OQ between HFA, MPL Communications, Inc. and
Peer Inteinattonil Corporation, on the one hand,.aud MP3,.corn,.lnc., oath@-other, and 'auy
arnendinents:thereto,'g) the Digital Phon@record Deliveiy License dated Januaiy.:.1S, 1999
between HFA an4 'Imusic.corn Inc., aqd any s|nen@nents thereto', ind.:(4) the Arneodiuent
Agreexnent dated Novexnber 2000 between HFA and Rrnusic.coin Ine., and auy aineiidments
tll reto.

16.5. gouNIgggigg.: This Agteementmay 1@executed in counterparts,.i*ncluc4ag:
bymeans of faesIriule, each ofwhich shall be Jeemed to he.an.origin], but:which taken togethei
shall constitute one agreemeut,

16:;6. H~e jjgg. The titles used in this Agieeiilent are used for. convenience:only
and are not to be considered iri construing or interpreting:%*s Agreement.

Date.
IN %ITNBS8.. WHBREOP, the Parties have executed:this Agreement as;of le:Effective

Bdwaid P. Murphy.
Pie'si'dent.and.'t"EQ,

NMPA'ilaiy.B. Rotten
.Pressdent:'aud CEO, RIAA

~:C5.uryn
Pre:sident and CBG HI'"A.

Cary Sherman
Senior..Executive: Vice.Preiident: "

and: General Counsel, RIAA
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HFAIRIAA Electronic License Re uest
8 Opt ut. File La. Out: Field Ex I ha i6ns

&" '~
caela

""l

'ariufieturer

: 'Nuit'er

QAFg ~@M~( !

Account number: a'ssigned.bV F. ',to ''f284

2. 'Fi'ansaction
Oate

M Date electronic! license request
submitted to.HFA

Ferinat YYYYMMPD
Example: 842001
Data Entered:" 20910854

:3:: Msbufactvrer
gequest
Number

. Unique'dentifyjnO'number (numerical '2346978;
paly} assjgned hy Licensee fo!i'each
work for vihich a Ipse is:requested

The name of the reccid:labe that
: .produced the applicable recÃding

Epic

:lntemiNoriil 8tandar@Recordlng,Code. U88M19904780
lSRG code assigned to the resording by
the record labeL

Piayine T'ime-
'.INlnutes

The number of inlnutes in the duration
of the applicable recording

Duration =;6 minutes and N
seconds
Data.enters ',006.

.Playing Ttme-
Seconds

The.numberofsecondsoverthe last SNi Pvratlori = 5 lninutes and::5g
minute in theduration ofthe appHcable secondsrecording: Data.entered: 52.

s: Artist The.name of the altj5t perf6rming the
applicable recording

Title of work for whish a'Ucense is
requested

Jo!hn Lennon, Paul McCartney

Yesterday

19: AAQACen9
Title

'I:1 ISWC Code

Qther names by vihich the work ls
known

Gvei t&:Riir4ovi:QonIev@ere

Infemafional 8tec@aid:Afimcal VY04' ENmple:.:T-984„62,:580-&
- "

CoCe. Code assioned to was by.the Data Entered." T0346248801
ne.,twork 6f l80ll8VVOLNNl oi'! Reliianat
agenC188

0 t4entifler asijgned by HFA to identify a Example: P12346
verk unIqueiy

Q
PRllb'd8"Oiih8I:

W'
3Qllgs%R4lf'K
giJPu~

cqaibglj,
Age+"PNu
stxi6PC

Maine ofthe coinposer(s) of the wdrk. -Fonnit: tRrst Namei] tLast
Name],'tIlrst Memet, etc
Example:" Michiet Rois, T6m
smith

2. l'iansaction
9ate

QA~g,;"i:,':.rW~$ !

Account number a'Nsigned.by F.;to
Licensee

Date electronic license request
submitted to.HFA

Format.'YYYMMPD
Example: 8/42001
Data Entered:" 20916854

:3:: Manufacturer
gequest

. Number

5. lSRC Code

8 Playing T'ime-
'.INinutes

playing Ttme-
Seconds

.:8: Artist:

IStjlC C de

, Unique identifying'rrurnber (numerical
only} essjgned by Licensee fo!r each
work for vihich a license is:requested

The name of:the reccrd:labe that
: produced the rrpplfcable recording

M:/nfelniNoni/8tandanfRecoidlng.,Cai/e.
lSRC code assigned to the recording by
the record label..

The number af minutes in the duration
of the applicabla recording

The.number ofsecondsever the lect foil
minute in thedUNbOit Ofthe 8ppiICabie
recording

The:name. of the aAJ5t perf6rrnlng the
applicable rec!ordlng

Title of work for which a:Ucense ls
requested

Qther.name@by. which the:work.is
krMrwn

Infemafional 8frrnclrrrtf hfuaicrr/%or/c
Cocfe. Code assioned to was by the
networks f80/f8W/Q LNNl oi'.:Reg[iaMt
agencl&s

identifier asijgned by HFA to lderitify a
woric unIqueiy

Epic

U88Mi9804V.80

Duration =;6 minutes and N
88COndS
Data.enters ',006.

Pu'ratiori = 5 ininutes and:.5R
88COlldS
Data entered: 82.

Ja!hn. Lerinon, Paul McCartney

'Y88terday

OVeithe Riir4bvi;:QerneWhere
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Q
PRllb'd8"Orrhec

W'
SQAgw%ROr4%'rypu~

Corri/Og @
Alber "PNe
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Maine ofthe cornpciser(s) cif the work -Format tPlrst tllarna) fList
Name], tpirst Marnet,:etc
Ecainple.'" Michael-Ross,:T6in
Smith
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RIAA Ex. A-121-DP

0 :ISC4PEXPkZXPfk'5'TcL J./t. ELISE,46REFhfE~F
MPE JtYTkÃACFJVE SIXES 8 SJ."8 VK'ES — PEP.FASJ" 2.0

1. Parties: This is an agreement between the American Society of Composers, Authors and Publishers
("we," "us" or "ASCAP"), located at One Lincoln Plaza, New York, New York 10023 and

Licensee Name
("you" or "Licensee"), located at

Street Address or P.O. Box City State ZIP Code

2. Experimental Agreement: This is an experimental agreement which applies for its term only and
is entered into without prejudice to any position you or we may take for any period subsequent to its
termination,

Definitions:

(a) Your "Interactive Site or Service" is a site or service accessible via the Internet or a
similar transmission facility from which audio content is transmitted to "Users" and from
which "Users" may download or otherwise select particular musical compositions, and that
is generally known as:

with the principal Universal Resource Locator (URL) of:

http://

(b) "Internet Transmissions" are all transmissions of content to "Users" from or through your
Interactive Site or Service, or from any other site or service pursuant to an agreement
between you and the operator of the other site or service, when accessed by means of any
connection from your Interactive Site or Service.

(c) "Users" are all those who access Internet Transmissions.

(d) Our "Repertory" consists of all copyrighted musical compositions written or published by
our members or by the members of affiliated foreign performing rights societies, including
compositions written or published during the term of this agreement, and of which we have
the right to license non-dramatic public performances.

4. Grant of License: We grant you a license to publicly perform, by means of Internet Transmissions,
non-dramatic renditions of the separate musical compositions in our Repertory.

5. Term of License: The license granted by this agreement commences on (the
"Effective Date"), and ends on December 31 of the same calendar year, and continues after that for
additional terms of one year each unless you or we terminate it by giving the other party notice at least
thirty (30) days prior to the end of a calendar year.

RIAA Ex. A-121-DP

0 :ISC4PEXPkZXPfk'5'TcL J./t. ELISE,46REFhfE~F
MPE JtYTkÃACFJVE SIXES 8 SJ."8 VK'ES — PEP.FASJ" 2.0

1. Parties: This is an agreement between the American Society of Composers, Authors and Publishers
("we," "us" or "ASCAP"), located at One Lincoln Plaza, New York, New York 10023 and

Licensee Name
("you" or "Licensee"), located at

Street Address or P.O. Box City State ZIP Code

2. Experimental Agreement: This is an experimental agreement which applies for its term only and
is entered into without prejudice to any position you or we may take for any period subsequent to its
termination,

Definitions:

(a) Your "Interactive Site or Service" is a site or service accessible via the Internet or a
similar transmission facility from which audio content is transmitted to "Users" and from
which "Users" may download or otherwise select particular musical compositions, and that
is generally known as:

with the principal Universal Resource Locator (URL) of:

http://

(b) "Internet Transmissions" are all transmissions of content to "Users" from or through your
Interactive Site or Service, or from any other site or service pursuant to an agreement
between you and the operator of the other site or service, when accessed by means of any
connection from your Interactive Site or Service.

(c) "Users" are all those who access Internet Transmissions.

(d) Our "Repertory" consists of all copyrighted musical compositions written or published by
our members or by the members of affiliated foreign performing rights societies, including
compositions written or published during the term of this agreement, and of which we have
the right to license non-dramatic public performances.

4. Grant of License: We grant you a license to publicly perform, by means of Internet Transmissions,
non-dramatic renditions of the separate musical compositions in our Repertory.

5. Term of License: The license granted by this agreement commences on (the
"Effective Date"), and ends on December 31 of the same calendar year, and continues after that for
additional terms of one year each unless you or we terminate it by giving the other party notice at least
thirty (30) days prior to the end of a calendar year.



6. Limitations on License:

(a) This license extends only to you and your Interactive Site or Service and is limited to
performances presented by means of Internet Transmissions, and by no other means;
provided, however, that (i) nothing in this agreement authorizes such performances when
transmitted from your Interactive Site or Service pursuant to an agreement between you and
any other site or service operator, when accessed by means of a connection from that other
site or service, even if such performances fall within the definition of Internet
Transmissions; and provided further, that (ii) if you are an Internet access provider, nothing
in this agreement authorizes such performances when transmitted &om or through any
homepage(s) hosted on your Interactive Site or Service for those for whom you provide
Internet access.

(c)

(d)

(e)

(g)

This license may not be assigned without our written consent. We will not unreasonably
withhold or delay our consent to an assignment of the license. No such consent is required
in the event of (i) sale of substantially all of the stock of Licensee; or (ii) an internal
corporate restructuring to an affiliated entity or subsidiary.

This license is limited to the Umted States and to transmissions originating from the United
States, its territories and possessions, and the Commonwealth ofPuerto Rico.

Nothing in this agreement grants you, or authorizes you to grant to any User, or to anyone
else, any right to reproduce, copy or distribute by any means, method or process whatsoever,
any of the musical compositions licensed by this agreement, including, but not limited to,
transferring or downloading any such musical composition to a computer hard drive„or
otherwise copying the composition onto any other storage medium.

Nothing in this agreement grants you, or authorizes you to grant any User, or to anyone else,
any right to reproduce, copy, distribute or perform publicly by any means, method or
process whatsoever, any sound recording embodying any of the musical compositions
licensed under this agreement.

Nothing in this agreement grants, or authorizes you to grant to any User, or to anyone else,
any right to perform publicly by any means, method or process whatsoever, any of the
musical compositions licensed under this agreement, including, but not limited to, any
transmission, retransmission, or further transmission ofany of those compositions.

This license is limited to non-dramatic performances, and does not authorize any dramatic
performances; nor does it extend to or include the public performance ofany opera, operetta,
musical comedy, play, or like production, as such, in whole or in part.

7. License Fees: For each year during any term of this agreement you agree to pay us the license fee
calculated in accordance with the Rate Schedules applicable for that year.

S. License Fee Report Form: There are three alternative Rate Schedules, (Schedules "A," "B" and
"C") attached to and made a part of this agreement. For each calendar year, you may choose any one of the
three schedules we offer and for which you can provide the required information, using either your own
technology, or technology supplied by an industry acknowledged technology company.

6. Limitations on License:

(a) This license extends only to you and your Interactive Site or Service and is limited to
performances presented by means of Internet Transmissions, and by no other means;
provided, however, that (i) nothing in this agreement authorizes such performances when
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any other site or service operator, when accessed by means of a connection from that other
site or service, even if such performances fall within the definition of Internet
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homepage(s) hosted on your Interactive Site or Service for those for whom you provide
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withhold or delay our consent to an assignment of the license. No such consent is required
in the event of (i) sale of substantially all of the stock of Licensee; or (ii) an internal
corporate restructuring to an affiliated entity or subsidiary.

This license is limited to the Umted States and to transmissions originating from the United
States, its territories and possessions, and the Commonwealth ofPuerto Rico.

Nothing in this agreement grants you, or authorizes you to grant to any User, or to anyone
else, any right to reproduce, copy or distribute by any means, method or process whatsoever,
any of the musical compositions licensed by this agreement, including, but not limited to,
transferring or downloading any such musical composition to a computer hard drive„or
otherwise copying the composition onto any other storage medium.

Nothing in this agreement grants you, or authorizes you to grant any User, or to anyone else,
any right to reproduce, copy, distribute or perform publicly by any means, method or
process whatsoever, any sound recording embodying any of the musical compositions
licensed under this agreement.

Nothing in this agreement grants, or authorizes you to grant to any User, or to anyone else,
any right to perform publicly by any means, method or process whatsoever, any of the
musical compositions licensed under this agreement, including, but not limited to, any
transmission, retransmission, or further transmission ofany of those compositions.

This license is limited to non-dramatic performances, and does not authorize any dramatic
performances; nor does it extend to or include the public performance ofany opera, operetta,
musical comedy, play, or like production, as such, in whole or in part.

7. License Fees: For each year during any term of this agreement you agree to pay us the license fee
calculated in accordance with the Rate Schedules applicable for that year.

S. License Fee Report Form: There are three alternative Rate Schedules, (Schedules "A," "B" and
"C") attached to and made a part of this agreement. For each calendar year, you may choose any one of the
three schedules we offer and for which you can provide the required information, using either your own
technology, or technology supplied by an industry acknowledged technology company.



Reports and Payments: You agree to furnish license fee reports and payments to us as follows:

(a)

(b)

(c)

(d)

(e)

(g)

Initial License Fee Report. Upon entering into this agreement, you will submit an Initial
License Fee Report based on good faith estimates of "Interactive Site/Service Revenue" and
"Interactive Site/Service Sessions" for the period from the Effective Date of this agreement
until December 31 of the same year.

Annual License Fee Reports. You will submit an Annual License Fee Report Form ("A,"
"B" or "C") for each year that we will provide to you.

License Fee Payments. You will submit license fee payments quarterly on or before January
1, April 1, July 1 and October 1 of each year. Each such payment shall be equal to one-
fourth (1/4) of the license fee for the preceding calendar year; provided, however, that in any
year for which your estimated license fee is less than one thousand dollars ($ 1,000.00), you
will submit payments of two hundred fifty dollars ($250.00) each, or the balance of the
license fee due for that year, whichever is less.

Late Report Payments. If we do not receive your Annual License Fee Report Form when
due, you will submit quarterly license fee payments that are twenty-four percent (24%)
higher than the quarterly payments due for the preceding year, and payments will continue at
that increased rate until we receive the late report.

Annual Adjustment. With each Annual License Fee Report Form you will submit payment
of any license fees due over and above all amounts that you paid for the year to which the
report pertains. If the fee due is less than the amount you paid, we will apply the excess to
the next quarterly payment due under this agreement. If the excess is greater than one (1)
quarterly payment, we will refund the excess over and above the amount ofone (1) quarterly
payment to you at your written request.

Late Payment Charge. You will pay a finance charge of one and one half percent (1-1/2%)
per month, or the maximum rate permitted by state law, whichever is less, from the date due,
on any required payment that is not made within thirty (30) days of its due date.

Music Use Reports. You agree to provide us with reports regarding the musical
compositions contained in your Internet Transmissions. If the annual license fee payable to
ASCAP is less than ten thousand dollars ($ 10,000.00), you will submit such reports for no
more than the first three (3) days of each calendar quarter or for such other periods of time
as we may reasonably request. If the annual license fee payable to ASCAP is ten thousand
dollars ($ 10,000.00) or greater, you will submit such reports for at least one (1) week in each
calendar quarter. Our requests for such reports will be sent to you in writing at least thirty
(30) days prior to the commencement of the period to be covered by the report. Your
reports must be in the form attached hereto ("ASCAP Music Use Report Format"). You will
make good faith efforts to furnish the information requested by us in electronic form,
employing such commercially practicable technology as may be available for monitoring
music use on your Interactive Site or Service, or such other means or methods upon which
you and we will agree, provided that nothing in this agreement will obligate you to incur
substantial additional expense to furnish such information.

Reports and Payments: You agree to furnish license fee reports and payments to us as follows:

(a)

(b)

(c)

(d)

(e)

(g)

Initial License Fee Report. Upon entering into this agreement, you will submit an Initial
License Fee Report based on good faith estimates of "Interactive Site/Service Revenue" and
"Interactive Site/Service Sessions" for the period from the Effective Date of this agreement
until December 31 of the same year.

Annual License Fee Reports. You will submit an Annual License Fee Report Form ("A,"
"B" or "C") for each year that we will provide to you.

License Fee Payments. You will submit license fee payments quarterly on or before January
1, April 1, July 1 and October 1 of each year. Each such payment shall be equal to one-
fourth (1/4) of the license fee for the preceding calendar year; provided, however, that in any
year for which your estimated license fee is less than one thousand dollars ($ 1,000.00), you
will submit payments of two hundred fifty dollars ($250.00) each, or the balance of the
license fee due for that year, whichever is less.

Late Report Payments. If we do not receive your Annual License Fee Report Form when
due, you will submit quarterly license fee payments that are twenty-four percent (24%)
higher than the quarterly payments due for the preceding year, and payments will continue at
that increased rate until we receive the late report.

Annual Adjustment. With each Annual License Fee Report Form you will submit payment
of any license fees due over and above all amounts that you paid for the year to which the
report pertains. If the fee due is less than the amount you paid, we will apply the excess to
the next quarterly payment due under this agreement. If the excess is greater than one (1)
quarterly payment, we will refund the excess over and above the amount ofone (1) quarterly
payment to you at your written request.

Late Payment Charge. You will pay a finance charge of one and one half percent (1-1/2%)
per month, or the maximum rate permitted by state law, whichever is less, from the date due,
on any required payment that is not made within thirty (30) days of its due date.

Music Use Reports. You agree to provide us with reports regarding the musical
compositions contained in your Internet Transmissions. If the annual license fee payable to
ASCAP is less than ten thousand dollars ($ 10,000.00), you will submit such reports for no
more than the first three (3) days of each calendar quarter or for such other periods of time
as we may reasonably request. If the annual license fee payable to ASCAP is ten thousand
dollars ($ 10,000.00) or greater, you will submit such reports for at least one (1) week in each
calendar quarter. Our requests for such reports will be sent to you in writing at least thirty
(30) days prior to the commencement of the period to be covered by the report. Your
reports must be in the form attached hereto ("ASCAP Music Use Report Format"). You will
make good faith efforts to furnish the information requested by us in electronic form,
employing such commercially practicable technology as may be available for monitoring
music use on your Interactive Site or Service, or such other means or methods upon which
you and we will agree, provided that nothing in this agreement will obligate you to incur
substantial additional expense to furnish such information.



10. Report Verification:

(a) We have the right to examine your books and records, and you agree to obtain for us the
right to examine the books and records of any partner in, or co-publisher of, your Interactive
Site or Service, in order to verify any required report. We may exercise this right by giving
you thirty (30) days written notice of our intention to conduct an examination. You agree to
furnish all pertinent books and records, including electronic records, to our authorized
representatives, during customary business hours. We will consider all data and information
derived from our examination as completely confidential. We will not disclose such
confidential data and information without your prior written consent, except as may be
required by law or legal process, and then only upon prior written notice to you.

(b) If our examination shows that you underpaid license fees, you agree to pay a finance charge
of one and one half percent (l-l/2%) per month, or the maximum rate permitted by state
law, whichever is less, on the license fees due from the date we bill you for that amount or,
if the underpayment is five percent (5%) or more, from the date or dates that the license fees
should have been paid.

(c) You may dispute all or part of our claim for additional fees. You may do so by advising us
in writing within thirty (30) days from the date we bill the additional fees to you of the basis
for your dispute, and by paying the undisputed portion of our claim with the applicable
finance charges. If there is a good faith dispute between us concerning all or part of our
claim, we will defer finance charges on the disputed amount until sixty (60) days after we
have responded to you, and will pro rate finance charges based on our resolution of the
dispute.

11. Breach or Default: If you fail to perform any of the terms or conditions required of you by this
agreement, we may terminate your license by giving you thirty days written notice to cure your breach or
default. If you do not do so within that thirty (30) day period, your license will automatically terminate at
the end of that period without any further notice &om us.

12. Interference with ASCAP's Operations: We have the right to terminate this license, effective
immediately upon written notice, if there is any major interference with, or substantial increase in the cost
of, our operation as a result of any law in the state, territory, dependency, possession or political
subdivision in which you or your Interactive Site or Service is located which is applicable to the licensing
of performing rights. In the event of such a termination, we will immediately upon termination refund to
you any license fees paid in advance, pro rata to the remainder of the license term.

13. Indemnification: We will indemnify you from any claim made against you with respect to the non-
dramatic performance licensed under this agreement of any composition(s) in our Repertory, and we will
have full charge of the defense against the claim. You agree to notify us immediately of any such claim,
furnish us with all the papers pertaining to it, and cooperate fully with us in its defense. If you wish, you
may engage your own counsel, at your expense, who may participate in the defense. Our liability
(including defense costs and attorneys) under this paragraph is strictly limited to the amount of license fees
that you actually paid us under this agreement for the calendar year(s) in which the performance(s) which
are the subject of the claim occurred. The Indemnification provided herein shall survive the term of this
agreement and apply to any performances covered by this agreement, subject to any applicable statute of
limitations.

14. Covenant Not to Sui:

(a) ASCAP, on its own behalf and on behalf of our members, covenants not to make any claim
against you for unauthorized public performances of any of our members'ompositions in

10. Report Verification:

(a) We have the right to examine your books and records, and you agree to obtain for us the
right to examine the books and records of any partner in, or co-publisher of, your Interactive
Site or Service, in order to verify any required report. We may exercise this right by giving
you thirty (30) days written notice of our intention to conduct an examination. You agree to
furnish all pertinent books and records, including electronic records, to our authorized
representatives, during customary business hours. We will consider all data and information
derived from our examination as completely confidential. We will not disclose such
confidential data and information without your prior written consent, except as may be
required by law or legal process, and then only upon prior written notice to you.

(b) If our examination shows that you underpaid license fees, you agree to pay a finance charge
of one and one half percent (l-l/2%) per month, or the maximum rate permitted by state
law, whichever is less, on the license fees due from the date we bill you for that amount or,
if the underpayment is five percent (5%) or more, from the date or dates that the license fees
should have been paid.

(c) You may dispute all or part of our claim for additional fees. You may do so by advising us
in writing within thirty (30) days from the date we bill the additional fees to you of the basis
for your dispute, and by paying the undisputed portion of our claim with the applicable
finance charges. If there is a good faith dispute between us concerning all or part of our
claim, we will defer finance charges on the disputed amount until sixty (60) days after we
have responded to you, and will pro rate finance charges based on our resolution of the
dispute.

11. Breach or Default: If you fail to perform any of the terms or conditions required of you by this
agreement, we may terminate your license by giving you thirty days written notice to cure your breach or
default. If you do not do so within that thirty (30) day period, your license will automatically terminate at
the end of that period without any further notice &om us.

12. Interference with ASCAP's Operations: We have the right to terminate this license, effective
immediately upon written notice, if there is any major interference with, or substantial increase in the cost
of, our operation as a result of any law in the state, territory, dependency, possession or political
subdivision in which you or your Interactive Site or Service is located which is applicable to the licensing
of performing rights. In the event of such a termination, we will immediately upon termination refund to
you any license fees paid in advance, pro rata to the remainder of the license term.

13. Indemnification: We will indemnify you from any claim made against you with respect to the non-
dramatic performance licensed under this agreement of any composition(s) in our Repertory, and we will
have full charge of the defense against the claim. You agree to notify us immediately of any such claim,
furnish us with all the papers pertaining to it, and cooperate fully with us in its defense. If you wish, you
may engage your own counsel, at your expense, who may participate in the defense. Our liability
(including defense costs and attorneys) under this paragraph is strictly limited to the amount of license fees
that you actually paid us under this agreement for the calendar year(s) in which the performance(s) which
are the subject of the claim occurred. The Indemnification provided herein shall survive the term of this
agreement and apply to any performances covered by this agreement, subject to any applicable statute of
limitations.

14. Covenant Not to Sui:

(a) ASCAP, on its own behalf and on behalf of our members, covenants not to make any claim
against you for unauthorized public performances of any of our members'ompositions in



our Repertory which would have been licensed under this agreement except for the
limitation set forth in subparagraph 6(a)(i), provided that the agreement between you and the

operator of the other site or service referred to in subparagraph 6(a)(i) expressly requires that
the operator of the other site or service obtain needed authorization for performances of
copyrighted musical compositions on or through its site or service, and provided further, that
within twenty-four (24) hours of receipt of notice from us that the operator of the other site

or service does not have such needed authorization, you will remove or block the connection
from that other site or service to your Interactive Site or Service, using commercially
practicable efforts to do so.

(b) ASCAP, on its own behalf and on behalf of our members, covenants not to make any claim
against you for unauthorized public performances of any of our members'ompositions in

our Repertory which would have been licensed under this agreement except for the
limitation set forth in subparagraph 6(a)(ii), provided that the agreement between you and
the owner of the homepage referred to in subparagraph 6(a)(ii) expressly requires that such
owner obtain needed authorization for performances of copyrighted musical compositions
on or through its homepage, and provided further, that within twenty-four (24) hours of
receipt of notice from us that the owner of the homepage does not have such needed
authorization, you will remove that homepage from your Interactive Site or Service.

15. Notices: We or you may give any notice required by this agreement by sending the notice to the
other party's last known address by United States Mail or by generally recognized same-day or overnight
delivery service. We each agree to inform the other in writing of any change of address.

16. Governing Law: This agreement will be governed by and construed in accordance with the laws of
the state ofNew York.

17. Entire Agreement: This agreement constitutes the entire agreement between you and ASCAP, and
may only be modified, or any rights under this agreement may be waived, by a written document executed
by both you and ASCAP.

IN WITNESS WHEREOF, this Agreement has been duly executed by ASCAP and Licensee this
day of 20

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

Licensee Name

By By
Signature

Print Your Name

Title Title

(Fill in capacity in which signed: (a) If corporation,
state corporate office held; (b) If partnership, write
word "partner" under printed name of signing partner;
(c) If individual owner, write "individual owner"
under rinted name.

our Repertory which would have been licensed under this agreement except for the
limitation set forth in subparagraph 6(a)(i), provided that the agreement between you and the

operator of the other site or service referred to in subparagraph 6(a)(i) expressly requires that
the operator of the other site or service obtain needed authorization for performances of
copyrighted musical compositions on or through its site or service, and provided further, that
within twenty-four (24) hours of receipt of notice from us that the operator of the other site

or service does not have such needed authorization, you will remove or block the connection
from that other site or service to your Interactive Site or Service, using commercially
practicable efforts to do so.

(b) ASCAP, on its own behalf and on behalf of our members, covenants not to make any claim
against you for unauthorized public performances of any of our members'ompositions in

our Repertory which would have been licensed under this agreement except for the
limitation set forth in subparagraph 6(a)(ii), provided that the agreement between you and
the owner of the homepage referred to in subparagraph 6(a)(ii) expressly requires that such
owner obtain needed authorization for performances of copyrighted musical compositions
on or through its homepage, and provided further, that within twenty-four (24) hours of
receipt of notice from us that the owner of the homepage does not have such needed
authorization, you will remove that homepage from your Interactive Site or Service.

15. Notices: We or you may give any notice required by this agreement by sending the notice to the
other party's last known address by United States Mail or by generally recognized same-day or overnight
delivery service. We each agree to inform the other in writing of any change of address.

16. Governing Law: This agreement will be governed by and construed in accordance with the laws of
the state ofNew York.

17. Entire Agreement: This agreement constitutes the entire agreement between you and ASCAP, and
may only be modified, or any rights under this agreement may be waived, by a written document executed
by both you and ASCAP.

IN WITNESS WHEREOF, this Agreement has been duly executed by ASCAP and Licensee this
day of 20

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS

Licensee Name

By By
Signature

Print Your Name

Title Title

(Fill in capacity in which signed: (a) If corporation,
state corporate office held; (b) If partnership, write
word "partner" under printed name of signing partner;
(c) If individual owner, write "individual owner"
under rinted name.



RATE SCHEDULE "A"

REPORTEORM
ASCAP EXPERIMENTAL LICENSEAGREEMENT

FOR INTERACTIVESITES & SERVICES — RELEASE 2.0

PART I. ACCOUNT INFORMATION

REPORT PERIOD: THRU 12/31/

LICENSEE NAME:

POSTAL ADDRESS:

SITE / SERVICE URL: http:// E-MAIL:

PHONE NUMBER: FACSIMILE NUMBER:

PART II. DEFINITIONS

(a) The terms "Interactive Site or Service," "Internet Transmissions" and "Users" are defined in
subparagraphs 3(a), (b) and (c) ofthe license agreement.

(b) "User Revenue" means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(c) "Sponsor Revenue" means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities ofyour Interactive Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. "Sponsor Revenue" also means all payments &om whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Interactive
Site or Service including, but not limited to, payments for the sale ofadvertising time or space.

(d) "Adjustment to Sponsor Revenue" means advertising agency commissions not to exceed fifteen
percent (15%) actually allowed to an advertising agency that has no direct or indirect ownership or
managerial connection with you or your Interactive Site or Service.

(e) "Site/Service Revenue" includes all specified payments and expenditures whether made directly
to you or to any entity under the same or substantially the same ownership, management or control as
you, or to any other person, firm or corporation including, but not limited to, any partner or co-publisher
ofyour Interactive Site or Service, pursuant to an agreement or as directed or authorized by you or any of
your agents or employees.

RATE SCHKBUI K "A"

REPORT FORM
ASCAP EXPERIMENTAL LICEME AGREEMENT

FOR IÃTERACTIVE SITES S SERVICES — RELEASE 2.0

PART I. ACCOUNT INPORMATION

REPORT PERIOD: THRU 12/31/

LICENSEE NAME:

POSTAL ADDRESS:

SITE / SERVICE URL: http:// E-MAIL:

PHONE NUMBER: FACSIMILE NUMBER:

PART II. DEFINITIONS

(a) The terms "Interactive Site or Service," "'Internet Transmissions" and '"Users" are defined in
subparagraphs 3(a), (b) and (c) of the license agreement.

(b) "User Revenue" means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(c) "Sponsor Revenue" means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities ofyour Interactive Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. "Sponsor Revenue" also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Interactive
Site or Service including, but not limited to, payments for the sale of advertising time or space.

(d) "Adjustment to Sponsor Revenue" means advertising agency commissions not to exceed fifteen
percent (15%) actually allowed to an advertising agency that has no direct or indirect ownership or
managerial connection with you or your Interactive Site or Service.

(e) "Site/Service Revenue" includes all specified payments and expenditures whether made directly
to you or to any entity under the same or substantially the same ownership, management or control as
you, or to any other person, firm or corporation including, but not limited to, any partner or co-publisher
of your Interactive Site or Service, pursuant to an agreement or as directed or authorized by you or any of
your agents or employees.



(f) "Session Value" is the value derived from the number of "Site/Service Sessions" that an
Interactive Site. or Service generates.

(g) "Site/Service Session" is an individual visit and/or access to your Interactive Site or Service by a
User. If any such visit or access exceeds one (1) hour in duration, each period of one (1) hour, or portion
in excess thereof, shall be treated as a single "Site/Service Session." For example, if a User visits or
accesses your Site or Service twice in one (I) day, once for fifteen (15) minutes and a second time for
forty (40) minutes, that User has generated two (2) "Site/Service Sessions." If a User visits or accesses
your Site or Service for an uninterrupted period of two and a half (2.5) hours, that User has generated
three (3) "Site/Service Sessions."

PART III. REVENUE BASED
LICENSE FKK CALCULATION FOR RATE SCHEDULE "A"

2.

4

7.

Sponsor Revenue ......,...
Adjustment to Sponsor Revenue
Net Sponsor Revenue (subtract line 2 from line 1) .

User Revenue
Site/Service Revenue (add lines 3 and 4)
Rate Based on Site/Service Revenue
Revenue Based License Fee (multiply lines 5 by line 6)

0.030

PART IV. SESSION BASED
LICENSE FKK CALCULATION FOR RATE SCHEDULE "A"

8. Number of Site/Service Sessions
9. Rate Based on Site/Service Sessions ...
10. Session Based License Fee (multiply line 8 by line 9)

0.0009

PART V LICENSE FKE CALCULATION FOR RATE SCHEDULE "A"

11. Licensee Fee (enter line 7 or line 10, whichever is greater)
12. Minimum License Fee (not subject to pro-ration)
13. LICENSE FEK DUK (enter amount from line 11 or line 12, whichever is
greater) .

340.00

PART VI. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license
agreement.

Signature Date

Print Name and Title

A-2

(f) "Session Value" is the value derived from the number of "Site/Service Sessions" that an
Interactive Site. or Service generates.

(g) "Site/Service Session" is an individual visit and/or access to your Interactive Site or Service by a
User. If any such visit or access exceeds one (1) hour in duration, each period of one (1) hour, or portion
in excess thereof, shall be treated as a single "Site/Service Session." For example, if a User visits or
accesses your Site or Service twice in one (I) day, once for fifteen (15) minutes and a second time for
forty (40) minutes, that User has generated two (2) "Site/Service Sessions." If a User visits or accesses
your Site or Service for an uninterrupted period of two and a half (2.5) hours, that User has generated
three (3) "Site/Service Sessions."

PART III. REVENUE BASED
LICENSE FKK CALCULATION FOR RATE SCHEDULE "A"

2.

4

7.

Sponsor Revenue ......,...
Adjustment to Sponsor Revenue
Net Sponsor Revenue (subtract line 2 from line 1) .

User Revenue
Site/Service Revenue (add lines 3 and 4)
Rate Based on Site/Service Revenue
Revenue Based License Fee (multiply lines 5 by line 6)

0.030

PART IV. SESSION BASED
LICENSE FKK CALCULATION FOR RATE SCHEDULE "A"

8. Number of Site/Service Sessions
9. Rate Based on Site/Service Sessions ...
10. Session Based License Fee (multiply line 8 by line 9)

0.0009

PART V LICENSE FKE CALCULATION FOR RATE SCHEDULE "A"

11. Licensee Fee (enter line 7 or line 10, whichever is greater)
12. Minimum License Fee (not subject to pro-ration)
13. LICENSE FEK DUK (enter amount from line 11 or line 12, whichever is
greater) .

340.00

PART VI. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license
agreement.

Signature Date

Print Name and Title

A-2



RATE SCHKBULK "8"

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT

FOR INTERACTIVE SITES ck SERVICES — RELEASE 2.0

PART I. ACCOUNT INFORMATION

REPORT PERIOD: THRU 12/31/

LICENSEE NAME:

POSTAL ADDRESS:

SITE / SERVICE URL: http:// E-MAIL:

PHONE NUMBER: FACSIMILE NUMBER:

PART II. DEFINITIONS

(a) The terms "Interactive Site or Service," "Internet Transmissions" and "Users" are defined in
subparagraphs 3(a), (b) and (c) of the license agreement.

(b) "Sponsor Revenue" means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities ofyour Interactive Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. "Sponsor Revenue" also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Interactive
Site or Service including, but not limited to, payments for the sale ofadvertising time or space.

(c) "Adjustment to Sponsor Revenue" means advertising agency commissions not to exceed fifteen
percent (15%) actually allowed to an advertising agency that has no direct or indirect ownership or
managerial connection with you or your Interactive Site or Service.

(d) "User Revenue" means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(e) "Site/Service Revenue" includes all specified payments and expenditures whether made directly
to you or to ariy entity under the same or substantially the same ownership, management or control as
you, or to any other person, firm or corporation including, but not limited to, any partner or co-publisher
ofyour Interactive Site or Service, pursuant to an agreement or as directed or authorized by you or any of
your agents or employees.

RATE SCHKBULK "8"

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT

FOR INTERACTIVE SITES ck SERVICES — RELEASE 2.0

PART I. ACCOUNT INFORMATION

REPORT PERIOD: THRU 12/31/

LICENSEE NAME:

POSTAL ADDRESS:

SITE / SERVICE URL: http:// E-MAIL:

PHONE NUMBER: FACSIMILE NUMBER:

PART II. DEFINITIONS

(a) The terms "Interactive Site or Service," "Internet Transmissions" and "Users" are defined in
subparagraphs 3(a), (b) and (c) of the license agreement.

(b) "Sponsor Revenue" means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities ofyour Interactive Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. "Sponsor Revenue" also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Interactive
Site or Service including, but not limited to, payments for the sale ofadvertising time or space.

(c) "Adjustment to Sponsor Revenue" means advertising agency commissions not to exceed fifteen
percent (15%) actually allowed to an advertising agency that has no direct or indirect ownership or
managerial connection with you or your Interactive Site or Service.

(d) "User Revenue" means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(e) "Site/Service Revenue" includes all specified payments and expenditures whether made directly
to you or to ariy entity under the same or substantially the same ownership, management or control as
you, or to any other person, firm or corporation including, but not limited to, any partner or co-publisher
ofyour Interactive Site or Service, pursuant to an agreement or as directed or authorized by you or any of
your agents or employees.



(f) "Session Value" is the value derived from the number of "Site/Service Sessions" that an
Interactive Site or Service generates.

(g) "Site/Service Session" is an individual visit and/or access to your Interactive Site or Service by a
User. If any such visit or access exceeds one (1) hour in duration, each period of one (1) hour, or portion
in excess thereof, shall be treated as a single "Interactive Site/Service Session." For example, if a User
visits or accesses your Site or Service twice in one (1) day, once for fifteen (15) minutes and a second
time for forty (40) minutes, that User has generated two (2) "Interactive Site/Service Sessions." If a User
visits or accesses your Site or Service for an uninterrupted period of two and a half (2.5) hours, that User
has generated three (3) "Interactive Site/Service Sessions."

(h) "Music Session" is a Site/Service Session in which a User receives any Internet Transmission that
includes any performance(s) ofmusic.

PART III. REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE "B"

SITE/SERVICE RKVKNJK
1. Sponsor Revenue
2. Adjustment to Sponsor Revenue
3. Net Sponsor Revenue (subtract line 2 from line 1) .

4. User Revenue .

5. Site/Service Revenue (add lines 3 and 4)

VALUE ATTRIBUTABLK TO PKRFORIVIANCKS OF MUSIC
6. Number of Site/Service Sessions.
7. Number of Music Sessions.
8. Ratio (divide line 7 by line 6 to three decimal points) .

9. Site/Service Revenue (from line 5)...
10. Value Attributable to Performances of Music (multiply line 8 by line 9) ......... $
11. Rate Based on Site/Service Revenue...................,....................................... x
12. Revenue Based License Fee (multiply line 10 by line 11). $

0.0495

PART IV. SESSION BASED
LICENSE FKK CALCULATION FOR LICENSE FKK REPORT FORM "B"

SESSION VALUE
13. Number of Site/Service Sessions (from line 6).
14. Number of Music Sessions (from line 7)
15. Rate Based on Site/Service Sessions.
16. Session Based License Fee (multiply line 14 by line 15)

0.0014

B-2

(f) "Session Value" is the value derived from the number of "Site/Service Sessions" that an
Interactive Site or Service generates.

(g) "Site/Service Session" is an individual visit and/or access to your Interactive Site or Service by a
User. If any such visit or access exceeds one (1) hour in duration, each period of one (1) hour, or portion
in excess thereof, shall be treated as a single "Interactive Site/Service Session." For example, if a User
visits or accesses your Site or Service twice in one (1) day, once for fifteen (15) minutes and a second
time for forty (40) minutes, that User has generated two (2) "Interactive Site/Service Sessions." If a User
visits or accesses your Site or Service for an uninterrupted period of two and a half (2.5) hours, that User
has generated three (3) "Interactive Site/Service Sessions."

(h) "Music Session" is a Site/Service Session in which a User receives any Internet Transmission that
includes any performance(s) ofmusic.

PART III. REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE "B"

SITE/SERVICE RKVKNJK
1. Sponsor Revenue
2. Adjustment to Sponsor Revenue
3. Net Sponsor Revenue (subtract line 2 from line 1) .

4. User Revenue .

5. Site/Service Revenue (add lines 3 and 4)

VALUE ATTRIBUTABLK TO PKRFORIVIANCKS OF MUSIC
6. Number of Site/Service Sessions.
7. Number of Music Sessions.
8. Ratio (divide line 7 by line 6 to three decimal points) .

9. Site/Service Revenue (from line 5)...
10. Value Attributable to Performances of Music (multiply line 8 by line 9) ......... $
11. Rate Based on Site/Service Revenue...................,....................................... x
12. Revenue Based License Fee (multiply line 10 by line 11). $

0.0495

PART IV. SESSION BASED
LICENSE FKK CALCULATION FOR LICENSE FKK REPORT FORM "B"

SESSION VALUE
13. Number of Site/Service Sessions (from line 6).
14. Number of Music Sessions (from line 7)
15. Rate Based on Site/Service Sessions.
16. Session Based License Fee (multiply line 14 by line 15)

0.0014

B-2



PART V. LICENSE FKE CALCULATION FOR RATE SCHEDULE "8"

17. Licensee Fee (enter line 12 or line 16, whichever is greater) .

18. Minimum License Fee (not subject to pro-ration)
19. LICENSE FKK DUK (enter amount from line 17 or line 18, whichever is

greater) .

340.00

PART VI. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license

agreement.

Signature Date

Print Name and Title

B-3

PART V. LICENSE FKE CALCULATION FOR RATE SCHEDULE "8"

17. Licensee Fee (enter line 12 or line 16, whichever is greater) .

18. Minimum License Fee (not subject to pro-ration)
19. LICENSE FKK DUK (enter amount from line 17 or line 18, whichever is

greater) .

340.00

PART VI. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license

agreement.

Signature Date

Print Name and Title

B-3



RATE SlLHKBULK "C"

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT

FOR INTERACTIVE SITES ck SERVICES — RELEASE 2.0

PART I. ACCOUNT INFORMATION

REPORT PERIOD: THRU 12/31/

LICENSEE NAME:

POSTAL ADDRESS:

INTERNET SITE URL: http:// E-MAIL:

PHONE NUMBER: FACSIMILE NUMBER:

PART II. DEFINITIONS

(a) The terms "Interactive Site or Service," "Internet Transmissions" and "Users" are defined in

subparagraphs 3(a), (b) and (c) of the license agreement.

(b) "Sponsor Revenue" means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities ofyour Interactive Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. "Sponsor Revenue" also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Interactive
Site or Service including, but not limited to, payments for the sale ofadvertising time or space.

(c) "Adjustment to Sponsor Revenue" means advertising agency commissions not to exceed fifteen
percent (15%) actually allowed to an advertising agency that has no direct or indirect ownership or
managerial connection with you or your Interactive Site or Service.

(d) "User Revenue" means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(e) "Site/Service Revenue" includes all specified payments and expenditures whether made directly
to you or to any entity under the same or substantially the same ownership, management or control as

you, or to any other person, firm or corporation including, but not limited to, any partner or co-publisher
ofyour Interactive Site or Service, pursuant to an agreement or as directed or authorized by you or any of
your agents or employees.

RATE SlLHKBULK "C"

REPORT FORM
ASCAP EXPERIMENTAL LICENSE AGREEMENT

FOR INTERACTIVE SITES ck SERVICES — RELEASE 2.0

PART I. ACCOUNT INFORMATION

REPORT PERIOD: THRU 12/31/

LICENSEE NAME:

POSTAL ADDRESS:

INTERNET SITE URL: http:// E-MAIL:

PHONE NUMBER: FACSIMILE NUMBER:

PART II. DEFINITIONS

(a) The terms "Interactive Site or Service," "Internet Transmissions" and "Users" are defined in

subparagraphs 3(a), (b) and (c) of the license agreement.

(b) "Sponsor Revenue" means all payments made by or on behalf of sponsors, advertisers, program
suppliers, content providers, or others for use of the facilities ofyour Interactive Site or Service including,
but not limited to, payments associated with syndicated selling, on-line franchising and associates
programs. "Sponsor Revenue" also means all payments from whatever source derived upon your sale or
other disposition of goods or services you received as barter for use of the facilities of your Interactive
Site or Service including, but not limited to, payments for the sale ofadvertising time or space.

(c) "Adjustment to Sponsor Revenue" means advertising agency commissions not to exceed fifteen
percent (15%) actually allowed to an advertising agency that has no direct or indirect ownership or
managerial connection with you or your Interactive Site or Service.

(d) "User Revenue" means all payments made by or on behalf of Users to access Internet
Transmissions including, but not limited to, subscriber fees, connect time charges, and any other access
fees.

(e) "Site/Service Revenue" includes all specified payments and expenditures whether made directly
to you or to any entity under the same or substantially the same ownership, management or control as

you, or to any other person, firm or corporation including, but not limited to, any partner or co-publisher
ofyour Interactive Site or Service, pursuant to an agreement or as directed or authorized by you or any of
your agents or employees.



(f) "Session Value" is the value derived from the number of "Internet Site/Service Sessions" that an
Interactive Site or Service generates.

(g) "Site/Service Session" is an individual visit and/or access to your Interactive Site or Service by a
User. If any such visit or access exceeds one (1) hour in duration, each period ofone (1) hour, or portion
in excess thereof, shall be treated as a single "Site/Service Session." For example, if a User visits or
accesses your Site or Service twice in one (1) day, once for fifteen (15) minutes and a second time for
forty (40) minutes, that User has generated two (2) "Site/Service Sessions." If a User visits or accesses

your Site or Service for an uninterrupted period of two and a half (2.5) hours, that User has generated
three (3) "Site/Service Sessions."

(h) "Music Session" is a Site/Service Session in which a User receives any Internet Transmission that
includes any performance(s) ofmusic.

(i) "Performance ofMusic" is any performance ofmusic contained in any Internet Transmission.

(j) "Performance of ASCAP Music" is any performance of music that is of a musical work in the
ASCAP repertory not otherwise licensed.

PART III. REVENUE BASED
LICENSE FEE CALCULATION FOR RATE SCHEDULE "C"

SITE/SERVICE REVENUE
1. Sponsor Revenue .

2. Adjustment to Sponsor Revenue
3. Net Sponsor Revenue (subtract line 2 from line 1)
4. User Revenue .............................................................
5. Site/Service Revenue (add lines 3 and 4) .

VALUE ATTRIBUTABLE TO PERFORMANCES OF MUSIC
6. Number of Site/Service Sessions
7. Number ofMusic Sessions.
8. Ratio (divide line 7 by line 6 to three decimal points).
9. Site/Service Revenue (from line 5). $
10. Value Attributable to Performances of Music (multiply line 8 by line 9) ......... $

$
x
$

16. Rate Based on Revenue
17. Revenue Based License Fee (multiply line 15 by line 16).

VALUE ATTRIBUTED TO PERFORMANCES OF ASCAP MUSIC
11. Number ofPerformances ofMusic
12. Number ofPerformances ofASCAP Music ...
13. Ratio (divide line 12 by line 11 to 3 decimals)
14. Value Attributable to Performances ofMusic (from line 10) ............................ $
15. Value Attributable to Performances ofASCAP Music (multiply line 13 by
line 14) .

0.065

C-2

(f) "Session Value" is the value derived from the number of "Internet Site/Service Sessions" that an
Interactive Site or Service generates.

(g) "Site/Service Session" is an individual visit and/or access to your Interactive Site or Service by a
User. If any such visit or access exceeds one (1) hour in duration, each period of one (1) hour, or portion
in excess thereof, shall be treated as a single "Site/Service Session." For example, if a User visits or
accesses your Site or Service twice in one (1) day, once for fifteen (15) minutes and a second time for
forty (40) minutes, that User has generated two (2) "Site/Service Sessions." If a User visits or accesses

your Site or Service for an uninterrupted period of two and a half (2.5) hours, that User has generated
three (3) "Site/Service Sessions."

(h) "Music Session" is a Site/Service Session in which a User receives any Internet Transmission that
includes any performance(s) ofmusic.

(i) "Performance of Music" is any performance of music contained in any Internet Transmission.

(j) "Performance of ASCAP Music" is any performance of music that is of a musical work in the
ASCAP repertory not otherwise licensed.

PART III. REVENUE BASED
LICENSE FKE CALCULATION FOR RATE SCHEDULE "C"

SITE/SERVICE REVENUE
1. Sponsor Revenue,
2. Adjustment to Sponsor Revenue .

3. Net Sponsor Revenue (subtract line 2 from line 1)
4. User Revenue .......................................,.......
5. Site/Service Revenue (add lines 3 and 4) .

VALUE ATTRIBUTABLK TO PERFORMANCES OF MUSIC
6. Number of Site/Service Sessions
7. Number of Music Sessions.
8. Ratio (divide line 7 by line 6 to three decimal points) ..
9. Site/Service Revenue (from line 5). $
10. Value Attributable to Performances of Music (multiply line 8 by line 9) ......... $

VALUE ATTRIBUTED TO PERFORMANCES OF ASCAP MUSIC
11. Number of Performances of Music
12. Number of Performances ofASCAP Music .......
13. Ratio (divide line 12 by line 11 to 3 decimals)
14. Value Attributable to Performances ofMusic (from line 10) .......................
15. Value Attributable to Performances ofASCAP Music (multiply line 13 by
line 14)
16. Rate Based on Revenue...
17. Revenue Based License Fee (multiply line 15 by line 16).

0.065

C-2



PART IV. SESSION BASED
LICENSE FKK CALCULATION FOR RATE SCHEDULE "C"

SESSION VALUE
18. Number of Site/Service Sessions (&om line 6)..
19. Number of Music Sessions (from line 7) .

20. Number ofPerformances ofMusic (from line 11)

21. Number of Performances of ASCAP Music (from line 12)

22. Ratio (divide line 21 by line 20).
23. Sessions Attributable to Performances of ASCAP Music (multiply line 19 by
line 22)
24. Rate Based on Sessions.
25. Session Based License Fee (multiply line 23 by line 24) .

X 0.0025

PART V. LICENSE FEK CALCULATION FOR RATE SCHEDULE "C"

26. Licensee Fee (enter line 17 or line 25, whichever is greater) .

27. Minimum License Fee (not subject to pro-ration)
28. LICENSE FKK DUK (enter amount from line 26 or line 27, whichever is

greater) .....

.$

.$ 340.00

PART VI. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license
agreement.

Signature Date

Print Name and Title

C-3

PART IV. SESSION BASED
LICENSE FKK CALCULATION FOR RATE SCHEDULE "C"

SESSION VALUE
18. Number of Site/Service Sessions (&om line 6)..
19. Number of Music Sessions (from line 7) .

20. Number ofPerformances ofMusic (from line 11)

21. Number of Performances of ASCAP Music (from line 12)

22. Ratio (divide line 21 by line 20).
23. Sessions Attributable to Performances of ASCAP Music (multiply line 19 by
line 22)
24. Rate Based on Sessions.
25. Session Based License Fee (multiply line 23 by line 24) .

X 0.0025

PART V. LICENSE FEK CALCULATION FOR RATE SCHEDULE "C"

26. Licensee Fee (enter line 17 or line 25, whichever is greater) .

27. Minimum License Fee (not subject to pro-ration)
28. LICENSE FKK DUK (enter amount from line 26 or line 27, whichever is

greater) .....

.$

.$ 340.00

PART VI. CERTIFICATION

We certify that this report is true and correct and that all books and records necessary to verify this report
are now and will continue to be available for your examination in accordance with the terms of the license
agreement.

Signature Date

Print Name and Title

C-3



ASCAP IIuslc-Otic Report Format

FORM 1

Audio (only) 8 Music Video

PLEASE USE THE FOLLOWING DATA LAYOUT

I-"IFk,9 MAINS ..:.,:.:::. "'-'-'..::, ':.::QUOTA'"OII'k':~9@)

Site / Service Name Character (40)

Site / Service URL

Work Title
(song, composition, commercial, etc.)

Product Name

Writer / Composer Name

Artist / Performer Name

Character (40)

Character (35)

Character (35)

Character (35)

Character (35)

Commercials Only

Usage Type

Performance Type

Performance Date

Performance Duration

Number of Performances

Character (02)

Character (02)

Numeric (08)

Numeric (04)

Numeric (08)

F for Feature
BG for Background
TH for theme
J for Jingle

IT for Interactive
NI for Non-Interactive

INMDDYYYY

MINSS

PLEASE SUBMIT COMPLETED REPORTS IN ONE OF THE FOLLOWING TWO WAYS

EMAIL: Attach Reports to email to ASCAPNewMedia ascao.corn. Please indicate
Site/Service Name, "Audio/Music Video" "Audio-Visual" or both in the Subject line.

Step 1: Send email to ASCAPNewMedia ascao.corn announcing intent to
submit via FTP and FILE NAME.

Step 2: Using an FTP client, enter host site: flo.ascao.corn

Step 3: Log-ln with Username: internet and Password: intemet2

Step 4: Upload all pertinent Reports

QUESTIONS ABOUT FORM 17 ASCAPNewMedia ascao.corn

ASCAP Music Use Report Format

FORM 1

Audio (only) 5 Music Video

PLEASE USE THE FOLLOWING DATA LAYOUT

Site / Service Name

Site / Service URL

Work Title
(song, composition, commercial, etc.)

Character (40)

Character (40)

Character (35)

Product Name

Writer / Composer Name

Artist / Performer Name

Character (35)

Character (35)

Character (35)

Commercials Only

Usage Type

Performance Type

Performance Date

Performance Duration

Character (02)

Character (02)

Numeric (08)

Numeric (04)

F for Feature
BG for Background
TH for Theme
J for Jingle

IT for Interactive
Nl for Non-Interactive

MMDDYYYY

MMSS

Number of Performances Numeric (08)

PLEASE SUBMIT COMPLETED REPORTS IN ONE OF THE FOLLOWING TWO WAYS:

EMAIL: Attach Reports to email to ASCAPNewMedia asca .com. Please indicate
Site/Service Name, "Audio/Music Video" "Audio-Visual" or both in the Subject line.

o FTP: Step 1: Send email to ASCAPNewMedia asca .com announcing intent to
submit via FTP and FILE NAME.

Step 3: Log-ln with Username: internet and Password: internet2

Step 4: Upload all pertinent Reports

QUESTIONS ABOUT FORM 1? ASCAPNewMedia asca .com



ASCAP'.Il~ Vse Repork Formaf:-:.-

FORM 2

Audio-Visual Programming
(television, film, original programming, etc.)

PLEASE USE THE FOLLOWING DATA LAYOUT

:"'AQLQS&dNE',:,:-:',,'",-;:"'";,:i'j",:::;OiII'I!Ai'.IYphiofNlhgHi "':.",:i':::,;—„i: 'PpAI!ltjgi,",':,&g'!,

Site / Service Name Character (40)

Site / Service URL

Series Title

Program Name
(episode, film, other)

Program Type

Program Date

Program Duration

Number of Program Plays

Production Company

Cue Sheet Attached?

Character (40)

Character (40)

. Character (40)

Character (02)

Numeric (08)

Numeric (04)

Numeric (08)

Character (50)

Character (01)

Leave blank if not a Series

IT for Interactive
Nl for Non-interactive

MNIDDYYYY

MMSS

Y for Yes
N for No

Production Company
Contact Information

Character (80)
Required if Cue Sheet
is not attached

PLEASE SUBMIT COMPLETED REPORTS & CUE SHEETS IN ONE OF THE FOLLOWING TWO WAYS:

o EMAIL: Attach Reports to email to ASCAPNewMedia ascao.corn. Please indicate
Site/Service Name, "Audio/Music Video" "Audio-Visual" or both in the Subject line.

o FTP: Step 1: Send email to ASCAPNewMediaeascao.corn announcing intent to
submit via FTP and FILE NAME.

Step 2".Using an FTP client, enter host site: fto.ascao.corn

Step 3: Log-ln with Username: internef and Password: intemet2

Step 4: Upload all pertinent Reports

QUESTIONS ABOUT FORM 2? ASCAPNewMediaeascao.corn

ASCAP Music Use Report Format:

FORM 2

Audio-Visual Programming
(television, film, original programming, etc.)

PLEASE USE THE FOLLOWING DATA LAYOUT

"
'FIELDi.N'AINE': .;-::"".;:"'::,.;=:,"

Site / Service Name

Site / Service URL

";: i'9'AT'A'; TYPW'. ('LENGTH)~

Character (40)

Character (40)

FORMA';f',:"-;-;:,,;::;..!::,„::,

Series Title

Program Name
(episode, film, other)

Program Type

Character (40)

, Character (40)

Character (02)

Leave blank if not a Series

IT for Interactive
Nl for Non-Interactive

Program Date

Program Duration

Numeric (08)

Numeric (04)

MMDDYYYY

MMSS

Number of Program Plays Numeric (08)

Production Company Character (50)

Cue Sheet Attached? Character (01)
Y for Yes
N for No

Production Company
Contact Information

Character (80)
Required if Cue Sheet
is not attached

PLEASE SUBMIT COMPLETED REPORTS & CUE SHEETS IN ONE OF THE FOLLOWING TWO WAYS:

EMAIL: Attach Reports to email to ASCAPNewMedia asca .com. Please indicate
Site/Service Name, "Audio/Music Video" "Audio-Visual" or both in the Subject line.

o FTP: Step 1: Send email to ASCAPNewMedia asca .com announcing intent to
submit via FTP and FILE NAME.

Step 3: Log-ln with Username: internet and Password: internet2

Step 4". Upload all pertinent Reports

QUESTIONS ABOUT FORM 2? ASCAPNewMedia asca .com
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Page 1

Effective: [See Text Amendments]

Code ofFederal Regulations Currentness
Title 37. Patents, Trademarks, and Copyrights

Chapter II. Copyright Office, Library of Con-
gress

~ Subchapter B. Copyright Arbitration Roy-
alty Panel Rules and Procedures (Refs 4 An-

~n

~ Part 262. Rates and Terms for Certain
Eligible Nonsubscription Trsnsmissions,
New Subscription Services and the Making
of Ephemeral Reproductions CRefs 4 An-

~nos

«g 2628 Royalty fees for public per-
formances of sound recordings and for
ephemeral recordings.

of partial Performances of nominal duration
made by a Licensee due to, for example, technic-
al interruptions, the closing down of a media
player or channel switching; Provided that this
provision is not intended to imply that permitting
users of a service to "skip" a recording is or is
not permitted under 17 U.S.C. 114(d'l(21. For the
avoidance of doubt, this 4% exclusion shall ap-

ply to all Licensees electing this payment option
irrespective of the Licensee's actual experience
in respect ofpartial Performances.

(ii) Aggregate Tuning Hour Option.

(A) Non-Music Programming. $0.000762
(0.0762$) per Aggregate Tuning Hour for
programming reasonably classified as news,
talk, sports or business programming.

(a) Basic royalty rate. Royalty rates and fees for eli-
gible nonsubscription transmissions made by Li-
censees pursuant to 17 U.S.C. 114(dl(21 during the
period January 1, 2003, through December 31, 2004,
and the making ofEphemeral Recordings pursuant to
17 U.S.C. 112(el to facilitate such tmnsmissions;
noninteractive digital audio transmissions made by
Licensees pursuant to 17 U.S.C. 114(d)/21 as part of
a new subscription service during the period October
28, 1998, through December 31, 2004, and the mak-
ing of Ephemeral Recordings pursuant to 17 U.S.C.
112(el to facilitate such transmissions; and the mak-
ing of Ephemeral Recordings by Business Establish-
ment Services pursuant to 17 U.S.C. 112(e1 during
the period January 1, 2003, through December 31,
2004, shall be as follows:

(1) Nonsubscription Services. For their operation
of Nonsubscription Services, Licensees other
than Business Establishment Services shall, at
their election as provided in paragraph (b) of this
section, pay at one of the following rates:

(i) Per Performance Option. $0.000762
(0.0762$) per Performance for all digital audio
transmissions, except that 4% of Performances
shall bear no royalty to approximate the number

(B) Broadcast Simulcasts. $0.0088 (0.88$)
per Aggregate Tuning Hour for Broadcast
Simulcast programming not reasonably clas-
sified as news, talk, sports or business pro-
gramming.

(C) Other Programming. $0.0117 (L17$)
per Aggregate Tuning Hour for program-
ming other than Broadcast Simulcast pro-
gramming snd programming reasonably
classified as news, talk, sports or business
programming.

(2) Subscription Services. For their operation of
Subscription Services, Licensees other than
Business Establishment Services shall, at their
election as provided in paragraph (b) of this sec-
tion, pay at one of the following rates:

(i) Per Performance Option. $0.000762
(0.0762$) per Performance for all digital audio
transmissions, except that 4% of Performances
shall bear no royalty to approximate the number
of partial Performances of nominal duration
made by a Licensee due to, for example, technic-
al interruptions, the closing down of a media
player or channel switching; Provided that this
provision is not intended to imply that permitting
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37 C.F.R. $ 262.3
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Effective: [See Text Amendments]

Code ofFederal Regulations Currentness
Title 37. Patents, Trademarks, and Copyrights

Chapter II. Copyright Office, Library of Con-

gress

tg ~Subcha ter B. Copyright Arbitration Roy-
alty Panel Rules and Procedures fgReeffssA An-

~nos

&g Part 262. Rates and Terms for Certain
Eligible Nonsubscription Transmissions,
New Subscription Services and the Making
of Ephemeral Reproductions ~effssR An-

~nos

~g 262.3 Royalty fees for public per-
formances of sound recordings and for
ephemeral recordings.

of partial Performances of nominal duration
made by a Licensee due to, for example, technic-

al interruptions, the closing down of a media
player or channel switching; Provided that this
provision is not intended to imply that permitting
users of a service to "skip" a recording is or is

avoidance of doubt, this 4% exclusion shall ap-

ply to all Licensees electing this payment option
irrespective of the Licensee's actual experience
in respect ofpartial Performances.

(ii) Aggregate Tuning Hour Option.

(A) Non-Music Programming. $0.000762
(0.0762)) per Aggregate Tuning Hour for
programming reasonably classified as news,
talk, sports or business programming.

(a) Basic royalty rate. Royalty rates and fees for eli-
gible nonsubscription transmissions made by Li-

period January 1, 2003, through December 31, 2004,
and the making of Ephemeral Recordings pursuant to

noninteractive digital audio transmissions made by

a new subscription service during the period October
28, 1998, through December 31, 2004, and the mak-
ing of Ephemeral Recordings pursuant to 17 U.S.C.
~112 e to facilitate such transmissions; and the mak-
ing of Ephemeral Recordings by Business Establish-

the period January 1, 2003, through December 31,
2004, shall be as follows:

(1) Nonsubscription Services. For their operation
of Nonsubscription Services, Licensees other
than Business Establishment Services shall, at
their election as provided in paragraph (b) of this
section, pay at one of the following rates:

(i) Per Performance Option. $0.000762
(0.0762$) per Performance for all digital audio
transmissions, except that 4% of Performances
shall bear no royalty to approximate the number

(B) Broadcast Simulcasts. $0.0088 (0.88$)
per Aggregate Tuning Hour for Broadcast
Simulcast programming not reasonably clas-
sified as news, talk, sports or business pro-
gramming.

(C) Other Programming. $0.0117 (1.17))
per Aggregate Tuning Hour for program-
ming other than Broadcast Simulcast pro-
gramming and programming reasonably
classified as news, talk, sports or business
programming.

(2) Subscription Services. For their operation of
Subscription Services, Licensees other than
Business Establishment Services shall, at their
election as provided in paragraph (b) of this sec-
tion, pay at one of the following rates:

(i) Per Performance Option. $0.000762
(0.0762$) per Performance for all digital audio
transmissions, except that 4% of Performances
shall bear no royalty to approximate the number
of partial Performances of nominal duration
made by a Licensee due to, for example, technic-
al interruptions, the closing down of a media
player or channel switching; Provided that this
provision is not intended to imply that permitting
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37 C.F.R. 5 262.3
Page 2

users of a service to "skip" a recording is or is

avoidance of doubt, this 4% exclusion shall ap-

ply to all Licensees electing this payment option
irrespective of the Licensee's actual experience
in respect ofpartial performances.

(ii) Aggregate Tumng Hour Option.—

Performances and equivalent transmissions of
directly licensed sound recordings). Any Li-

censee paying on such basis shall report to the
Designated Agent on its statements of account
the pertinent music use information upon which
such reduction has been calculated. This option
shall not be available to a Subscription Service
where—

(A) Non-Music Programming. $0.000762
(0.0762$) per Aggregate Tuning Hour for
programming reasonably classified as news,
talk, sports or business programming.

(B) Broadcast Simulcasts. $0.0088 (0.88$)
per Aggregate Tuning Hour for Broadcast
Simulcast programming not reasonably clas-
sified as news, talk, sports or business pro-
gramming.

(C) Other Programming. $0.0117 (L17$)
per Aggregate Tuning Hour for program-
ming other than Broadcast Simulcast pro-
gramming and programming reasonably
classified as news, talk, sports or business
programming.

(iii) Percentage of Subscription Service Reven-
ues Option. 10.9% of Subscription Service Rev-
enues, but in no event less than 27) per month
for each person who subscribes to the Subscrip-
tion Service for all or any part of the month or to
whom the Subscription Service otherwise is de-
livered by Licensee without a fee (e.g., during a
free trial period), subject to the following reduc-
tion associated with the transmission of directly
licensed sound recordings (if applicable). For
any given payment period, the fee due from Li-

censee shall be the amount calculated under the
formula described in the immediately preceding
sentence multiplied by the following fraction: the
total number of Performances (as defined under
~262.2 'hich excludes directly licensed
sound recordings) made by the Subscription Ser-
vice during the period in question, divided by the
total number of digital.audio transmissions of
sound recordings made by the Subscription Ser-

vice during the period in question (inclusive of

(A) A particular computer software product
or other access device must be purchased for
a separate fee from the Licensee as a condi-
tion of receiving transmissions of sound re-
cordings through the Subscription Service,
and the Licensee chooses not to include
sales of such soAware product or other
device to subscribers as part of Subscription
Service Revenues in accordance with Q
~262.2 tn 2, cr

(B) The consideration paid or given to re-
ceive the Subscription Service also entitles
the subscriber to receive or have access to
material, products or services other than the
Subscription Service (for example, as in the
case of a "bundled service" consisting of ac-

cess to the Subscription Service and also ac-
cess to the Internet in general). In all events,
in order to be eligible for this payment op-
tion, a Licensee may not engage in pricing
practices whereby the Subscription Service
is offered to subscribers on a "loss leader"
basis or whereby the price of the Subscrip-
tion Service is materially subsidized by pay-
ments made by the subscribers for other
products or services.

(3) Business Establishment Services. For the
making of any number of Ephemeral Recordings
in the operation of a service pursuant to the lim-
itation on exclusive rights specified by 17 U.S.C.
114~d~lC~i+v, a Licensee that is a Business
Establishment Service shall pay 10% of such Li-
censee's "Gross Proceeds" derived from the use
in such service of musical programs that are at-

tributable to copyrighted recordings. "Gross Pro-
ceeds" as used in paragraph (a)(3). of this section
means all fees and payments, including those
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users of a service to "skip" a recording is or is

avoidance of doubt, this 4% exclusion shall ap-

ply to all Licensees electing this payment option
irrespective of the Licensee's actual experience
in respect ofpartial performances.

(ii) Aggregate Tumng Hour Option.—

Performances and equivalent transmissions of
directly licensed sound recordings). Any Li-

censee paying on such basis shall report to the
Designated Agent on its statements of account
the pertinent music use information upon which
such reduction has been calculated. This option
shall not be available to a Subscription Service
where—

(A) Non-Music Programming. $0.000762
(0.0762$) per Aggregate Tuning Hour for
programming reasonably classified as news,
talk, sports or business programming.

(B) Broadcast Simulcasts. $0.0088 (0.88$)
per Aggregate Tuning Hour for Broadcast
Simulcast programming not reasonably clas-
sified as news, talk, sports or business pro-
gramming.

(C) Other Programming. $0.0117 (L17$)
per Aggregate Tuning Hour for program-
ming other than Broadcast Simulcast pro-
gramming and programming reasonably
classified as news, talk, sports or business
programming.

(iii) Percentage of Subscription Service Reven-
ues Option. 10.9% of Subscription Service Rev-
enues, but in no event less than 27) per month
for each person who subscribes to the Subscrip-
tion Service for all or any part of the month or to
whom the Subscription Service otherwise is de-
livered by Licensee without a fee (e.g., during a
free trial period), subject to the following reduc-
tion associated with the transmission of directly
licensed sound recordings (if applicable). For
any given payment period, the fee due from Li-

censee shall be the amount calculated under the
formula described in the immediately preceding
sentence multiplied by the following fraction: the
total number of Performances (as defined under
~262.2 'hich excludes directly licensed
sound recordings) made by the Subscription Ser-
vice during the period in question, divided by the
total number of digital.audio transmissions of
sound recordings made by the Subscription Ser-

vice during the period in question (inclusive of

(A) A particular computer software product
or other access device must be purchased for
a separate fee from the Licensee as a condi-
tion of receiving transmissions of sound re-
cordings through the Subscription Service,
and the Licensee chooses not to include
sales of such soAware product or other
device to subscribers as part of Subscription
Service Revenues in accordance with Q
~262.2 tn 2, cr

(B) The consideration paid or given to re-
ceive the Subscription Service also entitles
the subscriber to receive or have access to
material, products or services other than the
Subscription Service (for example, as in the
case of a "bundled service" consisting of ac-

cess to the Subscription Service and also ac-
cess to the Internet in general). In all events,
in order to be eligible for this payment op-
tion, a Licensee may not engage in pricing
practices whereby the Subscription Service
is offered to subscribers on a "loss leader"
basis or whereby the price of the Subscrip-
tion Service is materially subsidized by pay-
ments made by the subscribers for other
products or services.

(3) Business Establishment Services. For the
making of any number of Ephemeral Recordings
in the operation of a service pursuant to the lim-
itation on exclusive rights specified by 17 U.S.C.
114~d~lC~i+v, a Licensee that is a Business
Establishment Service shall pay 10% of such Li-
censee's "Gross Proceeds" derived from the use
in such service of musical programs that are at-

tributable to copyrighted recordings. "Gross Pro-
ceeds" as used in paragraph (a)(3). of this section
means all fees and payments, including those
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made in kind, received from any source before,
during or after the License Period that are de-
rived Rom the use of copyrighted sound record-
ings pursuant to 17 U.S.C 112(e) for the sole
purpose of facilitating a transmission to the pub-
lic of a performance of a sound recording under
the limitation on exclusive rights specified in 17

U.S.C. 114(dl(1 l(C1(ivy. The attribution of Gross
Proceeds to copyrighted recordings may be made
on the basis of:

cord made by a Licensee other than a Business Estab-
lishment Service during the License Period, and used
solely by the Licensee to facilitate transmissions for
which it pays royalties as and when provided in this
section and 6 262.4 shall be deemed to be included
within, and to comprise 8.8% of, such royalty pay-
ments. The royalty payable under 17 U.S.C. 112(el
for the reproduction of phonorecords by a Business
Establishment Service shall be as set forth in para-
graph (a)(3) of this section.

(i) For classical programs, the proportion that the
playing time of copyrighted classical recordings
bears to the total playing time of all classical re-
cordings in the program, and

(ii) For all other programs, the proportion that
the number of copyrighted recordings bears to
the total number ofall recordings in the program.

(b) Election process. A Licensee other than a Busi-
ness Establishment Service shall elect the particular
Nonsubscription Service and/or Subscription Service
royalty rate categories it chooses (that is, among
paragraph (a)(1)(i) or (ii) of this section and/or para-
graph (a)(2)(i), (ii) or (iii) of this section) for the Li-
cense Period by no later than March 8, 2004. Not-
withstanding the preceding sentence, where a Li-
censee has not previously provided a Nonsubscrip-
tion Service or Subscription Service, as the case may
be, the Licensee may make its election by no later
than thirty (30) days afar the new service first makes
a digital audio transmission of a sound recording un-
der the 17 U S.C. 114 statutory license. Each such
election shall be made by notifying the Designated
Agent in writing of such election, using an election
form provided by the Designated Agent. A Licensee
that fails to make a timely election shall pay royalties
as provided in paragraphs (a)(1)(i) and (a)(2)(i) of
this section, as applicable. Notwithstanding the fore-
going, a Licensee eligible to make royalty payments
under an agreement entered into pursuant to the
Small Webcaster Settlement Act of2002 may elect to
make payments under such agreement as specified in
such agreement.

(c) Ephemeral Recordings. The royalty payable under
17 U.S.C. 112(e) for any reproduction of a phonore-

(d) Minimum fee.

(1) Business Establishment Services. Each Li-
censee that is a Business Establishment Service
shall pay a minimum fee of $10,000 for each cal-
endar year in which it makes Ephemeral Record-
ings for use to facilitate transmissions under the
limitation on exclusive rights specified by 17

U.S.C. 114(dl(11(C)(ivy, whether or not it does
so for all or any part of the year.

(2) Other Services. Each Licensee other than a
Business Establishment Service shall pay a min-
imum fee of $2,500, or $500 per channel or sta-
tion (excluding archived programs, but in no
event less than $500 per Licensee), whichever is
less, for each calendar year in which it makes eli-
gible nonsubscription transmissions, noninteract-
ive digital audio transmissions as part of a new
subscription service or Ephemeral Recordings
for use to facilitate such transmissions, whether
or not it does the foregoing for all or any part of
the year; except that the minimum annual fee for
a Licensee electing to pay under paragraph
(a)(2)(iii) ofthis section shall be $5,000.

(3) In General. These minimum fees shall be
nonrefundable, but shall be fully creditable to
royalty payments due under paragraph (a) of this
section for the same calendar year (but not any
subsequent calendar year).

(e) Continuing Obligation. For the limited purpose of
the period immediately following the License Period,
and on an entirely without prejudice and nonpreced-
ential basis relative to other time periods and pro-
ceedings, if successor statutory royalty rates for Li-
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made in kind, received from any source before,
during or after the License Period that are de-

rived from the use of copyrighted sound record-

purpose of facilitating a transmission to the pub-
lic of a performance of a sound recording under
the limitation on exclusive rights specified in 17

U.S.C. 114 d I C iv. The attribution of Gross
Proceeds to copyrighted recordings may be made
on the basis of:

cord made by a Licensee other than a Business Estab-
lishment Service during the License Period, and used
solely by the Licensee to facilitate transmissions for
which it pays royalties as and when provided in this
section and ~262.4 shall be deemed to be included
within, and to comprise 8.8% of, such royalty pay-

for the reproduction of phonorecords by a Business
Establishment Service shall be as set forth in para-
graph (a)(3) of this section.

(i) For classical programs, the proportion that the
playing time of copyrighted classical recordings
bears to the total playing time of all classical re-

cordings in the program, and

(ii) For all other programs, the proportion that
the number of copyrighted recordings bears to
the total number of all recordings in the program.

(b) Election process. A Licensee other than a Busi-
ness Establishment Service shall elect the particular
Nonsubscription Service and/or Subscription Service
royalty rate categories it chooses (that is, among
paragraph (a)(1)(i) or (ii) of this section and/or para-
graph (a)(2)(i), (ii) or (iii) of this section) for the Li-
cense Period by no later than March 8, 2004. Not-
withstanding the preceding sentence, where a Li-
censee has not previously provided a Nonsubscrip-
tion Service or Subscription Service, as the case may
be, the Licensee may make its election by no later
than thirty (30) days after the new service first makes
a digital audio transmission of a sound recording un-
der the 17 U.S.C. 114 statutory license. Each such
election shall be made by notifying the Designated
Agent in writing of such election, using an election
form provided by the Designated Agent. A Licensee
that fails to make a timely election shall pay royalties
as provided in paragraphs (a)(1)(i) and (a)(2)(i) of
this section, as applicable. Notwithstanding the fore-

going, a Licensee eligible to make royalty payments
under an agreement entered into pursuant to the
Small Webcaster Settlement Act of2002 may elect to
make payments under such agreement as specified in
such agreement.

(c) Ephemeral Recordings. The royalty payable under

(d) Minimum fee.

(1) Business Establishment Services. Each Li-
censee that is a Business Establishment Service
shall pay a minimum fee of $ 10,000 for each cal-
endar year in which it makes Ephemeral Record-
ings for use to facilitate transmissions under the
limitation on exclusive rights specified by 17

U.S.C. 114 d 1 C iv, whether or not it does
so for all or any part of the year.

(2) Other Services. Each Licensee other than a
Business Establishment Service shall pay a min-
imum fee of $2,500, or $500 per channel or sta-
tion (excluding archived programs, but in no
event less than $500 per Licensee), whichever is
less, for each calendar year in which it makes eli-
gible nonsubscription transmissions, noninteract-
ive digital audio transmissions as part of a new
subscription service or Ephemeral Recordings
for use to facilitate such transmissions, whether
or not it does the foregoing for all or any part of
the year; except that the minimum annual fee for
a Licensee electing to pay under paragraph
(a)(2)(iii) of this section shall be $5,000.

(3) In General. These minimum fees shall be
nonrefundable, but shall be fully creditable to

royalty payments due under paragraph (a) of this
section for the same calendar year (but not any
subsequent calendar year).

(e) Continuing Obligation. For the limited purpose of
the period immediately following the License Period,
and on an entirely without prejudice and nonpreced-
ential basis relative to other time periods and pro-
ceedings, if successor statutory royalty rates for Li-
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censees for the period beginning January 1, 2005,
have not been established by January 1, 2005, then
Licensees shall pay to the Designated Agent, effect-

ive January 1, 2005, and continuing for the period
through April 30, 2005, or until successor rates and
terms are established, whichever is earlier, an interim

royalty pursuant to the same rates and terms as are
provided for the License Period. Such interim royal-
ties shall be subject to retroactive adjustment based
on the final successor rates. Any overpayment shall

be fully creditable to future payments, and any under-

payment shall be paid within 30 days after establish-
ment of the successor rates and terms, except as may
otherwise be provided in the successor terms. If there
is a period of such interim payments, Licensees shall
elect the particular royalty rate categories it chooses
for the interim period as described in paragraph {b) of
this section, except that the election for a service that
is in operation shall be made by no later than January
15, 2005.

{f) Other royalty rates and terms. This part 262 does
not apply to persons or entities other than Licensees,
or to Licensees to the extent that they make other
types of transmissions beyond those set forth in para-
graph {a) of this section. For transmissions other than
those governed by paragraph {a) of this section, or
the use of Ephemeral Recordings to facilitate such
transmissions, persons making such trsnsmissions
must pay royalties, to the extent {if at all) applicable,
under 17 U.S.C. 112(el and ~1 or as prescribed by
other law, regulation or agreement.

SOURCE: 59 FR 23981, May 9, 1994; 69 FR 5695,
Feb. 6, 2004, unless otherwise noted.

AUTHORITY: 17 U.S.C. 112(el~ 801(b)(11.

37 C.F.R. $ 262.3, 37 CFR g 262.3

Current through November 21, 2006; 71 FR 67427

West
Copr.  2006 Thomson/

END OF DOCUMENT
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censees for the period beginning January 1, 2005,
have not been established by January 1, 2005, then
Licensees shall pay to the Designated Agent, effect-

ive January 1, 2005, and continuing for the period
through April 30, 2005, or until successor rates and
terms are established, whichever is earlier, an interim

royalty pursuant to the same rates and terms as are

provided for the License Period. Such interim royal-
ties shall be subject to retroactive adjustment based
on the final successor rates. Any overpayment shall

be fully creditable to future payments, and any under-

payment shall be paid within 30 days after establish-
ment of the successor rates and terms, except as may
otherwise be provided in the successor terms. If there
is a period of such interim payments, Licensees shall
elect the particular royalty rate categories it chooses
for the interim period as described in paragraph (b) of
this section, except that the election for a service that
is in operation shall be made by no later than January
15, 2005.

(f) Other royalty rates and terms. This part 262 does
not apply to persons or entities other than Licensees,
or to Licensees to the extent that they make other

types of transmissions beyond those set forth in para-
graph (a) of this section. For transmissions other than
those governed by paragraph (a) of this section, or
the use of Ephemeral Recordings to facilitate such
transmissions, persons making such transmissions
must pay royalties, to the extent (if at all) applicable,

other law, regulation or agreement.
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,The Hnn'V Fox Agency, knc.

December 3, 2003

711 Third Avenue, 212-3rk533O
New York, NV 10OD .'12-933-2384 rm I ~.honyfex.corn

IMPORTANT NOTICE

I,icensln ofMnltiscssion Products

To: AII Licensees of The HnrrJJ Fox Agency, Inc. (HFA)

This will confirm HFA's licensing policy and procedures for the making and distribution ofphysicalproducts that include more than one mechanical reproduction — or "session" — ofa particular sound
recording ofa copyrighted musical work Such products include but are not necessarily limited tocertain types ofCDs, SACDs and DVD-Audio products containing multiple sessions.

Please be advised that each mechanical reproduction ofa sound recording ofthe same musical
composition on an individual product requires specific Ecense authority &om the copyright owner.
Thus, for example, a licensee that is manufacturing and distributing a hybrid'* disc containing twosessions ofa particular sound recording of the same song must obtain a license that covers both
sessions on that disc (or, ifthere are more than bve such sessions on the disc, a license covering eachsuch session).

HFA's configuration codes for various multisession products are as follows:

Cl — CD/CD HYBRID (SlNGLE) (2 SESSIONS)
C2 — CD/CD HYBRID (ALBUM} (2 SESSIONS)
Dl — AUDIO-ONLY DVD/CD HYBRID (SINGLE) {2 SESSIONS)
D2 — AUDIO-ONLY DVD/CD HYBRID (ALBUM) {2 SESSIONS)
S2 — SACD/CD HYBRID (SINGLE) (2 SESSIONS)
A2 — SACD/CD HYBRID (ALBUM) (2 SESSIONS)

Please note that this list is not meant to be exhaustive and will be expanded as necessary as new
products come to market.

In applying for a license from HFA for a multisession product, please be sure to use the appropriateconfiguration code. You wiII also need to indicate how many sessions are included in the product tobe licensed, as well as a proposed royalty rate for the multiple sessions. HFA will convey the
proposed rate to the relevant publisher or publishers for their individual approvah (Alternatively, youor the publisher may furnish HFA with written approval ofthe rate in connection with your Ecense
application.) Such approval is required before HFA can issue the license.

Please note that ifyou have previously obtained a CD, SACD and/or DVD-Audio license &om HFAfor the purpose ofmaking and distributing a multisession product, you should review such license to
ensure that it reflects the actual number ofsessions included on the product. Unless the license
expressly indicates that it covers the additional session or sessions, you may not rely on the license to
manufacture and/or distribute the product, as the license provides authority to make and distribute onlya single reproduction ofthe licensed work,

Should you have any questions regarding the above or wish to apply for a hcense for a multisession
product, p!ease contact Maurice Russell ofHFA's Licensiug Department, at 212-8344159.

The Harry Fox Agency, Inc.

RIAA Ex. A-123-DP

.The Hnn'y Fox Agency. kac.

December 3, 2003

711 Third Avenrre
New York, NY 10017

212-3rk5330
212-033-2384 mr ) vnvwhorryfox.crrm

IMPORTANT NOTICE

Licensin ofMultlscssion Products

To: AII Licensees of The Httrry Fox Agency, Inc. (HFA)

This wiII confnm HPA's licensing policy and procedures for the maRing and distribution ofphysical
products that include more than one mechanical reproduction — or "session" — ofa particular sound
recording ofa copyrighted musical work Such products include but are not necessarily limited to
certain types ofCDs, SACDs and DVD-Audio products containiug multiple sessions.

Please be advised that each mechanical reproduction ofa sound recording of'the same musical
composition on an individual product requires specific license authority &0m the copyright owner.
Thus, for example, a licensee that is manufacturing and distributing a "hybrid'* disc containing two
sessions ofa particular sound recording of the same song must obtain a license that covers both
sessions on that disc (or, ifthere are more than bvo such sessions on the disc, a license covering each
such session).

HPA's confiiguration codes for various multisession products are as follows:

Cl — CD/CD HYBRID (SINGLE) (2 SESSIONS)
Cz — CD/CD HYBMD (ALBUM) (2 SESSIONS)
D I — AUDIO-ONLY DVD/CD HYBRID (SINGLE) (2 SESSIONS)
D2 — AUDIO-ONLY DVD/CD HYBRID (ALBUM) (2 SESSIONS)
82 — SACD/CD HYBRID (SINGLE) (2 SESSIONS)
A2 — SACD/CD HYBRID {ALBUM) (2 SESSIONS)

Please note that this list is not meant to be exhaustive and will be expanded as necessary as new
products come to market.

In applying for a license from HPA for a multisession product, please be sure to use the appropriate
configuration code. You wiII also need to indicate how many sessions are included in the product to
be licensed, as weII as a proposed royalty rate for the multiple sessions. HFA will convey the
proposed rate to the rdevant publisher or publishers for their individual approvaL (Alternatively, you
or the pubhsher may furnish HPA with written approval ofthe rate in connection with your license
application.) Such approval is required before HPA can issue the license.

Please note that ifyou have previously obtained a CD, SACD and/or DVD-Audio license from HPA
for the purpose ofmaking and distributing a multisession product, you should review such license to
ensure that it reflects the actual number ofsessions mcluded on the product. Urdess the license
expressly indicates that it covers the additional session or sessions, you may not rely an the license to
manufacture and/or distribute the product, as the license provides authority to make and distribute only
a single reproduction ofthe licensed work,

Should you have any questions regmHng the above or wish to apply for a hcense for a multisession
product, please contact Maurice Russell ofHPA's Licensing Department, at 212-8344159.

The Harry Fox Agency, Inc.
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January 22, $004

Jacqnehne. Charlesworth
Sr. Vice President and General Counsel
The Harry Fox Agency'11

Third Avenue
New York,.NY 100 l7

Dear Jacqueline;

I am writing to respond to The Harry Pox Agency's ("HPA's") "Important
Notice" corlcerning "Licensing ofMultisession Products" dated December 3, 2003 (the
"Notice"). The recipients of the Notice frere sufficiently taken aback by the.legal
position that HPA took in the Notice that they asked the MAA to exphain to you our view
of the law in this regard.

The ÃOtlce asserts that:

fH]ach mechanical reproduction ofa sound recording ofthe
same musical composition on an individual product
requires specific license authority from the copyright
owner. Thus, for cxanrple, a licensee that is manufacturing
and distributing a "hybrid" disc contairuing two sessions of
a particular sound recording of the same song must obtain a
license that covers bot1r sessions on that'isc (Sr,.if the&
are more than hvo such sessions on the disc, a license
covering each such session).

The notice imphes that a separatemechaniml royalty payment (ag. 8.5$) is due for each
rendering ofa recording on a rnultisession product, unless a particular publisher chooses
to accept less. HPA's issuance of the Notice compels us te connrm.our disagt'cement
with that position, W'e have set forth below.why we believe additional payrnerIts for each
rendenng ofa recording on a multisession pm@Tet are.not required by.the lax,

We believe it is irnpottant to ineet in the near future to discuss this issue so as io
better uo'verstand each other.'s positions and te explore vIIayS tO reselve our disagreement;
Given that the legal issue must be addressed.'our companies prefer to work:coop'eratively'o

resolve our differences rather than to Rnd ourselves as adversaries in.a pubBc forum.

OOOO OOIV 0 ISO VOTO I' SSOOXA ZXOO OF A OIXOA OA
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Jacqueline. Charlc@volth
Sr, Vice President and General Counsel
The Harry Fox Agency'11

Third Avenue
Nels York,.NY 100 1.7

Dear Jac«Iuchnc;

J. am %1 ltlng to respond to The Ha«Tjj Fox Agency 8 ( HFA 8 ~) Important
Notice" concerning "'Licensing ofMultisession Products" dated December. 3, 2003 (the
"'Notice"). The recipients of ihe Notice were sufficiently taken aback by the ]egal
position that HFA took in the Notice that they asked the R1AA to explain to you our viewv
e f the law in this regard.

Thc Notice asserts that:

fE]ach mechanical reproduction ofa sound rccor«ling of the
salnc nlusical cornposltlon. On an lndlvldual product
requires speciFic license authority from the copyright
owner, 'Thus, for cxalilpleT a.licensee that is manufacturing
and dlstrlbutlng a hybrid disc conta1nrng tlvo Scsslorls of
a particular sound recording of the same song must obtain a
liccQsc that covcl'8 both'csslons on that disc (o1;.if there
are more than hvo such sessions on the disc, a license
covcrlng each sUch sess'lon),

Thc Qottcc'lmphcs tl1at a separate Inechan&ca] royalty p@TQcnt (e.g. 3.3$) ls duc fo1'ach
rendering ofa recording orl a rnultiscssion prodl.lct, unless a. particular publisher.chooses
to accept less, HFA 8 'Issuance of thc Notlcc conlpcls us 'to confi'rl'o.our:dlsagrccrncnt
with tllat poaltlon W'e have sct forth below why wc beheve addltlonal payments for each
ren3dering of a recording on a lnultisession product are. not rcquii'cd by the lalv,

We behevc it is important to meet in the near future to discuss this issue so as to
better understand each other.'s positions and to explore ~vays to resolve our disagrccmcnt;
.Given that the legal issue most be addressed,. our con~panics prefer to work: cooperatively
to resolve our differences rather than to fuld ourselves as adversaries in. a pubiic forum.
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Our. sxouo is available to meet m New York on the followine dates: Pebruaxv 1 l. 12
t.'afternoon onlv'l. 13. 18 and 19 (afternoon onlv), Please let me know ifHPA and'music
nubhishers can meet.on anv of these..dates.

Certain products (which we have colloquially referred to as "multisession 'roductsin our discussions and correspondence with each other) may contain multiple
4%rently.-encode@ renderiags of the one sound recording. Frequently tltis i's the case
to enable a disc to be played by different types ofaudio equipment. As you kaow, there,
are presently available in the marketp'lace various formats for recording music on a five
inch disc and numerous players with the capability ofreading discs encoded in one or
tnore.of those formats. Rather than producing and distributing separate discs in each
fyrmat, and to ensure playabBity across a range ofp1ayers, a record company might
incIude en any particular disc separate renderings of the relevant.record'ings encoded in a
manner intended for play on some combination ofCD players, QVD-Audio and QVD-
Video players and SACD players, Similarly, the limited number of "copy protected" CD
releases fjequently have had separate renderings of the same recordings intended for
access on CD players and computers. In addition, DVD-Audio and SACO discs
frequentIy contain stereo and surround sound renderings of the same recordings. Thus,
there are a number ofreasons for including multiple differently-encoded renderings of the
same recording on one disc, but in no case can a consumer access more than one
rendering af a time, and any individual consumer may well never access mori than the
one rendering producing the highest-quahty audio experience on his or her sound system.

%e believe that only a iingle mechamcal royalty payment is due when multiple
renderings ofa receding ofa single musical work are included on a sing1e Nse,.bccausii'.
both Section 115 of the Copyright Act and the Copyright Office*s regulations
implementing Section 115 make it dear that meeharacal royalties are payable on a. per
work, per phonorecord basis.

Section 115(a)(l), ofcourse, provides a compulsory license to make phonorecords:.
of6ondrlnatic musical works, subject to the other provisiotis of Section 115. 1'./ 6;S.C.
$ 115(aXl). Section 1 15(n)(2) provides that "the royalty under a compulsory.Hcense
shall bepayaMe for everv vhonorecord made and distributed in accordance with the
lic'ense '7 U.S.C $ 115(c)(2) (emphasis added). It reiterates that the statutory rate
84all be payable "I'wjith respect to each work enibodied sw theehonorecord .,M.:

(efnpltasls added),

The Copyright OKce*s regulations implementing Section 115 are completely
consistent; Section 255.2 of those regulations specifies that "twjith respect to each clerk
embodi*ed in ibad vhonorecord, the royalty payable sha1l be I'the iate speci@ed', as adjusted

Jacqueline Charles+orth
I/22/2004
Page 2 of4

GIIT rou is available to meet in Net York on the followin dates: Pebru 11 12
.afternoon onl 13 18 and 19 afternoon onl, Please let mc 1."Qo~v ifHFA and music
Ublishers can me on an of these dates

Baob*!o!Id

Certain products (vvhich ~ve have colloquially referred to aS "multisession"
products in oU1" discussiOQS and correspondence with each othci) ITI8y contain multiple.
differently.-'encode 1cndcrings of thc sainc sound Tccordntg, Frcquc'iitly this ls the case
to enable 8 d'Isc to bc played by diffcicnt types of audio cqulprncnt. As yo'U'now, thei'c
are present'Iy available in the marketplace various formats for recording Inusic on 8 five
inch disc and numerous players ~vith the capability ofreading discs encoded in One or
more of those formats. Rather than producing and distributing separate discs in each
format, and to ensure pIayability across a range ofp'layers, a record cotripany might
include on any paiticular disc separate renderings of the relevant.record'ings encoded in 8
manner intended for play on some combination of CD players, DVD-Audio and 9VD-
Video players and SACD players, SIITIilarly, thc limited number of "copy protected" CD
Tclcascs frequently 48vc had separate TC1KIcrnlgs 01 th!c $81nc iccoi'drfigs Intendedfoi'ccess

ofi CD playci.s BING coinputers. IQ ad'dition, DVD"Audio and SACDdiscs'requentlycontain stereo and surround sound renderings of the same recordings. Thus,
there are 8 ITUITIber of reasons for including nrultiple differently-encoded renderings of the
saiTlc 1 ccoTd'ITlg on onc disc, bUt in no case caQ 8 consutnei i'icccss xnorc than onc
rendering af 8 time,. Bnd Bny Ind1vidual coQsunicr Inay %'cII never access ITiorc thd'Q thc
one reiidering producing the highest-quality andio experience ou his or her sound systein.

%c believe that only a single mechanical royalty payinent is duc xvhen multiple
renderings ofa recordiiig of8 single musical xvork are included on a single disc,.because'.
both Section 13. 5 of the Copyright Act and the Copyright Office*s regulations
implementing Section 115 make it clear that mccharncal royalties are payablc on a. per
work, pcl" phonorccord basis.

Section 115(@)(l), ofcourse„provides a compulsory Iicen!Se to ITIakc phonorecords
ofnondraIQatlc music81 vforkS, sub)ect to thc other provisions of Section J,15. 17 U.3.C.
$ 115(a)(1), Section I 15(c)(2) provides that "the royalty under a compulsory. license

Hcensc;"'7 U.S,C ) 115(c)(2) (emphasis added). Jt reiterates. that the statutory Tate
!! ! p' '*!!i!h»:. * « '!!h!~i: ! — . "i,".M:

(emp'basis added),

The COpyright ONcc*s regulations implementing Section 115 are completely
consIsfcnt'ection 255,2 of those regulations specifics that harv]Ith Tcspcct 'to ePCA &01'k

embodied in i'hs honorecord, thc royalty payable shall bc ttbe rate specified, as adjusted
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pursuant to Section 295.3] for. aver@ vhonorecord...." 37 C.P.R. $ 255.2 (emphasis
added). Section 25$.3 ofthose regulations reyeats no less than 13 times that the royalty

is piyable 'Sir evils @bonn'e'cord," 37 CS,R. $ 2553 (emphasis added). The
regulations concerning'reporting and the computation ofpaymcuts are to a simBar effect..
For ex@up/e, each rcport is to mciude on a var work bask; 37 C.F;R. g 201.19(e)(2)(v),
'"thenurnberofvhonoreeatds'* made and distributed;37 C;PX. g 201.19(c)(3); Th@

.royilty:is computed by calculating the niimber ofyhonorecerds distributed. (taking mto
account reserves) and "multiplying... by the stitutory rate." 37 C.P.R.
g 20.1..19(e)(4)(ii) (Step 5).

"Phenorecords" are defined by the Copyright Act as "material objects iiI which
seunds... are axed by any method now know or later developed, and from which the
sounds can be perceived„rcptoduced or otherwise communicated,..." 17 U,S.C. g 16$ ;
Given. that a disc is a smglc "xuateriai object" (aud, not tw'o or more), it is thus apparent.
:.that 8ectlon 115(c)(2) snd tlie sclevant Icgul'ations.require payment of a single
mechanical.royalty for each musical work erabodied in a disc. Nothing in the statute Or:

dm regulations indicates or suggests that the number ofrendering's ofa recording ofa
single work embodied in a disc should compel multipleroyalties.'e

think that payment ofa per work, per disc royalty is not only the result clearly
prescribed by the statute and regulations, but also the most sensible business result.
There.are m the marketylsce now multiscssion discs having several differently-.encoded
re@de@gs of the same set ofrecordings. T11ey do not coramand a price several times
hilhci thut single session releases. In addition, multisession discs typicaBly are in
fogriats Such as SACD, DVD-Audio and copy-protected CB that are dcsiy&cd to cexabat
the piracy that has infticted so mich paiIl on the whole music industry. %'e know that
publishers care deeyiy about yiracy, and. we have vIorked coilaboratively with publishers
on tn89y antip1racy issues. Wc would all bcncf1't &om hav1ng 1'ccordirigs 1'elcascd in

. more secure foltQats.

Th68otice also states that, ei&zespect to CD, SACD and DVO-.Audio licenses
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Given the statutory and regulatory provisions discussed above, we do not
understand. thc leg@ basis for the Notice. However, we understand that jou beheve there:

to be an issue herc. Again, we would like the opportunity to discuss the matter with you
further as soon as possible. %e 1ook forward to hearing back fro&n you o&i schedulinj
such a meeting on one of the dates we have proposed,
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MEMORANDUM OPINION

I. Introduction

On September 14, 2006, the Copyright Royalty Board ("Board"), acting on a request by
the Recording Industry Association ofAmerica, Inc. ("RIAA"), and pursuant to 17 U.S.C.
f 802(f)(1)(B), referred two novel questions of law'o the Register ofCopyrights ("Register").
Specifically, the Board requested a decision by the Register as to the following:

Does a ringtone, made available for use on a cellular telephone or similar device,
constitute delivery ofa digital phonorecord that is subject to statutory licensing
under 17 U.S.C. $ 115, irrespective ofwhether the ringtone is monophonic
(having only a single melodic line), polyphonic (having both melody and
harmony), or a mastertone (a digital sound recortHng or excerpt thereof)?

2. Ifso, what are the legal conditions andlor limitations on such statutory licensing?a

In sum, and as stated more fully below, we believe that ringtones (including monophonic
and polyphonic ringtones, as well as mastertones) qualify as digital phonorecord deliveries
("DPDs") as defined in 17 U.S.C. g 115. Apart from meeting the formal requirements of
Section 115 (e.g., service of a notice of intention to obtain a compulsory license under Section
115(b)(l), submission of statements ofaccount and royalty payments, etc.), whether a particular
ringtone falls within the scope of the statutory license will depend primarily upon whether what
is performed is simply the original musical work (or a portion thereof), or a derivative work (r.e.,
a musical work based on the original musical work but which is recast, transformed, or adapted
in such a way that it becomes an original work ofauthorship and would be entitled to copyright
protection as a derivative work).

A "novel question of Iaw" is a question of law that has not been determined in prior decisions,
determinations, and rulings described in Section 803(a) of the Copyright Act. See 17 U.S.C. g 802(f)(l)(B)(ii).

'ee bfechanical and Digital Phonorecord Delivery Rate Adjustment Proceeding, Order Granting in Part
the Request for Referral of a Novel Question ofLaw, Docket No. 2006-3 CRB DPRA (Aug. 18, 2006) ("Order").
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Procedural Background. On August 1, 2006, the RIAA requested that the Copyright
Royalty Board refer a question to the Register ofCopyrights regarding the eligibility ofa
mastertone, a short digital sound recording file distributed for use in a cellular telephone or
similar device, for statutory licensing under 17 U,S.C. g 115.'n opposition to the RIAA's
referral motion was submitted, collectively, by the National Music Publishers Association, Inc.,
the Songwriters Guild ofAmerica, and the Nashville Songwriters Association International
("Copyright Owners"). After considering the arguments of the parties, the Board agreed that the
matters raised by the RIAA motion did present novel questions of law and agreed to submit the
questions to the Register.

Accordingly, on September 14, 2006, the Board transmitted to the Register ofCopyrights
the following: {1) the Order, dated August 18, 2006, referring two novel questions of law; and (2)
the Initial and Reply Briefs filed with the Board by RIAA and the Copyright Owners. The
Board's transmittal triggered the 30-day decision period prescribed in Section 802(f)(1)(B) of the
Copyright Act. This statutory provision states that the Register ofCopyrights "shall transmit his
or her decision to the Copyright Royalty Judges within 30 days after the Register of Copyrights
receives all of the briefs or comments of the participants.""

In addition to reviewing the Imtial Briefs and Reply Briefs filed in this proceeding, the
Office concluded that it would be helpM to conduct oral argument relating to the novel
questions oflaw,'n October 4, 2006„ the Copyright ONce convened a hearing and questioned
counsel on matters raised in the briefs filed by RIAA and Copyright Owners.'ummary

ofArguments. RIP% argues that ringtones are digital phonorecord deliveries as
that term is defined in the Copyright Act and are subject to statutory licensing under the plain
language ofSection 115, without limitation. It argues that ringtones in general andmastertones,'n

particular, contain no new original material, are not protectable as derivative works„and
therefore cannot infringe on the derivative work rights of the Copyright Owners. Moreover, even

'he Copyright Royalty Board is currently conducting a proceeding to determine the reasonable rates and
terms for the makmg and distribution ofphonorecords under the Section 115 license. See Adjustments or
Determination ofCompulsory License Ratesfor Making and Distributing Phonorecords, 71 Ped. Reg. 1454 (Jan. 9,
2006). The answers to the two questions referred to the Register will help determine the scope of the ratesetting
proceeding before the Board.

4 17 U.S.C. $ 802(f)(1)(B).

See In the Matter ofMechanical and Digital Phonorecord Delivery Rate Adj ustment Proceeding, Notice
of Oral Argument, Docket No. RF 2006-1 (Sept. 28, 2006).'e note that for demonstration purposes at the oral argument, RIAA and Copyright Owners have created
CDs containing many examples of ringtones as well as full length versions of some of the musical works from which
the ringtones were based. Copyright Owners'D also contains ringtones downloaded from specific mobile phone
operators. These CDs are now part of the record in this proceeding as is the oral testimony of the parties.

'hese types of ringtones are described in more detail below.
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if they were derivative works, RIAA argues that Section 115(a)(2), the arrangement privilege,
expressly authorizes their creation. In any event, RIAA argues that once the copyright owner of a
musical work distributes a new ringtone to the public, anyone can obtain a statutory license to
use the musical work in that ringtone. RIAA concludes that the Register should find that
ringtones are subject to statutory licensing under Section 115 of the Copyright Act, and all of the
conditions under the provision should apply.

Copyright Owners assert that all ringtones are excluded from the Section 115 statutory
license. They argue that the statutory license for making and distributing phonorecords of
musical works is narrow in scope and does not encompass ringtones. They argue that ringtones
are not covered by Section 115 because they involve only a portion of the underlying
composition, not the entire musical work. Copyright Owners argue that ringtones are derivative
works and thus fall outside the express language of the statute. As for Section 115(a)(2), they
argue that ringtones cannot be considered "arrangements" as that term is understood in the music
industry; and in any event, ringtones change the basic melody and fundamental character of the
musical work. Copyright Owners also argue that ringtones fail to satisfy Section 115's
requirement that the phonorecords be distributed for private use. Copyright Owners conclude
that although variations exist among ringtones, none of them fit within the Section 115 licensing
scheme.

Summary ofDecision. We find that ringtones (including monophonic and polyphonic
ringtones, as well as mastertones) are phonorecords and the delivery of such by wire or wireless
technology meets the definition ofDPD set forth in the Copyright Act. However, there are a
variety ofdifferent types ofringtones ranging from those that are simple excerpts taken &om a
larger musical work to ones that include additional material and may be considered original
musical works in and of themselves. Ringtones that are merely excerpts ofa preexisting sound
recording fall squarely within the scope of the statutory license, whereas those that contain
additional material may actually be considered original derivative works and therefore outside
the scope of the Section 115 license.'oreover, we decide that a ringtone is made and
distributed for private use even though some consumers may purchase them for the purpose of
identifying themselves in public. We also conclude that if a newly created ringtone is considered
a deii'vative work, and the work has been first distributed with the authorization of the copyright
owner, then any person may use the statutory license to make and distribute the musical work in
the ringtone. Por those ringtones that are covered by Section 115 of the Copyright Act, all of the
rights, conditions, and requirements in the Act would apply. Por those ringtones that fall outside
the scope of Section 115, the rights at issue must be acquired through voluntary licenses. While

We note that Section 115 permits the creation ofderivative works, but this privilege under the statutory
license is limited to making musical arrangements necessary to conform it to the style or manner of interpretation of
the performance involved, 17 U.S.C. )115(a)(2). For purposes ofour discussion in this proceeding, when we refer
to derivative works not covered by Section 115, we mean those types ofworks that exhibit a degree of "originality"
as that term is defined in court precedent. The addition oforiginal material would not only take a ringtone outside the
scope of the privilege ofmaking arrangements, it would also take the ringtone outside the Section 115 license
altogether.

if they were derivative works, RIAA argues that Section 115(a)(2), the arrangement privilege,
expressly authorizes their creation. In any event, RJAA argues that once the copyright owner of a
musical work distributes a new ringtone to the public, anyone can obtain a statutory license to
use the musical work in that ringtone. RIAA concludes that the Register should find that
ringtones are subject to statutory licensing under Section 115 of the Copyright Act, and all of the
conditions under the provision should apply.

Copyright Owners assert that all ringtones are excluded from the Section 115 statutory
license. They argue that the statutory license for making and distributing phonorecords of
musical works is narrow in scope and does not encompass ringtones. They argue that ringtones
are not covered by Section 115 because they involve only a portion ofthe underlying
composition, not the entire musical work. Copyright Owners argue that ringtones are derivative
works and thus fall outside the express language of the statute. As for Section 115(a)(2), they
argue that ringtones cannot be considered "arrangements" as that term is understood in the music
industry; and in any event, ringtones change the basic melody and fundamental character of the
musical work. Copyright Owners also argue that ringtones fail to satisfy Section 115's
requirement that the phonorecords be distributed for private use. Copyright Owners conclude
that although variations exist among ringtones, none of them fit within the Section 115 licensing
scheme.

Summary ofDecision. We find that ringtones (including monophonic and polyphonic
ringtones, as well as mastertones) are phonorecords and the delivery of such by wire or wireless
technology meets the definition ofDPD set forth in the Copyright Act. However, there are a
variety ofdifferent types ofringtones ranging from those that are simple excerpts taken &om a
larger musical work to ones that include additional material and may be considered original
musical works in and of themselves. Ringtones that are merely excerpts of a preexisting sound
recording fall squarely within the scope of the statutory license, whereas those that contain
additional material may actually be considered original derivative works and therefore outside
the scope of the Section 115 license.'oreover, we decide that a ringtone is made and
distributed for private use even though some consumers may purchase them for the purpose of
identifying themselves in public. We also conclude that if a newly created ringtone is considered
a derivative work, and the work has been first distributed with the authorization of the copyright
owner, then any person may use the statutory license to make and distribute the musical work in
the ringtone. Por those ringtones that are covered by Section 115 of the Copyright Act, all of the
rights, conditions, and requirements in the Act would apply. Por those ringtones that fall outside
the scope of Section 115, the rights at issue must be acquired through voluntary licenses. While

We note that Section 115 permits the creation ofderivative works, but this privilege under the statutory
license is limited to making musical arrangements necessary to conform it to the style or manner of interpretation of
the performance involved. 17 U.S.C. )115(a)(2). For purposes of our discussion in this proceeding, when we refer
to derivative works not covered by Section 115, we mean those types ofworks that exhibit a degree of "originality"
as that term is defmed in court precedent. The addition oforiginal material would not only take a ringtone outside the
scope of the privilege ofmaking arrangements, it would also take the ringtone outside the Section 115 license
altogether.



the Copyright Royalty Judges need not know which specific ringtones fall withinloutside the
scope of the license for the purpose of setting rates, and the parties have not asked the Register to
undertake such a granular analysis here, we nevertheless offer some guidance on the legal matters
raised in this proceeding.

II. Section 115 of the Copyright Act

Almost a century ago, Congress added to the Copyright Act the right for copyright
owners to make aud distribute, or authorize others to make and distribute, mechanical
reproductions {known today as phonorecords) of their musical compositions. Due to its concern
about potential monopolistic behavior, Congress also created a statutory license, Section 115 of
the Act, to allow anyone to make and distribute a mechanical reproduction ofa musical
composition without fhe consent of the copyright owner provided that the person adhered to the
provisions of the license, most notably paying a statutorily established royalty to the copyright
owner. Although originally enacted to address the reproduction ofmusical compositions on
perforated player piano rolls, the statutory license has for most of the past century been used
primarily for the making and distribution ofphonorecords and, more recently, for the digital
delivery ofmusic online.s

In 1995, Congress recognized that "digital transmission of sound recordings [was] likely
to become a very important outlet for the performance of recorded music."'oreover, it
realized that "[t]hese new technologies also may lead to new systems for the electronic
distribution ofphonorecords with the authorization of the affected copyright owners."" For these
reasons, Congress made changes to Section 115 to meet the challenges ofproviding music in a
digital format when it enacted the Digital Performance Right in Sound Recordings Act of 1995
("DPRA")'a which also granted copyright owners of sound recordings an exclusive right to
perform their works publicly by means ofa digital audio transmission subject to certain
limitations". Specifically, Congress wanted to reaffirm the mechanical rights of songwriters and
music publishers in the new world ofdigital technology. The changes to Section 115 were also
designed to minimize the burden on transmission services by placing record companies in the
position to license not only their own rights, but also, if they chose to do so, the rights ofwriters

'tatement ofMarybeth Peters, Register ofCopyrights, Before the Subcommittee on Intellectual Property:
Music Licensing Reform, U.S. House ofRepresentatives, 109'" Cong., 1*'ess. at 20 (June 21, 2005).

S. Rep. No. 104-128, 104'" Cong., 1" Sess. at 14 (1995).

'"-Pub. L No. 104-39, 109 Stat. 336 (1995).

" See17U.S.C. $ 114.
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and music publishers to authorize digital phonorecord delivery." It is the DPRA amendments to
Section 115 that are ofparticular interest here.

III. Ringtone Types

Before addressing the questions raised by the Copyright Royalty Judges, we must first
determine the scope of the subject matter in this proceeding. According to RIAA, a ringtone is a
digital file, generally no more that 30 seconds in length, played by a cellular phone or other
mobile device to alert the user of an incoming call or message." RIAA states that, initially,
mobile carriers and other ringtone vendors distributed synthesized ringtones that embodied
versions ofmusical works, but not recorded performances by featured recording artists. It states
that these earlier forms of ringtones are commonly known as "monophonic" ringtones (having
only a single melodic line) and "polyphonic" ringtones (having both melody and harmony).
RIAA explains that typical commercial monophonic and polyphonic ringtones consist ofa
segment of the musical work representing its "hook," or most memorable portion of the inelody,
with little or no revision."

RIAA states that advances in technology now allow mobile devices to play digital copies
ofcommercial sound recordings. As a result, mobile phone manufacturers are incorporating the
functionality of stand-alone portable digital music players, thus permitting consumers to
download sound recordings via the Internet or a computer connected to the Internet. ~ states
that, in addition to full song downloads ofcommercial recordings to such phones, there is
consumer demand for downloads ofshorter (partial-copy) excerpts of sound recordings for use as
ringtones. These ringtones are commonly referred to as "mastertones."'v RIAA asserts that
mastertones are displacing monophonic and polyphonic ringtones as the ringtone ofchoice
amongst consumers." RIAA acknowledges that record companies and ringtone vendors must

S. Rep. No. 104-128, at 37 (1995).

" Cellular phones typically have the ability to accept downloads of ringtones, usually directly over the
cellular telephone network. Over the last decade, a new consumer market has developed for musical ringtones.
According to RIAA, the vast majority of ringtones (99 percent) now in the marketplace consist ofexcerpts from
sound recordings. Oral Argument Transcript at 7, 10,

16 RIAA Initial Briefat 3-4; see also Neil J. Rosini and Michael I. Rudell, Ring Tone Revenues Foster
Copyright Detente, 234 N.Y.L.J. 3, col. 1 (2005) ("Originally, musical ring tones were only available in
'monophonic'orm a simple series of tones-each a single note—that might remind one of several bars &om a favorite
CD as performed by a very simple computer. Technology then advanced to the 'polyphonic'evel, which are like
monophonic ring tones with multiple notes played at the same time, creating harmonies. They sound closer to that
favorite CD, but without original instrumentation or vocals.")(Hereinaiter "Rosini and Rudell").

17 RIAA explains that record companies hire contractors to select hooks from popular sound recordings
and then create ringtones including these hooks. Oral Argument Transcript at 10.

" See Rosini and Rudell (Mastertones "not only sound like a favorite CD but are that favorite CD.").

and music publishers to authorize digital phonorecord delivery.'t is the DPRA amendments to
Section 115 that are ofparticular interest here.

III. Ringtone Types

Before addressing the questions raised by the Copyright Royalty Judges, we must first
determine the scope of the subject matter in this proceeding. According to RIAA, a ringtone is a
digital 6le, generally no more that 30 seconds in length, played by a cellular phone or other
mobile device to alert the user of an incoming call or message." RIAA states that, initially,
mobile carriers and other ringtone vendors distributed synthesized ringtones that embodied
versions ofmusical works, but not recorded performances by featured recording artists. It states
that these earlier forms of ringtones are commonly known as "monophonic" ringtones (having
only a single melodic line) and "polyphonic" ringtones (having both melody and harmony).
RIAA explains that typical commercial monophonic and polyphonic ringtones consist ofa
segment of the musical work representing ifs "hook," or most memorable portion of the melody,
with little or no revision."

RIAA states that advances in technology now allow mobile devices to play digital copies
ofcommercial sound recordings. As a result, mobile phone manufacturers are incorporating the
functionality of stand-alone portable digital music players, thus permitting consumers to
download sound recordings via the Internet or a computer connected to the Internet. RIAA states
that, in addition to full song downloads ofcommercial recordings to such phones, there is
consumer demand for downloads of shorter (partial-copy) excerpts of sound recordings for use as
ringtones. These ringtones are commonly referred to as "mastertones."'~ RIAA asserts that
mastertones are displacing monophonic and polyphonic ringtones as the ringtone ofchoice
amongst consumers." RIAA acknowledges that record companies and ringtone vendors must

'4 S. Rep. No. 104-128, at 37 (1995).

" Cellular phones typically have the ability to accept downloads of ringtones, usually directly over the
cellular telephone network. Over the last decade, a new consumer market has developed for musical ringtones.
According to RIAA, the vast majority of ringtones (99 percent) now in the marketplace consist ofexcerpts from
sound recordings. Oral Argument Transcript at 7, 10,

" RIAA Initial Briefat 3-4; see also Neil J. Rosini and Michael I. Rudell, Ring Tone Revenues Foster
Copyright Detente, 234 N.Y.L.J. 3, col. 1 (2005) ("Originally, musical ring tones were only available in
'monophonic'orm a simple series of tones-each a single note—that might remind one of several bars &om a favorite
CD as performed by a very simple computer. Technology then advanced to the 'polyphonic'evel, which are like
monophonic ring tones with multiple notes played at the same time, creating harmonies. They sound closer to that
favorite CD, but without original instrumentation or vocals.")(Hereinafter "Rosini and Rudell").

RIAA explains that record companies hire contractors to select hooks from popular sound recordings
and then create ringtones including these hooks. Oral Argument Transcript at 10.

" See Rosini and Rudell (Mastertones "not only sound like a favorite CD but are that favorite CD.").



obtain licenses to reproduce and distribute the relevant musical works in ringtones and that
Section 115 exists to enable use ofmusical works when licenses are not otherwise available."

Copyright Owners describe ringtones as ten-to-thirty-second "snippets" of full-length
musical works that are created to serve as ringers on cell phones and other mobile devices."
Copyright Owners alternatively describe a ringtone as a ten-to-thirty-second derivation ofa
musical work, sometimes repeated in a "looping" sequence and sometimes not.2'opyright
Owners assert that the creation of ringtones, including mastertones, involves "substantial"
creativity and "significant" changes to the underlying work. They state, for example, that making
a ringtone requires creative determinations as to which portions of the work should be selected to
best capture the "hook" of the full length recording and also to be most appealing as ringtones.
They further state that many mastertones are designed to be looped, repeating the selected
portions of the song multiple times until the phone or mobile device is answered." Some songs
have multiple hooks, each ofwhich can be made into a separate ringtone. Other ringtones„ they
assert, include new content not present in the underlying work."

~Anal sis. While RIAA and the Copyright Owners may disagree as to the amount of
creativity it takes to create a ringtone, they do agree that, in general, ringtones are a unique
category of sound recordings that are used to announce an incoming call. The most rudimentary
ringtone, in musical terms, is the monophonic riugtone that only contains a musical work's
melody (or a portion of the melody), One level up the musical hierarchy is the polyphomc
ringtone that contains a work"s melody and harmony (or a portion thereof). The most musically
complex ringtones are mastertones. A mastertone is a portion of a pre-existing full length
musical work that may play sequentially or is looped in a sequence. A mastertone could also
contain a portion ofa musical work combined with a message Rom the recording artist designed
specifically for the ringtone user. It is important to note that there are also non-musical ringtones

" RIAA Initial Brief at 4-5.

" Copyright Owners Initial Briefat 1-2.

" Id. at 9. We note that looping involves a portion ofa musical performance that is then sequenced in a
repetitive manner.

RIAA states that ringtone producers do not intentionally create looping sequences; instead, looping is
the product ofcellphones that do not have adequate storage capacity (memory). Oral Argument Transcript at 13-14.

Copyright Owners Reply Brief at 5, 7.
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that are becoming increasingly popular with consumers.'4 As discussed below, different types of
ringtones may be treated differently for Section 115 purposes.

IV. The Applicability of Section 115 to Ringtones

Statutory Language. Section 115 of the Copyright Act provides a "compulsory license to
make and distribute phonorecords" ofany musical work previously recorded once a phonorecord
ofa nondramatic musical work has been "distributed to the public in the United States under
authority of the copyright owner.'"'uch a license "includes the right of the compulsory licensee
to distribute or authorize the distribution of a phonorecord ofa nondramatic musical work by
means ofa digital transmission which constitutes a digital phonorecord delivery. 'he term
"digital phonorecord delivery" or "DPD" is defined, in part, as "each individual delivery ofa
phonorecord by digital transmission ofa sound recording which results in a specifically
identifiable reproduction by or for any transmission recipient of a phonorecord of that sound
i'ecording.

Congress created the statutory mechanical license, as part of the Copyright Act of 1909, to
prevent monopolistic control over musical works while ensuring that music pubhshers and
songwriters receive an appropriate royalty." Congress revisited the issue of statutory licensing in

'4 See Rosini and Rudell ("[C]onsumers aren't settling merely for musical ringtones and ringbacks. Audio
clips f'rom films and television programs; comic routines from Comedy Central; pithy observations by Donald
Tnuup; and announcement ofbaseball plays are also avafiable as ring tones."); see also
http://cyberextazy.wordpress.corn/2006/09/01/ringtones-in-mtvs-video-music-awards/, Aingtones in MTV's Video
Music Awards (Sept. I, 2006) (stating that ringtones are evolving into watchtones, which are ringtones combined
with video clips).

17 U.S.C. g 115(a)(1).

17 U S.C. g 115(c)(3)(A).

17 U.S.C. $ 115(d). The legislative history accompanying this provision states, inter alia, that: (I) the
phrase "specifically identifiable reproduction" should be understood to mean a reproduction specifically identifiable
to the transmission service; and (2) a transmission by a noninteractive subscription transmission service that
transmits in real time a continuous program ofmusic selections chosen by the transmitting entity, for which the
consumer pays a monthly fee would generally not be considered a DPD.

" See H. R. Rep. No. 60-2222, at 7 (1909) ('he main object to be desired in expanding copyright
protection accorded to music has been to give to the composer an adequate return for the value ofhis composition,
and it has been a serious and difficult task to combine the protection of the composer with the protection of the
public, and to so frame an act that it would accomplish the double purpose ofsecuring to the composer an adequate
return for aII use made ofhis composition and at the same time prevent the formation ofoppressive monopolies,'hich might be founded upon the very rights granted to the composer for the purpose ofprotecting his interests.)"
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1976 and 1995 and has reaffirmed these same purposes.'ongress added the DPD provisions to
Section 115, as part of the DPRA of 1995, with support of the music publishers, noting: "The
intention in extending the mechanical compulsory license to digital phonorecord deliveries is to
maintain aud reaffirm the mechanical rights of songwriters and music publishers as new
technologies permit phonorecords to be delivered by wire or over the airwaves rather than by the
traditional making and distribution ofrecords, cassettes, and CDs."'he question presented here
is whether ringtones qualify as digital phonorecord deliveries within the scope ofSection 115."

RIAA argues that, under the plain language of the Copyright Act, a distribution ofa
ringtone is a DPD subject to statutory licensing under the Copyright Act. RIAA asserts that a
ringtone results &om the fixation of a series ofmusical, spoken, or other sounds and therefore
meets the definition of a "sound recording" in Section 101 of the Copyright Act; its fixation in a
material object is a "phonorecord." According to~ it is a phonorecord of the relevant
musical work as well. In the case of a mastertone, the sound recording is a clip of the
coDnnercially distributed recording. In the case ofmonophonic and polyphonic ringtones, the
fixed sounds are rendered by a synthesizer in the telephone and so do not represent ambient sound
in a recording studio."

RIAA asserts that downloads ofringtones are DPDs because, when a ringtone is
downloaded, there is a digital transmission of the sound recording that results in a specifically
identifiable reproduction for the transmission recipient. RIAA argues that the statutory license
under Section 115 includes the right of the licensee to distribute ringtones just as it includes the
right ofthe licensee to make and authorize other kinds ofdownloads. RIAA asserts that
statutory licensing of ringtones is consistent with Congressional intent, as they are just the type of
new technology contemplated by Congress to be included within the scope of the DPRA.'

See H. R. Rep. No. 94-1476, at 107 (1976) ("[A] compulsory licensing system is still warranted as a
condition for the rights ofreproducing and distributing phonorecords of copyrighted music.").

" See S. Rep. No. 104-128, at 37 (1995).

31 We note that the Harry Fox Agency, Inc., a subsidiary of the National Music Pubhshers Association andthe leading musical work licensing agency, released a notice in 2004 informing all licensees of its stated position that
Section 115 does not cover ringtones or mastertones. See Mario F. Gonzales, Are Musical Compositions Subject ro
Compulsory Licensingfor Ringrones?, 12 UCLA Ent. L. Rev. 11, 11-12 (2004). RIAA asserts that its dispute with
the Harry Fox Agency over the interpretation ofSection 115 remains unresolved and "has cast a pall of legal
uncertainty over the ringtone market." RIAA Initial Brief at 6.

ld. at 6-7.

" ld. at8.

'4 ld. at21,23.
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Copyright Owners do not argue that ringtones are not DPDs, stating instead that since
ringtones are not covered by Section 115, there is no need to address the question.'ather,
Copyright Owners argue that the statutory license for making and distributing phonorecords or
musical works is narrow in scope and does not encompass uses such as ringtones. They assert
that the inclusion of ringtones within the statutory license would contravene Congress'ntent that
Section 115 be a narrowly construed exception to certain exclusive rights of the musical work
copyright owner. Copyright Owners state that, as a "limited exception" to certain exclusive rights
granted to copyright owners, courts consistently have held that the statutory license "be construed
narrowly, lest the exception destroy, rather than prove, the rule."

With regard to the DPRA of 1995, Copyright Owners assert that Congress'larification
that Section 115 covered not only "brick and mortar" sales did not extend the license to cover any
and all digital uses. They state that the existing limitations on the scope of the license did not
change and that use of a work prior to publication, the creation ofderivative works, and the
synchronization of a musical work, are uses that remain outside of the license, whether in digital
or physical form."

Copyright Owners assert that RIAA's interpretation ofSection 115 would "potentially
open the door" to licensing of snippets ofmusical works used to enhance all sorts ofother
consumer products and devices, such as musical car alarms or doorbells. They state that the
licensing ofmusical works for functional uses in consumer products is not what Congress
intended when it enacted Section 115."

RIAA, in its Reply, asserts that the statutory mechanical license has been a fixture ofU.S.
copyright law for nearly a century and argues that it should be construed in accordance with its
terms. RIAA contests Copyright Owners'iew that Section 115 should be construed narrowly,
noting that the legislative history accompanying the 1976 Copyright Act states: "The fundamental
question ofwhether to retain the compulsory license or do away with it altogether was a major
issue during earlier stages of the program for general revision of the copyright law. At the
hearings it was apparent that the argument on this point had shifted, and the real issue was not
whether to retain the compulsory license but how much the royalty rate under it should be....
The Committee's conclusion on this point remains the same as in 1967: 'that a compulsory license
system is still warranted as a condition for the rights of reproducing and distributing phonorecords

Oral Argument Transcript at 55.

Copyright Owners Initial Brief at 5, citing Fame Publishing Co. v. Alabama Custom Tape, Inc., 507 P.
2d 667, 670 (5'" Cir. 1975)(noting that the compulsory license provision of the 1909 Copyright Act is a limited
exception to the copyright holder's exclusive right to decide who shall make use ofhis composition).

" Copyright Owners Initial Brief at 7-8.

" Copyright Owners Reply Briefat 14-15.
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ofcopyrighted music."" RIAA adds that Congress did not narrow the license through adoption
of the DPRA in 1995, but rather stated that it was "extending the mechanical compulsory license
to digital phonorecord deliveries" and that its purpose was to "maintain and reaffirm" that the
Section 115 license would apply to "new technologies."'IAA concludes that although some
details of the Section 115 license have changed over the years, nothing in these enactments or the
legislative history thereofsuggests that Congress intended a narrow reading of the statute.

~Anal sis. We find that ringtones meet the definition ofDPDs. The issue presented is one
ofpure statutory construction and there is no actual dispute on this point.4'ased on the language
of the statute, ringtones easily meet the requisite definitions under the Copyright Act to be
included in the Section 115 licensing scheme. First, we hold that a ringtone meets the de6nition
of "sound recording" under Section 101 of the Act as a work that results f'rom "the fixation ofa
series ofmusical, spoken, or other sounds,"" and that the sound recording is fixed in the form of a
"'phonorecord," defined in the statute as a "material object in which sounds are fixed by any
method now known or later developed,"'he phonorecord here is the actual sound recording file
stored as a "download" on either the cell phone's hard drive or on a cell phone's removable
memory storage disk.~ When downloaded through the Internet or by wireless transmission, a
ringtone is part of a "digital phonorecord delivery" and a digital transmission of a sound recording
which results in a "specifically identifiable reproductionss by or for any transmission recipient ofa
phonorecord of that sound recording." We also believe that our statutory analysis comports with

" RIAA Reply Briefat 3, citing H.R. Rep. No. 94-1476, at 107 (1976).

"'d. at 4, citing S.Rep. No. 104-128, at 37 (1995).

Id. at 2, citing Doyle v. Huntress, Iffc., 419 F.3d 3, 7-8 (1" Cir. 2005) ("A question of statutory
consiruction presents a purely legal question."); Blackmfffi v. District ofColumbia, 2006 WL 2034355„~6 (D.C. Cir.
2006) (statutory construction begins with 'he language itself, the specific context in which that language is used, aud
the broader context of the statute as a whole[.]").

4'7 U.S.C. $ 101 ("'Sound recordings're works that result from the fixation ofa series of musica'l,
spoken, or other sounds, but not including the sounds accompanying a motion picture or other audiovisual work,
regardless of the nature of the material objects, such as disks, tapes, or other phonorecords, in which they are
embodied.").

4'7 U.S.C. $ 101 ("sPhonorecords're material objects in which sounds, other than those accompanying
a motion picture or other audiovisual work, are fixed by any method now known or later developed, and &om which
the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid ofa machine or
device. The term 'phonorecords'ncludes the material object in which the sounds are first fixed.").

See S. Rep. No. 104-128, at 39 (1995) (stating that storage ofdata in a "computer memory" is
"technically the making ofa phonorecord.").

17 U.S.C. $ 115(d).
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Congressional intent. Ringtones are delivered by means of the type of "new technologies"
Congress intended to be included when it enacted the DPRA in 1995."

We disagree with Copyright Owners that Congress did not intend for ringtones to be the
kind ofuse ofmusical works contemplated for inclusion under the Section 115 license."'hile
we adhere to the general proposition that statutory licenses are to be construed narrowly," we find
that Section 115, as amended by the DPRA, purposefully broadened the scope of the statutory
license to cover DPDs, and ringtones appear to fit comfortably within the definition ofDPDs. On
this note, we recognize that Copyright Owners have cited Fame Publishing Co. v. Alabama
Custom Tape, Inc., 507 F. 2d at 670, to support their narrow construction argument. However, we
find this citation is inapt because the case arose out ofa dispute concerning statutory language
found in the 1909 Act that is not present in the current version ofSection 115..In any event, the
legislative history of the Copyright Act of 1909 states that Rom its inception, this compulsory
license was intended to include all "mechanical reproductions" and that one of its purposes was
"to secure to the composer an adequate return for all use made ofhis compositionr.]'"'emphasis
added). While the concept of the cellular phone ringtone undoubtedly would have astonished the
members of the 1909 Congress, the license they devised was broad enough to include ringtones.
Whether our interpretation "opens the door" to licensing of snippets ofmusical works to be used
in car alarms or doorbells is a question that is outside the scope of this proceeding.

Works or Portions of Works. According to Copyright Owners, Section 115 is expressly
limited to the making and distributing ofphonorecords of "works," not portions ofworks such as
ringtones. Copyright Owners argue that because a ringtone is not a reproduction of the entire
musical work, it is not subject to the statutory license. They argue that Section 115 throughout its
provisions makes clear that a "work," and not a "portion" ofa work, is its subject. Copyright
Owners state that this result was not an accident ofdrafting nor is it an unintended source of
statutory ambiguity. They state that Congress had no difficulty using the term "portions" where in
fact that concept was intended, such as in Sections 108(h)(1) and 110(2) of the Copyright Act.5o

See S. Rep. No. 104-128, at 37 (1995).

47 We are not saying that Congress specifically contemplated ringtones and their inclusion in the Section
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See Public Performance 0fSound Recordings: Definition ofa Service, Docket No. RM 2000-3B, 65Fed. Reg. 77,292, 77,297 (Dec. 11, 2000) (noting that the Copyright Office has historically construed limitations on
copyright narrowly, especially those constrained by a compulsory license.).

4~ See H. R. Rep. No. 60-2222, at 7 (1909).

" Section 108(h)(1) states in part "a library or archives...may reproduce, distribute, display, or perform in
facsimile or digital form a copy or phonorecord of such work, or portions thereof, for purposes ofpreservation,
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Copyright Owners assert that this interpretation is confirmed by Section 115's legislative history
which mentions "cover records" as well as cassettes and CDs."

Copyright Owners remark that it is obvious that the Section 115 license applies only to
physical or digital phonorecords ofcomplete works since industry practices have developed on the
basis of this interpretation of Section 115. They state, for example, that partial uses of
compositions, such as medleys and samples, are licensed in market transactions. They further
state that legal commentators have recognized that the Section 115 license does not apply to
digital sampling and that it would have to be modified in order to include sampling within its
scope.s2

RIAA asserts that Section 115 apphes to whole musical works as well as portions of
musical works, and that any other reading would be inconsistent with other provisions ofthe
Copyright Act.'IAA states that if the Copyright Owners are correct that the Copyright Act
distinguishes between "works" and "portions ofworks," then reproduction and distribution of
ringtones would be permissible without a license as the provisions under Section 106 granting the
exclusive rights to reproduction and distribution only refer to "works," not "portions ofworks."
RIAA remarks that the Copyright Owners do not intend that interpretation nor is it a correct one.
RIAA adds that Copyright Owners'pproach to what constitutes a "work" would make other
phrases in the statute superfluous. It notes, for example, that one of the factors used in
determining whether a use ofa work is a fair use under Section 107(3) is the "amount and
substantiality of the portion used in relation to the copyrighted work as a whole." The phrase "as
a whole" would be superfluous ifa "work" in the Act must always be the whole work and not a
portion thereof." RIAA asserts that although unstated, Copyright Owners apparently are relying
on the canon ofstatutory construction expressio unius est exclusio alterius, which provides a

(...continued)
reasonable and limited portions ofany other work, or display ofa work in an amount comparable to that which is
typically displayed in the course of a live classroom session, by or in the course of a transmission."

Copyright Owners Initial Brief at 9-11, citing Supplementary Register 's Report on the General Revision
ofthe US. Copyright Law: 1965 Revision Bill, House Comm on the Judiciary, 89 Cong., Copyright Law Revision
Part 6, at 54 (Comn. Print 1965) (discussing "cover" records); H.R. Rep. No. 90-83, at 67 (1967) (referring to
"disks and audio tapes"); S. Rep. No. 104-128, at 37 (1995) ("extending the mechanical compulsory licenses...as
new technologies permit phonorecord to be delivered by wire or over airwaves rather than by traditional making and
distributing of record, cassettes and CDs").

'~ Id. at 11, citing Jennifer R,R. Mueller, Note: All Mixed Up: Bridgeport Music v. Dimension Films and
De Minimis Digital Sampling, 81 IND. L.J. 435, 461 (Winter 2006).

" RIAA Reply Briefat 7.

ld. at 9, citing 17 U.S.C. g 107(3).
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general inference that omissions in statutory text are intentional." RIAA notes, however, that this
maxim "requires great caution in its application" and should be disregarded where "its application
would thwart the legislative intent made apparent by the entire act."'t states that such caution
should be exercised here because, unlike most of the relevant language in Section 115, the
references to "portions" ofworks that Copyright Owners cite did not appear in the 1976 Act and
were only added years later. RIAA asserts that there is no indication that either amendment was
intended to affect the interpretation of the provisions of the Copyright Act enacted more that
twenty years before. RIAA concludes that two isolated references in the Copyright Act to
"portions ofworks" cannot imply that the hundreds ofunadorned references to "works" apply
only to works in their entirety."

RIAA notes that Copyright Owners'rgument that ringtones are analogous to sampling is
equally misplaced. It states that ringtones are excerpts that are taken 6om musical works and
distributed as such; samples, however, are short excerpts that are blended into what are clearly
new creative works. RIAA asserts that the fact that the latter are licensed apart &om Section 115
does not imply that the former should be."

A~nat sis. The Section 1 1 5 license is not limited to the reproduction and distribution of
phonorecords of the entire musical work, and an excerpt may qualify for the statutory license if all
other requirements are met. We believe that the Copyright Act's language and purpose are broad
and that "portions ofworks" should be treated the same as any other type ofwork under Section
115. This provision of the Act does not expressly exclude "portions ofworks" from its scope and
we cannot assume that such treatment was intended in the absence ofclear statutory language to
that effect." Contrary to Copyright Owners'ssertion, we cannot Qnd support for such a limited
and narrow reading of the Act in the legislative history they cite.

Moreover, we believe that Copyright Owners'itations to Sections 108 and 110 are inapt
as these provisions were not enacted contemporaneously with Section 115 and cannot be read to
provide any guidance as to Congressional intent or the purpose of the statutory license. We note,
in particular, that their interpretation of Section 110(2) defies legislative intent as well as common

2005).

55 Id. at 8, citing 2A Sutherland, Statutes and Statutory Construction, $ 47:25 (Norman Singer ed., 6~ ed.

56

" Id.at7,9.

" Id. atn.8.

~ We agree with RIAA that Section 115 makes no distinction between downloads of song excerpts and
full songs delivered by online music services such as Apple's iTunes Music Store and Verizon Wireless' Cast
Music Store. See RIAA Initial Brief at 1.

See n. 51, supra.
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sense." Under Copyright Owners'nterpretation, educators using the distance education
exemption could transmit limited portions ofworks other than nondramatic literary or musical
works, but if they transmit a performance of a nondramatic literary or musical work, they would
have to transmit the entire work as a transmission of a portion of the work would not be permitted.
Congress certainly did not intend this result.

We also find that Copyright Owners'eading of the Copyright Act, ifadopted, would
render certain provisions of the statute superfluous. Por example, well-settled interpretation of
and practice under Section 118 of the Act would be undermined ifCopyrightOwners'nterpretationwere correct. Under this provision, licensing agreements and related fees negotiated
between noncommercial broadcasting entities and copyright owners ofpublished nondramatic
musical works are subject to ratesetting by the Copyright Royalty Board. While Section 118
expressly refers to "works," it has been understood to include portions ofworks as well. Por
example, under 37 C.F.R. g 253.7(b)(3), which implements the rates set for the Section 118
statutory license, "a "Concert Feature'hall be deemed to be the nondramatic presentation in a
program of all orpart ofa symphony, concerto, or other serious work originally written for
concert performance or the nondramatic presentation in a program ofportions of a serious work
written for opera performances."'emphasis added). Ifwe were to accept CopyrightOwners'rgumentthat the Act covers only full musical works, and not portions ofmusical works, then the
Board could never set such rates pursuant to Section 253.7. This result, we believe, was not
intended by Congress.

We also believe that Copyright Owners analogy to sampling is inapt. Sampling generally
refers to the appropriation of sounds &om an existing sound recording for transformative use
along with other sounds in a new work. A mastertone, in contrast, is taken &om a single work, in
the form ofan excerpt.

Marketplace Developments. According to Copyright Owners, the statutory license was
instituted to ensure a market where none existed, but there is an active market for &eely
negotiated licenses already in place. They assert that the Register ofCopyrights has stated that
ringtones are a subject more appropriately left to market forces than government regulation and

See 17 U.S.C. I't 110(2) (discussing works "produced or marketed primarily for performance or display
as part ofmediated instructional activities transmitted via digital networks...").

" See 17 U,S.C. $ 118. Section 118{d) gives public broadcasters permission to engage in certain
"activities with respect to published nondramatic musical works and published pictorial, graphic, and sculptural
works..." Under Section 118(d)(1), one of the activities is "the performance or display ofa work." 17 U.S.C. $
118(d){1).

" See 37 C.F.R. $ 253.7(b)(3).
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that "there is no need for Government to legislate what the parties can negotiate themselves."
They state that Copyright Owners and record labels, recognizing that ringtones are not DPDs
subject to the statutory license, have entered into voluntary license agreements granting the labels
the right to create ringtones at specified mutually-negotiated royalty rates.ss Copyright Owners
assert that these voluntary licenses provide fiuther support that ringtones are outside the narrow
scope of Section 115. They conclude that there exists a vibrant and growing market for ringtones,
which makes it unnecessary and inappropriate to include ringtones within Section115.'ccording

to RIAA, Copyright Owners mischaracterize current marketplace conditions
and the Register's prior testimony, which, in any instance, are both irrelevant. RIAA asserts that
the Register's testimony was in the context of an express legislative invitation to explore revision
of the statute. The reform proposal presented by the Register, ifadopted by Congress, would have
repealed the statutory license and omitted &om a successor licensing system the statutory
treatment of "ringtunes'" and certain other types ofworks. RIAA notes that the Register's reform
proposal is not.law, but Section 115 is.s7~ disputes Copyright Owners'laims that the purpose of the statutory hcense was to
ensure a market where none existed and that the ringtone market is thriving. As to the former
point, RIAA asserts that Section 115 was enacted to protect the market irom a great music
monopoly," not to create a market." With regard to the latter point, RIAA asserts that although
the U.S. has the world's largest music market, the U,S. ringtone market represents only a &action
ofworldwide sales, with the bulk of the market in Europe and Asia. Moreover, aside from the
EMI agreement cited by Copyright Owners, there are no other major ringtone licensing
agreements of importance. RIAA states that with tens of thousands ofmusic publishers, the need
to clear all these rights through negotiation is a burden on the market and it is not surprising that
the U.S. offerings lag behind other parts of the world. RIAA concludes that some mastertone
agreements are no substitute for the Section 115 license.'s

Copyright Owners Initial Briefat 8, citing Copyright Once Views on Musie Licensing Reform. Hearings
Before the Subcomm. on Courts, the Internet, and Intellectual Property. House Comm on the Judiciary, 109'" Cong.,
at 20 (2005) (Statement ofMarybeth Peters, Register ofCopyrights).

" For example, Copyright Owners cite the November 1, 2004 Sony BMG/EMI Music Pubhshing
Agreement that granted the former the right to create ringtones embodying EMI compositions.

Copyright Owners Initial Brief at 4.

RIAA Reply Brief at 4, citing Music Licensing Reform, Subcomm. on Intellectual Property, Senate
Comm. on the Judiciary, 109 Cong. (July 12, 2005) (Statement ofMarybeth Peters, Register of Copyrights).

(2004).

" RIAA Reply Brief at 5, citing Melville B. Nimmer & David Nimmer, Nimmer on Copyright S 8.04[A]
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In Reply, Copyright Owners reiterate that the market for ringtones is thriving and no
compulsory license is needed to ensure its continued growth. The suggestion by RIAA that,
absent compulsory licensing, music publishers will "prevent the commercialization" of ringtones
is belied by the years ofvoluntary licensing ofcompositions by music publishers for such uses."

A~nal sis. The general success, or lack thereof, of the marketplace for ringtones is not
dispositive, or even necessarily relevant, in this analysis. Commercial negotiations involving the
use of copyrighted works cannot annul the force and effect ofexisting law, unless Congress
explicitly so states. We in fact note that, despite the existence of the Section 115 license, the vast
majority ofsound recordings are made pursuant to direct licenses from music publishers or the
Harry Fox Agency rather than under the provisions of the statute. These commercial agreements,
however, do not negate the existence of the statutory license. Moreover, reliance on the
statements made by the Register ofCopyrights is both inappropriate and inapt. These statements
were proposals for revising the law, not interpretations of the existing regulatory regime.

V. Derivative Works

Section 115 and Derivative 8'orks. Section 101 of the Copyright Act defmes a derivative
work as a "work based upon one or more preexisting works, such as a translation, musical
arrangement, dramatization, fictionalization, motion picture version, sound recording, art
reproduction, abridgement, condensation, or any other form in which a work may be recast,
transformed, or adapted. A work consisting ofeditorial revisions, annotations, elaborations, or
other modifications, which as a whole, represent an original work ofauthorship, is a derivative
work." 'ongress used one defined term, "derivative work," to specify both that derivative
works are protectable under Section 103 of the Copyright Act and that the copyright owner has the
exclusive right to prepare derivative works under Section 106(2) of the Copyright Act."
According to the Act's legislative history, Section 115 exists to permit artists and record
companies to create sound recordings, which are a type ofderivative work.

'opyright

Owners Reply Brief at 15-16, citing Rudell and Rosini, (noting that U.S. ringtone sales in
2005 was approximately $500 million).

17 U.S.C. g 101.

" Section 103 states that "the copyright in a compilation or derivative work extends only to the material
contributed by the author of such work, as distinguished from the preexisting material employed in the work, and
does not imply any exclusive right in the preexisting material." 17 U.S.C. $ 103(b). Section 106 states that
"[s]ubject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to
authorize any of the following... (2) prepare derivative works based upon the copyrighted work .." 17 U.S.C, g
106(2).

See H. R. Rep. No. 94-1476, at 108-09 (1976) (noting that a Section 115 license permits either the
creation of a new sound recording or a duplication ofan existing one with the consent of the sound recording
copyright owner).
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Owners Reply Brief at 15-16, citing Rudell and Rosini, (noting that U.S. ringtone sales in
2005 was approximately $500 million).

17 U.S.C. g 101.

" Section 103 states that "the copyright in a compilation or derivative work extends only to the material
contributed by the author of such work, as distinguished from the preexisting material employed in the work, and
does not imply any exclusive right in the preexisting material." 17 U.S.C. $ 103(b). Section 106 states that
"[s]ubject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to
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Copyright Owners generally assert that ringtones fall outside the ambit of the statutory
license because they are derivative works. They argue that ringtones exceed the scope of the
Section 115 license by infringing the copyright owners'xclusive right to prepare derivative
works. They assert that Section 115 subjects only the rights to reproduce and distribute
phonorecords ofworks to the statutory license, leaving derivative works outside its scope.
Copyright Owners argue that ringtones fit squarely within the derivative work definition because
they are based on pre-existing works, and typically reduce a three-to-five minute work to an
abridged ten-to-thirty second work.'"

RIAL asserts that the legal tests for protection ofderivative works and infiingement ofthe
derivative work right are identical and, in any event, require originality." It states that "P']or the
derivative work right to be infringed, the defendant must have created a derivative work, and for
the derivative work to have been created, the Act requires the contribution of expressive content
capable of standing on its own as a copyrightable work."'IAA cites a string ofprecedent to
support its position that derivative works must be original to be afforded copyright protection.~
RIAA states that for mastertones, the trivial action ofcopying a clip Rom an existing sound
recording does not stand on its own as meriting copyright protection. 'IAA also asserts that
there is no precedent in copyright law for the proposition that every partial reproduction ofa work

Copyright Owners Initial Briefat 12-13. Copyright Owners note that the Copyright Board ofCanada
recently observed in a proceeding to set the rates for ringtones that "mastertones are created by taking an actual
segment ofa sound recording after determining which number of seconds out ofa work will be most appropriate for
the market." Id., citing Copyright Board ofCanada, Collective Administration ofPerforming Rights and of
Communications Rights, Statement ofRoyalties to be Collected by SOCA1V'or the Communication to the Public by
Telecommunication, In Canada, ofMusical or Dramatico-Musical Works, TariffNo. 24-Ringtones (2003-2005)
(Aug. 18, 2006) at 13. In response, RIAA notes that this statement by the Copyright Board confirms its supposition
that the selection ofa mastertone from the underlying musical work is a "trivial omission." RIAA Reply Briefat n.
10.

RIAA Initial Briefat 11, citing Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 346 (1991)("Originality is a constitutional requirement.").

Id. at 11-12, citing 2 Paul Goldstein, Copyright g 7.3 (3d ed. 2005).

" See id. at 12-14, 20, citing Woods v. Bourne Co., 60 F.3d 978, 989 (2d Cir. 1995)(holding that a musical
work must have "substance added making the piece to some extent a new work" and that only the "addition ofsuch
new material would entitle the creator to a copyright on the new material."); Lee v. Deck the Walls, Inc., 925 F.
Supp. 576 (N.D. Ill 1996), aff'd on other grounds sub nom., Lee v. A.R.T. Co, 125 F.3d 580 (7'" Cir. 1997)(holding
that notecard art image deposited on tile and covered with epoxy is not copyrightable because the work does not
contain any original artistic expression); Peker v. Masters Collection, 96 F. Supp. 2d 216 (E.D.N.Y. 2000) (holding
that an oil painting reproduction, made by transfer of a copy ofa copyrighted painting from a poster to a canvas with
the addition of resh to create a brushed-on look of'the original was not a derivative work because there was no
originality that would be considered copyrightable); Precious Moments, Inc. v. La Infantil, Inc., 971 F. Supp. 66, 67
(D. Puerto Rico, 1997) (stating that originality is required for a derivative work to be copyrightable).

Id. at 2.
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constitutes a separate derivative work." RIAA concludes that ringtones are nothing more than
partial copies that lack sufficient originality to be protected as derivative works or to in&inge the
derivative works right. RIAA concludes that because ringtones do not fit under the definition of
derivative works in Section 101 of the Act, the making of a ringtone cannot be excluded under
Section 115 on this basis.

A~nal sis. As an initial matter, we agree with Copyright Owners'ssertion that section
115, by its terms, concerns only the rights to reproduce and distribute phonorecords ofworks,
leaving derivative works outside its confines. Thus, consideration of the derivative work right is
important only to the extent that a ringtone which is adjudged to be a derivative work cannot be
licensed under Section 115. To be considered a derivative work, a ringtone must exhibit a degree
oforiginality sufficient enough to be copyrightable." With regard to the appropriate legal test
regarding copyrightability, we believe that Feist is controlling precedent here. 'n Feist, the
Supreme Court observed that "as a constitutional matter, copyright protects only those constituent
elements ofa work that possess more than a de minimis quantum ofcreativity," and that there can
be no copyright in work in which "the creative spark is utterly lacking or so trivial as to be
virtually nonexistent." As illustrated below, there are ringtones that may be considered
derivative works because they exhibit a degree oforiginality and creativity. However, there are
many other ringtones that would not be considered derivative works because they exhibit only
trivial changes &om the underlying work. Those ringtones would not be considered derivative
works and would be within the scope of the statutory license.

Court Precedent. Copyright Owners argue that caselaw compels a conclusion that
ringtones are derivative works. They argue that ringtones satisfy any creativity requirement for

'p Id. at 10, citing Nimmer on Copyright $ 8.09[A] (noting that no reported case finds the holder ofa
reproduction license barred from making trivial changes to a work even without a separate license to make derivative
works).

" We recognize that in one sense, every ringtone will be a derivative work, in that every sound recording
ofmusic is a derivative work; the underlying work is the musical composition itself. See H.R. Rep, No. 94-1476, at
108-109 (1976) The issue before us is not whether a ringtone is a derivative work; by definition it is. Rather, the
question is whether a musical composition as recorded in a ringtone infringes the derivative work right in the original
musical composition. When we refer to ringtones as "derivative works" in this Memorandum Opimon,'e are
referring not to the sound recording, but to the musical composition recorded in the ringtone. See also, n. 8, supra.

Feist PubI'ns, Inc. v. RuraI Tel. SerM Co., 499 U.S. 340 (1991). Original, as the term is used in
copyright, means that: (1) the work was independently created by the author (as opposed to copied from other
works); and (2) it possesses at least some minimal degree ofcreativity. Id. at 345. When we refer to "originality" in
this Memorandum Opinion, we are referring not to independent creation, but to creativity.

~ Id. at 359, 363; see also Woods v. Bourne Co., 841 F. Supp. 118, 122 (S.D.N.Y. 1994) (quoting Fred
Fisher, Inc. v. Dillingham, 298 F. 145, 148 (S,D.N.Y. 1924) (holding that a derivative work must be "substantially a
new and original work, not a copy of a piece already produced, with additions and variations, which a writer of
music with experience and skill might readily make").
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the copyrightabi1ity of a derivative work." They additionally argue that the selection process
involved in the creation of ringtones meets the creativity standard for copyrightahility under
settled law. Copyright Owners also assert that the courts have routinely held that shortened
versions of a variety ofdifferent copyrighted works constitute derivative works under the
Copyright Act. They note, for example, that courts have found that clips &om full-length
copyrighted works, such as movie trailers, constitute derivative works."

RIAA cites cases contrary to Copyright Owners'osition. For example, it cites precedent
holding that the use of copyrighted music excerpts in the background ofa television show did not
infringe the derivative work right because the inclusion of the music did not create a new
derivative work that warrants copyright protection." It also refers to another case where the
district court denied a claim that adding local commercials to rental videos was an iu&ingement of
the derivative work right because there was no evidence that "the meie addition of a commercial
to the &ont ofa videocassette recasts, transforms, or adapts the motion picture in what could
represent an original work ofauthorship." Relying on the district court's determination in Agee
that copying an excerpt of a musical work does not infringe the derivative work right, RIAA

Copyright Owners Reply Brief at 8, citing Video Pipeline, Inc. v Buena Vista Home Entm 't, Inc. 192 F.
Supp. 2d 321 (D.N.J. 2002), aff'd on other grounds, 342 F.3d 191 (3d Cir. 2003); Furman Design, Inc. v. PAJ, Inc.,
262 F.3d 101, 109 (2d Cir. 2001) (stating that "Under the Constitution and by statute, copyright validity depends
upon originality"), citing Feist Pub!'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991).

Id., citing U.S. Payphone, Inc, v. Executives Unlimited ofDurham, Inc., 18 U.S.P.Q. 2d 2049, at *8 (4'"
Cir. 1991) (fiuding that a section of a reference guidebook was a protectable compilation because the author
collapsed voluminous tariff information into an easily usable guidebook); Caffey v. Cook, 409 F. Supp. 2d 484, 497
(S.D.N.Y. 2006) (findiug a protectable compilation in the selection and ordering, for a musical show, of thirty two
songs Irom a universe ofpossible musical compositions based on the compiler's sense ofmusicality).

Copyright Owners Initial Briefat 13, citing Video Pipeline, Inc. v. Buena Vista Home Entm 't, Inc., 192
F. Supp. 2d 321, 330 (D.N.J. 2002), aff'd on other grounds, 342 F.3d 191, 197 (3'~ Cir. 2003); John Lamb d/b/a
Alpha Production v. Michael Starks 3D TV Corp., 949 F. Supp. 753, 755-56 (N.D. Cal. 1996)(6nding that use ofa
portion ofa full length movie to create a trailer, without permission, was infringing and not fair use).

'~ See RIAA Initial Briefat 15, citing Agee v. Paramount Comme'ns, Inc, 853 F. Supp. 778 (S.D.N.Y.
1994), aff'd in part rev 'd in part on other grounds, 59 F 3d 317 (2d Cir. 1995) (holding that "copying a sound
recording for use in a broadcast television program does not create a derivative work which warrants protection
under the Copyright Act of 1976"). The Second Circuit found it unnecessary to reach the derivative works question.
See id. at 324 (stating that "Although the interspersing a'nd abridgement ofa sound recording may not, strictly
speaking, involve sampling or amount to the traditional creation ofa derivative work, such use ofa recording
appears to fall within the language of section 114(b), perhaps constituting a rearrangement or alteration in sequence.
We need not determine the extent to which the recording was altered, however, because the finding that Paramount
created a derivative work is unnecessary to a finding of infringement in light ofParamount's reproduction ofAgee's
recording,).

" See id. at 14, citing Paramount Pictures Corp. v. Video Broad. Sys., Inc., 724 F. Supp. 808, 821 (D.
Kan. 1989).
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argues that the creation of a ringtone does not infringe the exclusive right to prepare derivative
works of the underlying musical work."

RIAA argues that the cases involving the creation ofunauthorized trailers through editing
and condensing ofmotion pictures are inapt. According to RIAA, such cases involve claims of
unauthorized reproduction, and that is a sufficient basis on which to decide them. Moreover, in
the few instances where those cases address the derivative work right, they point in conflicting
directions depending on whether or not the court follows Ninth Circuit precedent. RIAA argues
that the Register should decline to follow the Ninth Circuit's holding that the derivative work
right may be in&inged without a ending oforiginality. RIAA explains that in the Ninth Circuit,
all one must show to prove infringement of the derivative work right is substantial similarity
between the derivative work and the underlying work and that, under this reasoning, there is no
legal distinction between infringing the reproduction right and infringing the derivative work
right.'IAA submits that such an interpretation is wrong because it is contrary to the plain
language of the statute and contrary to the weight ofauthority." RIAA states that, in any event,
the trailer cases are ofmarginal relevance here because they involve a greater degree ofeditorial
judgment than copying a single clip for distribution as a mastertone or other typical commercial
ringtone.

Copyright Owners assert that to the extent there is a dispute among the circuits as to
whether creativity sufficient for copyright protection is required for a work to be a derivative work
for purposes of infringement, that dispute is not appropriate for resolution by the Register and is,

ss Idat815

Id. at 15, comparing Clean Flicks ofColo. v Soderbergh, 433 F. Supp. 2d 1236, 1242 (D. Colo. 2006)
(holding that "family &iendly" edited versions ofmovies "are not derivative works and do not violate g 106(2)")
with Video Pipeline, Inc. v Buena Vista Home Entm 't, Inc., 192 F. Supp. 2d 321, 330 (D.¹J. 2002), aff'd on orher
grounds, 342 F.3d 191 (3d Cir. 2003).

~ RIAA cites Mirage Editions, Inc. v. Albuquerque A,R.T. Co., 856 F. 2d 1341 (9'" Cir. 1988) where the
Ninth Circuit affirmed a district court finding that mounting legally purchased copies ofcopyrighted artworks on
ceramic tiles infringed the right to prepare derivative works. The court found that appellant "made another version"
of the artwork that amounted to the preparation ofa derivative work because it " recast or transformed the individual
images by incorporating them into its tile-preparing process." This decision has been followed in subsequent cases
within the Ninth Circuit. See, e.g., Micro Star v. Formgen, lnc., 154 F.3d 1107, 1112 (9'" Cir. 1998); Sobhani v.
Radical Media, Inc., 257 F. Supp. 2d 1234 (C.D. Cal. 2003). See id. at 16-17.

Id. at 16. In its Reply Brief, RIAA again argues that mastertones and other typical commercial ringtones
are not derivative works. It states that the cases cited by Copyright Owners all rely on Ninth Circuit precedent, and
given that it is the lone Federal circuit in holding that there is a more lenient test for infringement ofderivative
works, that approach should be rejected, RIAA Reply Brief at 11.
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in any event, irrelevant to the Register's analysis here since ringtones satisfy the test for creativity
in any circuit."

A~nat aia. Given the wide range of ringtonea available in the marketplace, and
understanding that a derivative work analysis is factually intensive, our task here is not to provide
a comprehensive analysis of the caselaw. However, we do need to address whether a musical
excerpt, in the form of a ringtone, is a derivative work because it is a central issue in this
proceeding. First, consideration of the derivative work right issue is important to the extent that a
ringtone which is adjudged to be a derivative work cannot be licensed under Section 115.
Second, we agree with RIAA that the Ninth Circuit's more lenient test for infringement of
derivative works, which seemingly ignores the originality requirement, appears to be in error as it
runs contrary to all other Circuit Court precedent. 'hird, we agree with RIAA that reliance on
derivative works precedent involving movie trailers, such as Video Pipeline, Inc., is inapt because
the creating and editing process involved in making those trailers required much more originality
than simply shortening an existing musical work to create a ringtone.'4 Fourth, 8'oods v. Bourne
is guiding precedent for determining the derivative work right in musical compositions." Under
8"oods, an excerpt ofa musical work made into a ringtone without original embellishments likely
would not be considered a derivative work because nothing of substance has been added and the
ringtone is merely a copy of a work (albeit a portion) already produced, without additions or
variations. Fifth, as for those mastertones that contain new words in the lyrics not found in the

~ Copyright Owners Reply Brief at n. 13.

" We note that there is widespread disapproval of the Ninth Circuit's approach to derivative works. See,
e.g., lee v. A.R T, 125 F,3d 580, 582 (7~ Cir. 1997) (noting that if the Ninth Circuit is 'Fight about what counts as a
derivative work, then the United States has established through the back door an extraordinarily broad version of the
authors'oral rights."); Precious Moments, Inc. v. la Infantil, Inc., 971 F. Supp. 66, 69 (D. Puerto Rico 1997)
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underlying musical works, we draw no conclusions based on precedent because they involve
factual issues and potentially close questions that need not be resolved here. A court ofcompetent
jurisdiction would be the appropriate forum to make the necessary determinations.

Copyright Office Precedent. The Copyright Office has made certain pronouncements as to
the registrability of derivative works in sound recordings and other works in various publications.
For example, Section 408.07 of Compendium II ofCopyright Office Practices states that "An
abridgement ofa musical work may be registrable provided that there is a substantial amount of
selectivity, for example, more than merely omitting a section from the beginning or end."
Copyright Office Circular No. 14 (2006), Copyright Registrationfor Derivative Works, states that
"When the collecting ofpreexisting material that makes up the compilation is a purely mechanical
task with no element of editorial selection or when only a few minor deletions constitute an
abridgment, copyright protection for the compilation or abridgment as a new version is not
available." Copyright Office Circular No. 56 (2006), Copyright Registrationsfor Sound
Recordings, states, in part that "[Ijfonly a few alight variations or purely mechanical changes
(such as declicking or remastering) [ofa workj have been made, registration is not possible."

RIAA argues that mastertones and other typical commercial ringtones do not stand on their
own as separately copyrightable works under the Copyright Office's interpretations. MAA cites
Section 408.07 of the Compendium H ofCopyright Office Practices as support for itsargument.'IAA

argues that a partial copy ofa commercial sound recording distributed as a mastertone or a
partial copy of a musical work distributed as a monophonic or polyphonic ringtone is not
separately protectable as a derivative work under Copyright Office standards. " To the extent that
it may be desirable to make technical adjustments to the commercial sound recording to improve
playability on phones, RIAA asserts that process is in the nature ofremastering and would not
affect the underlying musical work."

As for RIAA's reliance on Copyright Office precedent, Copyright Owners refer to
Copyright Office Circular No. 14 which states that "a few minor deletions" to a work will not
suffice for a work to be protectable as a derivative work. Copyright Owners respond that
ringtones do not involve the mere omission ofportions ofa work, but involve the creative
selection ofportions ofa work and often more. They assert that the process used to construct a
thirty second ringtone 6 am a three-to-five minute work involves the "substantial amount of
selectivity" acknowledged by the Copyright Office to suffice for the creation ofa protectable
work.

" Compendium II ofCopyright Office Practices, f 408.07 (1984).

" RIAA Reply Briefat 13.

RIAA Initial Brief at 21.
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A~nal sis. The Copyright Office documents, noted above, are instructive. We note that the
Circulars are designed to inform members of the public about how to register works with the
Copyright Office offering guidelines for instructional purposes. The Compendium, generally used
by the Copyright Office staff, serves as an internal manual detailing what works are copyrightable,
and therefore registrable. Here, the cited materials are based on, aud to a large extent, mirror
judicial precedent on the subject ofderivative works. Essentially, making "minor deletionsaa or
"slight variations" to an original work will not result in the creation of a derivative work because
there is no originality involved in the new work. Using the cited materials as references, then, the
Copyright Office would refuse registration of a mastertone that is merely an excerpt of a full
musical work because the new woxk lacks the requisite originality.

Examp1es in the Record. Copyright Owners state that creating ringtones involves making
alterations to the underlying work that require skill, judgment, aud creativity. According to
Copyright Ownexs, all ringtones require the exercise ofcreative judgment in.determining the
points in the composition where the ringtone should begin and end so as to maximize appeal to
consumers. They state that the decision as to what portion of a work to use in the ringtone is not
trivial; shoxter ringtones are sometimes designed to "loop" to achieve the appropriate length to
function as a ringer, with the result that a musical phrase is repeated in a sequence unintended by
the author of the work. They add that other mastertones iilvolve the addition ofnew lyrics,
spoken-word interludes, and other material designed to enhance sales. Copyright Owners
conclude that, for a derivative work to be copyxightable under the copyright laws, the "requisite
level ofcreativity is extremely low" and the alterations ofringtones in the manner described meet
this test.9~

RIAA disagrees and asserts that ringtones are nothing more than partial copies that lack
sufficient originality to be protected as derivative works or to in6inge the derivative works right.
It states that copying a clip to distribute as a ringtone does not involve the addition of any new
material. ~ argues that because the definition of the term "derivative work" applies to both
protection and inNngement, and because the definition requires originality in both contexts,
copying a single short clip from a sound recording and/or musical work to distribute as a
mastertone or other ringtone does not meet the requirements for copyright protection as a
derivative work or in&ingement as a derivative work.'~ RIAA has submitted, into the record, a
CD with relevant examples ofmastertones, that are simply partial copies of the underlying
musical work.

In their Reply Brief, Copyright Owners reiterate that the creation of ringtones involves
substantial creativity and that ringtones do not only feature the hook ofa particular musical work.
Moreover, they assert, there is no such thing as a "typical commercial ringtone," as RIAA seems

Copyright Owners Initial Briefat 14-15, citing Yurman Design, 1nc. v. PAJ, fnc., 262 F.3d 101, 109 (21
Cir. 2001) (quoting Feist, 499 U.S. at 345).

RIAA Initial Brief at 19-20.
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to suggest. Rather, they vary in kind and length. They note the following examples: (1) the
ringtone for Leonard Cohen's "Everybody Knows" recording comprises nine seconds of the
approximately five and a halfminute full length work and the ringtone commences seven seconds
into the song; (2) Britney Spears "... Baby One More Time" ringtone consists of a fifteen-second
snippet of the recording that begins two and half minutes into the three and a halfminute song;
and (3) the mastertone for Jay Z's "Change Clothes," consists of excerpts of two separate hooks
repeated twice (even though these hooks are separated in the full-length song by other musical
content), and then these two snippets are further repeated if the caller fails to answer the phone.
Copyright Owners also note that some songs result in multiple ringtones, each focusing on
different elements of the same underlying composition. They state, for example, that the Bubba
Sparxx/Ying Yang Twins hit, "Ms. New Booty," has spawned two ringtones-one featuring the
lyric "I found you"and the other emphasizing the lyric "get it right."'hey

also assert that other ringtones include new content not present in the underlying
work. Copyright Owners note, for example, that the Pussycat Dolls'astertone derived from the
best-selling song "Don't Cha" features the lyrics, "Don't cha wish your girlfriend was hot like me.
Don't cha wish your gir16iend was a Beak like me„" which are part of„but not all of the lyrics of
the song. This ringtone, which is eleven seconds, as compared to the four and a halfminute full
length work, also includes new material different Rom those of the underlying work"."Come on
boy, don't cha wanna pick up t We"re ready for ya." These additional words are spoken„not
sung, and are not accompanied by music. Likewise, Copyright Owners note that in Beyonce's
mastertone 'Let Me Cater 2 You,"'he ringtone contains a portion of the song, with an extra line
added at the end: '%%at's up, this is Beyonce kom Destiny's Child and this call is for you."
Again, the additional words are spoken„unaccompanied by music. Copyright Owners have
submitted a CD, included in the record, that contains many more examples ofringtones that they
assert support their case.

~Anal sis. Ttte rintttone samples provided byttte parties are instrnctive The r.ecord
evidence demonstrates that not all ringtones are the same. %1&ile we need not decide whether all
of the ringtones presented to us are within the scope ofSection 115, we observe that some
undoubtedly are not. For example, the 16 second mastertone, Grind Pith Me, by performing
artist, Pretty Rickey, was created solely for ringtone use and the lyrics used therein are not found
in the 4:02 minute full length version of the work. This ringtone is likely copyrightable as a
derivative work because it is original aud demonstrates a "creative spark." In any event, there are
likely to be many ringtones, such as the mastertone that uses a portion ofOtis Redding's classic
"Sittin 'n the Dock ofthe Bay," that simply copy a portion of the underlying musical work and
cannot be considered derivative works because such excerpts do not contain any originality and
are created with rote editing. There are also ringtones that contain a portion of the full length
musical work and additional spoken material such as the Pussycat Dolls example, above. The
determination ofwhether such a ringtone, or one that includes the addition ofsome new lyrics,

Copyright Owners Reply Brief at 5-6.
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results in a copyrightable derivative work is a mixed question of fact and law that is beyond the
scope of this proceeding.

In sum, there is a broad spectrum of ringtones, and whether one would be considered a
derivative work depends upon the nature of the ringtone. At one end of the spectrum are those
ringtones that are simple excerpts of larger musical works. This type of ringtone is not a
derivative work. At the other end of the spectrum are ringtones that contain additional original
authorship. These would be considered derivative works if there was a sufficient amount of
creative authorship in the new material. In between are ringtones that may include some new
material (spoken words or music) in addition to the excerpt. Those ringtones cannot be properly
analyzed in a factual vacuum and their status as derivative works need not be determined in this
proceeding, but are more appropriately determined on a case-by-case basis by the courts.

VI. The "Arrangement Privilege"

Section 115(a)(2) of the Copyright Act states that the "compulsory license includes the
privilege ofmaking a musical arrangement of the work to the extent necessary to conform it to the
style or manner of interpretation of the performance involved, but the arrangement shall not
change the basic melody orfundamental character ofthe work, and shall not be subject to
protection as a derivative work under this title, except with express consent of the copyright
owner."'o'Emphasis added) According to the Act's legislative history, the purpose of the
limitations in Section 115(a)(2) was to prevent the musical composition irom being "perverted,
distorted, or travestied."'"

Avrangements. RIAA argues that ringtones are authorized by the arrangement privilege set
forth in Section 115. RIAA argues that even if the Register were to determine that the creation of
mastertones or other ringtones necessarily involves preparation ofa derivative work, Congress
speci6cally authorized the creation ofcertain derivative works under the express terms of the
Copyright Act. RIAA asserts that creating arrangements by changing the length ofmusical works
has been an accepted part of industry practice since before creation of the mechanical license. It

17 U.S.C. $ 115(a)(2).

H. R. Rep. 94-1476 at 62 (1976) ("The second clause of subsection (a) is intended to recognize the
practical need for a limited privilege to make arrangements ofmusic being used under a compulsory license, but
without allowing the music to be perverted, distorted, or travestied. Clause (2) permits arrangements ofa work "to
fhe extent necessary to conform it to the style or manner of interpretation of the performance involved„" so long as it
does not "change the basic melody or fundamental character of the work." The provision also prohibits the
compulsory licensee from claiming an independent copyright in his arrangement as a "derivative work" without the
express consent of the copyright owner."); see also, Nimmer on Copyright $ 8.04[F] (noting in reference to Section
115(a)(2) that "Such respect for the integrity of a musical composition evinces Congressional regard for the moral
rights of composers [.]").
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states that shortening a musical work is necessary to conform the song to the style or manner of
the performance involved because ringtones necessitate brevity.'"

Copyright Owners take issue with RIAA's stance. They state that RIAA's argument rests
on a false premise—that changing the length of a musical work necessarily results in an
arrangement. They assert that arrangements are adaptations ofwhole works and involve changes
to the style and interpretation of the underlying work. They conclude that a portion ofa musical .

work for inclusion in a ringtone is not an arrangement of the underlyingwork.'opyright

Owners strongly assert that a ringtone is not a musical arrangement as that term
is understood in the music business. They state that it is well settled in the music industry that
arrangements, intended to permit alterations solely in interpretation and style, are adaptions of
entire works.'" They note that an arrangement, as de6ued by the American Federation of
Musicians, is "the art ofpreparing and adapting an already written composition for presentation in
other than its original form. An arrangement may include reharmonization, paraphrasing, and/or
development of a composition„so that it fully represents the melodic, harmonic, and rhythmic
structure."" They assert that, by definition, there cannot be a ten-second arrangement ofa three
minute composition and a ringtone is no more of an arrangement ofa song than the selection of
four notes out of all the others is an arrangement ofa song.'"

RIM asserts that the defmitions of '"arrangement" that Copyright Owners provide are
unconvincing. It states that the only de6nition that even remotely suggests that an arrangement
must always embody the full work and never a partial copy of that work is the de6nition from
answers.corn, but even that definition is not particularly instructive."s RIAA also argues that
there is nothing in the Copyright Act, its legislative history, or the common usage of these terms
to suggest that, by employing the phrase "musical arrangements" in either Section 101 or Section
115(a)(2), Congress was distinguishing between "musical arrangements" as a class and musical

'0'IAA Initial Brief at 23-25.

'os Copyright Owners Reply Briefat 12.

'~ /d. at3.

107 Copyright Owners Initial Brief at 16, citing h:/!www.answers.com/to ic/arran ement. They also cite
the Oxford English Dictionary (an arrangement is "[t]he adaptation of a composition for voices or instrument for
which it was not originally written.") and the Cambridge Advanced Learner's Dictionary (an arrangement is "[a]
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arrangements that happen to shorten versions of the underlying work. RIAA asserts that there are
innumerable arrangements of a particular work and a shorter version of such a work is still
referred to as an arrangement."

Analysis, For ptuposes ofour discussion here, "arrangement" pertains to the musical
aspect of the work, and not to changes in lyrics. Even so, defining the parameters of Section
115(a)(2) is difficult because there is no precedent and there is no common ground among the
parties regarding the appropriate definition of "arrangement"for Section 115 purposes. Here, the
parties have used various dictionaries and web sites to support their definitional argument, but
there is no consensus on what sources are valid and reliable. While Copyright Owners'efinition
is appropriate to use in this context, we believe that the definition found in the New Encyclopedia
ofMusic andMusicians ("NEMM") is as reliable, ifnot more comprehensive."'EMM defines
an arrangement as "The process or result ofreadjusting a work for performance by different
artistic means &om that originally intended. Also, a relatively close or literal rendering of the
substance and form of a work with only those modifications demanded by the limitations or
peculiarities of the medium in view."'" We can make three general observations based on the
definitions and the law. First, the user's right to make a melodic arrangement should be limited so
that the basic character of the musical work is preserved."s Second, a mastertone that merely
shortens the full length work to conform it to the physical limitations of the cellphone does not
affect the musical work's arrangement. Finally, a ringtone that makes minor changes to lyrics of
the underlying musical work generally does not affect its arrangement."4 There may be other
ringtones that are substantially different from the underlying musical work, but whether such
changes impinge upon the arrangement of the work is a factual question, which goes beyond the
scope of this proceeding.

"0 Id. at 16.

We note that when examining musical works for the purpose ofcopyright registration, the Performing
Arts Section of the Copyright Office defines "arrangement".as "harmony added to an existing melody, or a
transcription, such as a band arrangement ofa piano piece." Copyright Office exammers also rely on the definition
of "arrangement" in Section 408.01 ofCompendium II ofCopyright Office Practices which states that: "A musical
arrangement is a work that results from the addition ofnew harmony to a preexisting work. The standard of
originality for arrangements takes into consideration the fact that a melody cames with it a certain amount of implied
harmony." Compendium II ofCopyright Ofnce Practices, g 408.07 (1984).

"2 See Waldo Selden Pratt, The New Encyclopedia ofMusic and Musicians, Macmillan (1929).

'" See Preliminary Draft for Revised U.S. Copyright Law and Discussion and Comments on the Draft.
House Comm. on the Judiciary, 88'" Cong., Copyright Revision Part 3, at 444 (1964).

'" See Shapiro, Bernstein & Co., Inc. v. Jerry Vogel Music Co., Inc. (S,D.N.Y. 1947) (holding that a new
version ofcopyrighted song "Melancholy" under the title "My Melancholy Baby" with an additional chorus in march
time, but using identical lyrics except for a slight variation in the base of the accompaniment, did not constitute a
copyrightable new work).
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Copyright Owners assert that ringtones are actually abridgements, not arrangements, of a
musical work, and therefore they fall outside the Section 115 license.'" While Copyright Owners
do not fully state what constitutes an abridgement for the purposes of Section 115(a)(2), RIAA
takes issue with this conclusion and cites a litany ofdefinitions, references, and examples to
support its case"s. In this context, and without adequate explanation from the Copyright Owners,
we surmise that the gist of their argument is that a ringtone abridges a full length musical work,
and as such, should be considered a derivative work. If that is the case, we need not re-examine
the matter as it is analyzed and discussed in detail in the derivative work section above. Our
conclusion here is bolstered by the fact that the term abridgement does not appear in Section
115(a)(2), but it does appear in the definition ofderivative works in Section 101 of the Copyright
Act.

Fundamental Character ofthe 8"os. Copyright Owners state that even assuming, for
argument's sake, that ringtones qualify as musical arrangements, Section 115 is inapplicable
because the basic melody and fundamental character of the underlying work has been changed.
They assert that ringtones delete large portions of the underlying works including much of the
melody, verses, bridges, codas, and instrumental interludes. They conclude that the reduction ofa
work to a short refrain excludes all of the other elements that make up the overall character of the
work.'"

Copyright Owners assert that ringtones change the character of the underlying work in
other ways as well. They assert that ringtones transform artistic works into utilitarian substitutes
for the ring of the telephone; the character ofa musical work fundamentally changes when the
"original artistic vision expressed by the work in the form ofa full-length song is superseded by a
new purpose of serving as a thirty second mobile phone ringer." Copyright Owners argue that the
use ofa musical work as a ringtone departs from the integrity of the original composition, "a
result that Congress properly avoided*'y excluding such uses from the Section 115 scheme.'"

RIAA asserts that typical commercial ringtones do not change the basic melody of a
musical work; to the contrary, ringtones by their very nature seek to accurately reproduce the basic
melody with little or no alteration. RIAA asserts that the limitations in Section 115(a)(2) to
prevent changes to the "basic melody and fundamental character of the work" were added
specifically to address the objections of the copyright owners that the arrangement privilege would

Copyright Owners Initial Briefat n. 6.

RIAA Reply Briefat 15. For example, referring to Cambridge Advanced Learner's Dictionary, RIAA
states that an abridgment is "to make a book, play or piece ofwriting shorter by removing details and unimportant
information."

"" Copyright Owners Initial Briefat 16-1 7.
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otherwise allow "radical alterations" to the "material detriment of the work."' RIAA states that
in the case ofmastertones, the melody is exactly the same as in the commercial sound recording
release and distributing a clip does not radically alter, pervert, distort, or travesty the musical work
in contravention of Congressional intent. RIAA asserts that since Copyright Owners &equently
license large parts of their catalogs for use as ringtones, that use cannot be said to be to the
material detriment of the work." RIAA concludes that creating a partial copy of the work does
not constitute a radical alteration, and if it did, mastertones would not be commercially successM.

~Antd sis. Before discussing the "fundamental character" issue, we must note that the
arrangement privilege does not represent the outer limit ofwhat other kinds ofchanges (apart
f'rom what is conventionally understood as an arrangement) may be made to a musical work
within the scope of the Section 115 statutory license. In this sense, an analysis of the arrangement
privilege as it applies to mastertones is irrelevant except to the extent that some of these types of
ringtones may actually tinker with the style and interpretation of the underlying work.
Mastertones are taken &om commercially released sound recordings which may involve
arrangements, but for purposes of this proceeding, we assume that the commercially released
sound recording was licensed (either by means ofa voluntary license or the statutory license), and
that the arrangement in the sound recording was within the scope of the license. In such cases,
which we will assume to be the norm, the use of the same arrangement in the mastertone would
not be in contravention of the limitations ofSection 115(a)(2). Given this conclusion, we need
not specifically address whether mastertones change the fundamental character of the work, but a
statutory analysis is still necessary to determine the legal status ofmonophonic and polyphonic
ringtones under Section 115.

As stated above, Section 115(a)(2) of the Copyright Act permits statutory licensees to
make a musical arrangement of the work "to the extent necessary to conform it to the style or
manner of interpretation of the performance involved," but the arrangement shall not "change the
basic melody or fundamental character of the work.""'he Act's legislative history states that
the provision was enacted to prevent the music from being "perverted, distorted, ortravestied."'IAA

Reply Briefat 14, citing Goldstein, $ 7.4.2, n. 7.

'" RIAA Initial Brief at 26.

17 U.S.C. $ 115(a)(2).

'-"'ee H. R. Rep. No. 94-1476, at 109 (1976). Congress did not define the terms "perverted," "distorted,"
or "travestied." However, the America Heritage Dictionary defines "perverted" as "Deviating from what is
considered right and correct." It defines "distorted" as "to give a false or misleading account of." And, it de6nes
"travestied" as "An exaggerated or grotesque imitation, such as a parody ofa literary work." See
http://dictionary.reference.corn for these definitions.
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The language of the statute was meant to avoid the desecration of the underlying musical work.'"
Under the statute, it is reasonable to conclude that a portion ofa pre-existing musical work
truncated to ringtone length does not change the basic melody and fundamental character of the
work. Certainly, this conclusion applies to mastertones, and it would ahnost always apply to
monophonic or polyphonic ringtones that preserve the basic melody of the underlying musical
work. As such, we cannot conclude that the musical work customized for ringtone purposes has
been perverted, distorted, or travestied, as those terms are commonly defined, as no changes have
been made to the melody of the original work." In sum, we do not believe, as Copyright Owners
argue, that the reduction of a work to a short excerpt fundamentally changes the overall character
of the work or impugns the integrity of the work.

In the absence ofa case directly addressing the scope ofSection 115(a)(2), it is useful to
examine precedent involving the derivative work rights in a musical composition. For example,
in 8'oods v. Bourne, the Second Circuit discussed the factors upon which a derivative musical
work may be considered an original work for copyrightability purposes:

"something ofsubstance added making the piece to some extent a new work with
the old song embedded in it but 6om which the new has developed. It is not
merely a stylized version of the original song where the major artist may take
liberties with the lyrics or the tempo, the listener hearing basically the original
tune. It is, in short, the addition ofsuch new material as would entitle the creator
to a copyright on the new material."'

'" See Preliminary Draft for Revised U.S. Copyright Law and Discussion and Comments on the Draft.
House Comm. on the Judiciary, 88'" Cong., Copyright Law Revision Part 3, at 444 (1964) (noting the concern of
composers: "We have had numerous instances where a record manufacturer has taken a sacred or serious
composition and without authority changed it into a Rock and Roll or jazz arrangement in such a manner as to
constitute a desecration. We have also had instances ofunauthorized adaptations which are beyond the limits of
reason and good taste; the writing and recording of lyrics to instrumental compositions; the making and recording of
burlesque versions and the recording ofsalacious versions.").

The legislative history notes that the statutory licensee should have some latitude, but not complete
freedom, to alter the character of the work. See Further Discussions and Comments on the Preliminary Draft for
Revised US. Copyright Law. House Comm. on the Judiciary, 88~ Cong., Copyright Law Revision Part 4, at 430
{ComnL Print 1964).

II'oods, 60 F.3d at 991 (quoting 8'oods v. Bourne Co., 841 F. Supp. 118, 121 {S.D.N.Y. 1994)). In
II"oods, the District Court decided the novel issue ofwhether any musical additions or variations to the preexisting
melody and lyrics ofa song resulted in a derivative work that was entitled to copyright protection. In order to
qualify as a derivative musical work, the court found that "there must be present more than mere cocktail pianist
variations of the piece that are standard fare in the music trade by any competent musician.... [There must be]
something of substance added making the piece to some extent a new work with the old song embedded in it but
from which the new has developed.... It is, in short, the addition of such new materials as would entitle the creator
to a copyright in the new material." See Agee v, Paramount Comme'ns, Inc, 853 F. Supp. 778, 788 (S.D.N.Y.
1994), a+d in part, rev 'din part on other grounds, 59 F.3d 17 (2d Cir. 1995); see aIso, Shapiro, Bernstein & Co, v.

(continued...)
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Under Woods, a typical monophonic or a polyphonic ringtone would be considered a mere
"stylized version" of the original musical work with no changes to the melody, but perhaps some
changes to the tempo. In such cases, an electronic synthesizer may generate a monophonic or
polyphonic adaptation of the underlying musical work for play on a cellphone, and the ringtone
may have been conformed to fit within the parameters of its intended use. However, where the
ringtone has added non-trivial "new material," such that it would be considered a derivative work,
the Section 115 license may not be available because the ringtone was not changed simply to
conform it for use in a cellphone.'"

VII, Private Use

Section 115 states that "a person may obtain a compulsory license only ifhis or her
primary purpose in making phonorecords is to distribute them to the public for private use
including by means ofa digital phonorecord delivery."" According to the Act's legislative
history, the "private use" limitation was added to Section 115 to clarify that manufacturers of
specialty recordings for use in jukeboxes and business music services could not rely on the
mechanical license in their use ofmusical works.'"

Copyright Owners assert that ringtones fail to satisfy Section 115's requirement that the
phonorecords be distributed for private use. They argue that the "private use"'imitation
contemplated by Congress includes only ordinary listening use for private enjoyment ofmusic.
To bolster their argument that a ringtone serves only public functions, Copyright Owners assert
that a ringtone: (1) is no substitute for enjoyment of the full length musical work; (2) provides the

'" (...continued)
Jerry Vogel Music Co., 73 P. Supp. 165, 167 (S.D.N.Y. 1947) (6ndmg changes in the rhythm and accompaniment„
without changes in the tune or lyrics, were not protectable as a derivative work).

See Gilliam v. American Broadcasting Comp., inc., 583 F. 2d 14, 20-21 (2d Cir. 1976) (holding that a
hcensee infiinges a copyright where it publishes the protected work after making extensive, unauthorized changes
which impair the integrity of the original work).

17 U.S.C. $ 115(a)(l).

See Supplementary Register's Report on the General Revision ofthe U.S. Copyright larv: 1965
Revision Bill, House Comm. on the Judiciary, 89'" Cong., Copyright Law Revision Part 6, at 55 (Comm Print 1965)
("[Tjhe provision would not apply, for example, to reproduction in a motion picture sound track or recording
primarily for use in broadcasts, wired music transmissions, or jukeboxes."). See also H. R. Rep. No. 94-1476, at 108
(1976) ("The second sentence of clause (1), which has been the subject of some debate, provides that 'a person may
obtain a compulsory license only ifhis or her primary purpose in making phonorecords is to distribute them to the
public for private use.'" This provision was criticized as being discriminatory against background music systems,
since it would prevent a background music producer from making recordings without the express consent of the
copyright owner; it was argued that this could put the producer at a great competitive disadvantage with performing
rights societies, allow discrimination, and destroy or prevent entry ofbusinesses. The committee concluded,
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intended primarily for commercial use, including not only broadcasters and jukebox operators but also background
music services.").

Under Woods, a typical monophonic or a polyphonic ringtone would be considered a mere
"stylized version" of the original musical work with no changes to the melody, but perhaps some
changes to the tempo. In such cases, an electronic synthesizer may generate a monophonic or
polyphonic adaptation of the underlying musical work for play on a cellphone, and the ringtone
may have been conformed to fit within the parameters of its intended use. However, where the
ringtone has added non-trivial "new material," such that it would be considered a derivative work,
the Section 115 license may not be available because the ringtone was not changed simply to
conform it for use in a cellphone.'"

VH, Private Use

Section 115 states that "a person may obtain a compulsory license only ifhis or her
primary purpose in making phonorecords is to distribute them to the public for private use
including by means of a digital phonorecord delivery."" According to the Act's legislative
history, the "private use" limitation was added to Section 115 to clarify that manufacturers of
specialty recordings for use in jukeboxes and business music services could not rely on the
mechanical license in their use ofmusical works.'"

Copyright Owners assert that ringtones fail to satisfy Section 115's requirement that the
phonorecords be distributed for private use. They argue that the "private use"'imitation
contemplated by Congress includes only ordinary listening use for private enjoyment ofmusic.
To bolster their argument that a ringtone serves only public functions, Copyright Owners assert
that a ringtone: (1) is no substitute for enjoyment of the full length musical work; (2) provides the

(...continued)
Jerry Vogel Music Co., 73 P. Supp. 165, 167 (S.D.N.Y. 1947) (6ndmg changes in the rhythm and accompaniment„
without changes in the tune or lyrics, wexe not pxotectable as a derivative work).

See Gilliam v. American Broadcasting Comp., inc., 583 F. 2d 14, 20-21 (2d Cir. 19/6) (holding that a
hcensee infiinges a copyright where it publishes the protected work aAer making extensive, unauthorized changes
which impair the integrity of the original work).

17 U.S.C. $ 115(a)(l).

See Supplementary Register's Report on the General Revision ofthe U.S. Copyright ltnv: 1965
Revision Bill, House Comm. on the Judiciary, 89'" Cong., Copyright Law Revision Paxt 6, at 55 (Comn. Print 1965)
("[Tjhe provision would not apply, for example, to reproduction in a motion picture sound track or recording
primarily for use in broadcasts, wired music transmissions, or jukeboxes."). See also H. R. Rep. No. 94-1476, at 108
(1976) ("The second sentence of clause (1), which has been the subject of some debate, provides that 'a person may
obtain a compulsory license only ifhis or her primary purpose in making phonoxecords is to distribute them to the
public for private use.'" This pxovision was criticized as being discriminatory against background music systems,
since it would prevent a background music producer from making recordings without the express consent of the
copyright owner; it was axgued that this could put the pxoducer at a great competitive disadvantage with performing
rights societies, allow discrimination, and destroy or prevent entry ofbusinesses. The connnittee concluded,
however, that the purpose ofthe compulsory license does not extend to manufacturers ofphonorecords that are
intended primarily for commercial use, including not only broadcasters and jukebox operators but also background
music services.").



notification functions ofa phone ring; and (3) is marketed as a lifestyle accessory. They conclude
that ringtones provide mobile phone users a means to publicly identify and express themselves to
their fiends, colleagues and the public at large.'~

RIAA asserts that ringtones are distributed to individual consumers for private use. It
states Copyright Owners'rguments ignoxe common sense, the relevant statutory language, and
the legislative history of the Copyright Act. RIAA states that although ringtones do provide users
a means to identify and express themselves, that is true for any phonorecord. RIAA asserts that
all kinds ofphonorecords distributed and sold to private customers are sometimes used in public,
yet no one argues that such uses make the Section 115 hcense mapplicable. It argues that uses of
CDs in public places, for example, do not make the Section 115 license unavailable to distributors
for the simple reason that it is the primary purpose of the distributor, not the use by the consumer,
that is relevant. According to~ the phrase "private use*'s not the opposite of"public
performance," but means "personal" or "noncommercial use." RIAA asserts that xingtones satisfy
the private use requirement because the primary purpose of the distributor is to distribute them to
individual consumers for their own personal use snd enjoyment, on those consumers'ell phones,
in whatever manner the consumer sees Qt, not to distribute them for commercial use such as
public broadcasting, in motion pictures, business music services oxjukeboxes."

Analvsis. We believe that Copyright Owners'rguments are inconsistent with the law and
ignore common uses ofmusic by individuals. The controlling language here is "for private use."
It is undisputed that the tenn is directed at individual consumers who use music for personal
enjoymeut. However, Copyright Owners seem to suggest that once an individual takes the music
out of the home, the statutory provision becomes null aud void."'his cannot be what Congress
intended. Here, we note that traditional phonorecords are used in public (e.g., in boom boxes in
public parks, in a car stereo while the automobile is driving down the street, etc.), but that does
not disqualify them Rom the statutory license by violating their primary purpose ofbeing for
private use. While it maybe true that some mobile phone users purchase ringtones to identify
themselves in public, this use most likely would not be considered a public use as Congress
intended that term to be understood in the Section 115 context, aud in any event, there is no basis
to conclude that theprimarypurpose of the xingtone distributor is to distribute the ringtone for
"pubhc"use. The legislative history accompanying Section 115(a)(1) does not contradict this
conclusion. In fact, it clarifies that "the purpose of the compulsory license does not extend to
manufacture ofphonorecords that are intended primarily for commercial use, including not only

'~ Copyright Owners Initial Briefat 17-19, citing H3t. Rep. No. 90-83, at 68 (1967).

RIAA Reply Briefat 17.

See Copyright Owners Initial Brief at 19 ("In sum, far Som being used for private musical
entertainment in one's home, ringtones provide mobile phone users a means to identify themselves to their friends,
colleagues and the public at large.").
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broadcasters and jukebox operators but also background music services."'ection 115 does not,
however, impose any limitations on the use of a phonorecord once it is purchased by the
consumer. As such, Section 115(a)(1) is not a bar to the inclusion ofringtones under the statutory
license.

VIII. First Use

The Section 115 license is available "[w]hen phonorecords ofa nondramatic musical work
have been distributed to the public in the United States under authority of the copyright owner."
According to the Act's legislative history, once a musical work has been recorded and "distributed
to the public," any person may obtain a compulsory license by complying with the provisions of
Section 115."

RIAA argues that a ringtone would be subject to statutory licensing after first use even if itwere not otherwise covered by Section 115(a)(2). RIAA explains that even ifcertain musical
works may be outside the scope of the statute in the first instance, Section 115 nonetheless would
apply to the new musical work once that version was first distributed under the authority of the
copyright owner. RIAA states that assuming for the sake ofargument that a ringtone-length
version ofa musical work is a derivative work outside the scope of the Section 115 license, themusic publisher would have the right to prevent distribution of that ringtone-length work.
However, once the publisher allowed one record company or ringtone distributor to distribute
phonorecords of that ringtone-length work, the ordinary operation ofSection 115 would thenallow any person to obtain a statutory license with respect to the "new"ringtone version inquestion.'s4

Copyright Owners disagree that ringtones are subject to Section 115 after the publicdistribution by the copyright owner. They state that RIAA's argument is "premised on the
inaccurate assumption that Section 115 applies to every digital transmission ofa copyrightedphonorecord." They reiterate that ringtones are not subject to Section 115 because they are notcomplete musical works as required by Section 115, and in any event, the license is narrow anddoes not apply to works that are not distributed for private use.'

See n.128, supra.

f33 17 U.S,C. g 115(a)(1). Mirroring the statutory language, the provision's legislative history states thatthe Section 115 license is "available to anyone as soon as 'phonorecords ofa nondramatic musical work have beendistributed to the public in the United States under the authority of the copyright owner.'" See H. R. Rep. No. 94-1476 (1976).

"'IAA Initial Brief at 26-27.

"'opyright Owners Reply Brief at 17-18.
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~Anal sis. We find that RIAA's reading of the statute is a reasonable one. The issue arises
only if a particular ringtone qualifies as a derivative work due to the presence ofcopyrightable
derivative work authorship in the ringtone. If, as we expect will usually be the case, the ringtone
is not a derivative work, there will be no reason to reach this issue; the ringtone will be within the
scope of the Section 115 license for the reasons stated above. However, if a particular ringtone,
released with the permission of the copyright owner of the underlying musical work, does
constitute a derivative work, then once that derivative work has been distributed under the
authority of the copyright owner, anyone else may, by coinplying with the formal requirements of
Section 115, obtain a compulsory license to make and distribute copies of that derivative work.

IX, Conditions and Limitations

As noted above, the Copyright Royalty Board asked the Register to address the legal
conditions and/or limitations that would apply to ringtones if such works were found to DPDs
under Section 115 of the Act.

RIAA asserts that the same conditions and limitations that apply to other phonorecords
apply to ringtones. It posits that first use of fhe song under the authority of the copyright owner,
notice, aud payment of royalties, would be among the statutory conditions that would apply to the
licensing of ringtones."

Copyright Owners assert that there is no need for any limitations or conditions on the
licensing ofringtones under Section 115, as all ringtones are excluded from the reach of the
statute as a matter of law. They note, however, that if the Register were to conclude that some
ringtones are subject to statutory hcensing, the appropriate scope of such licensing would involve
factual issues. Copyright Owners state that in this case, the Copyright Royalty Boards'ugust IS,
2006 Order prohibited the submission of factual material that is required to make a reasoned
determination ofconditions on the licensing of ringtones within Section 115. They assert that the
Copyright Royalty Boards'ecision not to permit the submission of factual materials makes it
"impossible to delineateas any informed conditions or limitations on the statutory licensing of
ringtones."

~Anat sis. We believe that Section 115's general requirements are applicable to all types
. ofringtones (monophonic, polyphonic, or mastertone). This applies to mastertones that are
simple excerpts of the underlying musical work, ringtones (monophonic, polyphonic, and
mastertones) that are not adjudged to be derivative works, and those ringtones that do not change
the basic melody or fundamental character of the work. For newly created ringtones that have not
been distributed to the public, and that fall outside the scope of the statute because they are
derivative works or for any other reason outlined above, the Section 115 provisions do not apply.

RIAA Reply Briefat 19, citing 17 U.S.C. g$ 115(a)(l), 115(b), and 115(c)(2).

Copyright Owners Reply Brief at 20 and n. 7.
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A commercial license is required to make and distribute those types of rmgtones. There will, of
course, be some instances where the status ofa ringtone (monophonic, polyphonic, and
mastertones) for Section 115 purposes is unclear. A judicial determination would be required
where such mixed question of fact and law are present.

While we cannot delineate a litmus test that will in every case determine specifically
whether a particular ringtone is or is not within the scope of the statutory license, the guidance
offered above is sufficient for purposes of this proceeding. In general, a ringtone will fall within
the scope of the compulsory license unless it has so altered the musical composition as to
constitute a derivative work. Simply excerpting a single portion of a licensed sound recording of
a musical composition will not constitute the making of a derivative work. It is clear that many,
but not all, ringtones will fall within the scope of the Section 115 license. Therefore, it is
appropriate for the Copyright Royalty Judges to d.etermine royalties to be payable for the making
and distribution of ringtones under the compulsory license.

October 16, 2006

Marybe ters,
Register Copyrights.
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On the other hand, the
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make music purchases on al-

most five occasions (4.6), and
average 1.8 units per occa-
sion. Like the light buyers,
they also tend to shop in mass
merchants'usic depart-
men."~, but will also go to con-
sumer electronics chains and
online stores.

Finally, the heavy buyer
(more than $100) comprised
10% ofrespondents, spending
$234 annually on music, buy-

ing it seven times per year. On
each occasion, they spend 22
minutes in the music section.
Their preferred destination is

the con- continued on»p12
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RETAIL TRACK froin»pll
sumer electronics chain, but
they also buy everywhere, in-

cluding local independent
record stores.

Breaking out respondents
by where they prefer to shop,
less than one-third chose
mass merchants, while record
and consumer electronics
stores each mustered just
under a 20% share. About
15% ofrespondents chose on-
line shopping, 7.1% said
bookstores and 1.7% said
record clubs.

Whileconsumersfrequently

complain about music prices,
54% ofrespondents said music
is a good value, versus 48% for
DVDs. Yet, when asked what
would encourage them to go
to the store specifically to buy
music, more than two-thirds
ofrespondents—the No. 1 an-
swer by an overwhelming mar-
gin—said a sale. Meanwhile,
27% said a good selection
helps, while 22% said a live
performance or an in-store
signing helps.

But when asked what
would encourage them to

spend more money, movies
bundled with music sound-
tracks got the highest ratings,
with about 40% ofbuyers cit-

ing the idea. The DualDisc
and custom CDs from kiosks
were also touted by about one-
third of respondents.

The survey also broke out
shoppers in such categories as
"impulse," those who see
something and buy it; "wan-
derer," or browsers; and "de-
termined," those who go to a
store for a specific album. The
"determined" category spent

an average of$51 per year and
accounted for about 19% of .

U.S. sales last year. If those 'hopperswere to buy one more
unit on just one occasion, U.S. =

music sales would grow by 6%, '.

the study reported.
"It takes a little bump to

move the needle and have a
huge impact on physical sales," I

says Russ Crupnick, VP/senior
industry analyst for the NPD
Group. "There is daylight here.
Ifstores did a little better mer-
chandising, there is plenty of
reasonable upside."
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Music piracy poses a greater threat to the internationa'l;,":::.::. 1Fpl'pearheads','.%he''music iridustr'y:.'s fjght:: z'galnst;::;:,"..::::,:, ';..".,'::I:

music industry than at any other time in its hi'story',:". ':."'.para'Cy.worl'dwide"or(:"behalf,::of its.'membership."'cf.mofe'raffic

in pirate recordings is not only .P!roliferiatlrig"':!itharr'1400,;record:prod'ucerisand;;distributors.,;IFPI'''w'orks „.. '.'orldwide— it is rapidly diversify'i'ng.,'"into,'.:.'new.',-.:"".«with'governments:,to.:';er'iactrstrong anti;piracy,.laws„:end:

technologies and formats.

Cornmercia! pirate recordinga';-"tOday'';range',: fran',;.thie;,,';.'::enfosrcement of these..&.:(s.::':It'a: so.."'alps deva-op: tech

traditional cassette to the'man'ufjcttiredCD; and fi Dm the,,,... nologios to pt Gleet the ri9hts'of i ecordcom!Pani~esand

CD-R disc replicated in''..:,g'ara'ge.',:or,- labOratory;,to.,:tl1o:: otP@r copyri

audio file distributed or'i,.the interltet'„: A'ddi'hg 'to the'threat~:: "ittlat can assist in'd'entifYin'9 tHe origin of'pirate p'rocfuct..:.:;,-

of commercial piracy,is. the.spread'of,CD,:burriirig:; mad!e;..:".'Gorvernrriohts'have a key rale to::.playr "In the fight agai'nst
possible by advene; s iri:digit'al.copy!In'g"technolo!gies..;„,:.:';:. "lira'cy, 'yet Iegislation and::::enfoicement strategies: lri, "'he

impact of this.",diver'sification goes,far'ider: than "::: "'mal4y'e&r!Itor'Ie~" rema)n! +oefdiiy™!sm!atchred to the,.-,

the music..industry '.—:.: piracy,sturnts 'th'. grbwth of:::the:: ''robiem.: tl",eyifarce- ~:

infoi mation-based i 'cbriorny'„....erod'es... innovation ':.'arid::::, Cionfronted.with'!thris':.proiiferation,.the musk industry'has
cultural'creativity. andincfeasin!gl'y,. ImPacts on the iriter:-: ".,'wo'ikeyipr'iorit(es lie the fight against piracy,:They are:,'.

, national 'eputatioris:,'of,cotintries:"t!Isa!t,: faII .io,'p~otect:. 'dectuute::Iegiistotloij -:-.'in.: .-mrahy!'juri'sdict)ons,.
iritelieetua» propeityri'ghts,:. '' ".:::.'-".';::::.:;,::.'::-::.::.:::. ':.: In~ilectual property-:protection::,is iria'dequatc; I'ri

Much of:.:the:pirate.'.music:.: burslriessi Is::: Iirikedh. to::.::-.'..:,Particular,'governmerits need. tighter: co!ntr'ols'over,
or'ganise'd crime: arid to'-into'rriational''criiiiinaI activlt)les .'::::',':::::.: CDplants! through Clt pfarit regulations.
such:a's d'rugs:arid money::Iaunderirig;:: Syn'dlcates::wi..ork':':...:,'::,;&(factive'etIfoi'cemen't- in:man'uteri'itories„enforcemenl

"between ciou!nti ies.and contirients-e5pecialiy bet" een: " '- Bgencies have'Aadequate 'resources„', and:. are
South East,Asia-'aAd 'I-atin Amver!M,.-and between ':"

IAefrectiVelyma'n'aged. I'nmanyc~sesf'lighting,piracy-,is
. Easterri:ari'd.

',:-:...'".,anrd p!erialties"handed out by courits are often::der'ISo'g::

, T)he:globtal:;pirate'rhusic rriarket totalled 1.8 billion units
in 2000:Thi'a.means'that more'han a third of all CDs

'arid cassette's ai'ound the globe are illegally produced
and s'o'ld; This spread of music,piracy. is being driven by
increasing dis'c. capacity and the phenomenal growth of
the CD-Recoidable disc. Discs (as opposed to cassettes)
now make:'up 35% of all.pirate sales, compared.to just
over a,'quarter in 1999, and almost one in ten pirate
products.aie sold on.'the CD-R format,

Worldwide sales of pressed. pirate CDs were 475 million
units, up from 450 million in 1999, with pirate CD-R discs
estimated at around 165 million units (at least 60 million
in 1999). Sales of pirate cassettes feil to 1.2 biilion units
(1.4 billion in 1999), reflecting the growing displacement
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of the cassette by the CD as pirate operators upgrade
their formats. This in turn led to a slight increase in the

' ', .'.':: 'alue of the overall global pirate market, from US$4.1

:billion in 1999 to $4.2 billion'in 2000,

T'e value of the pirate market does not indicate losses
in: reVenue to the legitimate recording industry, which
are likely to be far greater. In territories where piracy
proliferates.'- highlighted in this report — the entire
development,::of legitimate markets is impeded. The
value'f the.'irate market is calculated at local

pirati'ricces,;rath'eF::thanthe legitimate market price.
5;

OpglCQI("015'C::agpp(Y .. „L
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Musi'c'piracj:.':is'ffected by a combination.:of detrnant1

and . supptly::.-:Tlie supply off optic'aj disc media
substantially.'outstrips legitimate demand;,and the
resulting ovierwatpiaci ty. fuels the p)ratet market.

CU+QE~$jJ@ATg)QQESS~G CQ~C~&000

Country Estimated Capacity Total Legitimate
- atl formats Demand for all discs

{million nnid) (mielnnnnits)

ilIang Kqltg: '.:...,,,:.:::::; 2„900
Sincjc{porce

Czech RepLIb(l'c ', -'..:::;:,'160

There has been a steady increase in the number of
known optical disc plants in recent years. More than
700 plants were in operation by the end of 2000,

compared to 660 a year earlier. Territories where
over-capacity contributes to very high levels of pirate
production are,shown below.
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: this.has been.,ref)'epctted in the past:. year by an explosion.
in demand foi bla'ntk CD-Ft discs. ShtprnentS of pirate
CDnRs .(fromnWholesale to retail) in both audio ari'd

nor)-audio formats:grew by 80% in 2000. Blank CD-ft

prices have plummeted, with retail prices now as low as
$0.15 to $0.20 IF).sotme regions.
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The growth of CD-R burning in the home by consumers
is an increasing problem in major European markets.
Research in Germany indicates that over 100 million
copies were made through CD-R burning in 2000. At

the same time CD sales in Germany fell by 3%. Similar
problems have been reported in other countries
including France, Spain, Italy, Holland and Sweden,

The growth in CD-R burning is linked to severai factors,
including the rapid increase in ownership of CD-R/W

drives; the almost universal 'bundling'f burner
software packages in with new personal computers;
and increasing internet penetration. A recent MORI

survey has reported that over 20 million adults in

Europe have downloaded music and that some 45~/a of
these have burned the download on to a CD-R,

counterfeit CD operation and credit card fraud. The
UK's City of London Fraud..Squad acta'd wh»en.: ari. IFPrI

undercover agent InvestigatI«tg, pirate CD:traffic,,from
Russia into Londo'n-;;".d:.dis'cove'red. whet:.dh«as "beerI'-

described asrfh'e. moSt'::so»PhIstieatedc.ciedit:::Card« fraucl:::-;::,'::::: .,::::::::::.:.'peratidrn:

eeVerd Sneer'I« ij:tive'r UcKe; P'«Otent|ai;:leSSead.te the,
credIt cards:."1hi'durst'rryrr exrZe'dhd VK'ES: j'ijillionIt;:::;:.

Iri the Nethrerflanndds,"five,mern»bers,''of ah organic'd.CDc..
paii ate: ririgtwrecr»et given:'up'tot'I four«and'.ar half 'yearnprIson'snenctenc'es

..in': Octobjr::.2000:arI'd: the gang» was also
ordered:..to rpay .back:i«liegai »profits: of'45'00,000 underr a
new Ia'w decacilrig.with or»la'n/ised:arIITie.

Ge«;many'S GrganciSed Cia'men', Squad Carried Outt a SerieS. Of'aidsin June 20r00;tfel!ow'Ingt: Investigationn into the rnariu-

facture. and distribution"of'O«sco MIx" pirate compilations,
In March 2001, th'.prIn»ciple,denferidants wire sentenced to
ncaa'r}y fogr yearrs: —.the-highesteever: sentences handed
down tfor'o«pyright infringerhent in Germany.

ln early. 2001;, raidS.In;ther.:.NraPrles area ef Italy turned uP
the":largeSt-eVecr:.;pirr:ate':CD;.,R:,haul .in WecSternd »8urrO/pe.

5.
8

'he:OperamtiOn, WaS «CO»O'rdinarrtedd tby the, Anti«M'afia

':,,; P'ublic prosecutor's'qfdfIre;I0.Natpies. and,resulted:. i'n the,
- t ..Seradt:tirdea'metneeree'r S»It nc gari'SeC+ ri Camdrdtrd-

.MurSIC: Ir'aiC'hcaa':a@b'5ede", linked!::tO'terr«Oc'rIStnaCIJVIP . y . ,c ».d ea 0
, : . ..tyd

li':"-;. " snd tars':eries:ditrmsticeiltr''tttsstssted:ny: ari incise«rtt::tri

*,.» " Ireia'hd"'. III 2008":Wthdec'n''-::-POIICe dffiCerS Wthe: had
I"",:I .,'."... dieeOVered t'hrOuraandS-'.::ef rCOu«ritertfeit.reC«OrdingnS Were

i:.II;:».I. «ic':» I«. „ I,I .
I' arnbushred byr.a«rrhred:grurcnmenn. Sf«orts were fired. and

the gunmen escaped 'in at. commandeered vehicle.
Arrests werre.:sub'serquieritiy.::mrande,:a'ndt links with. the
'Real IRA" dhravne eindce hearn:::estabdlished.

lri Aussie andd.Eastern'Europe, traffic of pirate CDs is

commonly.. -,'corord1nated;::: b', comp'Iex':: networks of
fraudufent:::.i and:::shell ..companies. Snuccessrfu«I

Co &iffy..eIfi»ii: QIf0lqfiiied:CIfrliivnII«.'t
is 'ceritra'I,':.to::; the': recordinrg~'..fndustry's -'asdritI-piiracy.

efrfO'rtS,that gO«VernmentS; 'enrfpr'Cement authOritieS and
, the general poblIC«ireCOgn'|Se,.the linkS betWeen muSiC

pniracy and:seriou's':f6rrnsi.of organised crime.
. In. the mid«':tO'':/ates 1990s,'he infiltration of organised
Crlrtnlnal gangS:--Inte muSiC piraeyntOOk hOld aS the CD

format offered an ideal entry into what was perceived as
a low risk, high profit illegal trade.'The profits generated
have often helped to fund oth'er serious criminal activity.

Recent cases that illustrate the role of organised crime
in mueic piracy include:

In January 2001,. two .Russians were sentenced in
London to four years imprisonment for their part in a

e'nforrce'rrient.a'ctior«st'cwrer'e'Iau'nc'hred'dag'airist-'notorieuds

public market aieas in Moscow and:TaIIn (Estonia)
whei e crirmiiiai gangs control pirate distribution.

Iri 'South East Asia, criminal syndicates are focused
especially on pirate imports to Latin America. One such
organisation was broken up in December in Hong
Kong. It had been exporting stampers, capable of pro-
ducing millions of CDs, to Brazil. Some 500 stampers
were seized, with a production value of $300 million.

Tepito Market in Mexico, home of about three quarters
of the country's pirate activity, is a vast concentration
of iilegal trade run by criminai syndicates. Anti-piracy
initiatives in this area included a raid involving 'l200

armed police officers, resulting in the arrest of 30
persons and the seizure of 60 truck-loads of illegal
music CDs and cassettes.
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Research in Germany indicates that over 100 million
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facture. and distribution"of'O«sco MIx" pirate compilations,
In March 2001, ttt'e.prIn»ciple,de»feridants wire sentenced to
near}y fogr years: —.the-high»est-.ever: sentences handed
down for'o«pyright infringerhent in Germany.

ln early. 2001;, raids.in;the:.Naples area df Italy turned up
the":largest-ever:.;pii''ate':CD;.,R:,haul .in Western».euro/pe.

5.
8

'he:operation, was,co»o'rdinated,:,by the, Anti'M'afia
':,,;P'ublic prosecutor's'qffIref0.Naples.and,resulted:,i'nthd,

-
» ..apres»:ei»:«»i::mesiib»/mII «p Oiga»»'rec+er wsig»0»i»«-

.MUsicr: Ir'a'c' has':a@o'5'", linked!::to'terr«o'rlst. actJvIp .y . „»,„0,:...tY»
and thfs-was'drernaticalfy'»Ilustrated by an inciderit irI

*,.» " Ireia'hd"'. III 2008":w'hen''-::-police officers wthe: had
I"",:i .,'."... discovered t'hoursands-'.::ef:cou«riterfeit.recrordings were

i:.II;:».I. «i,':» I«. „ II .
I' arnbuehed by.a«rrhred:gunmen. SfretS Were fired. and

the gunmen escaped 'in a.. commandeered vehicle.
Arrests were.:sub'sequeritiy.::ma'de,:a'nd links with. the
'Real IRA"':hav»e sin«ce been:::estab»Iisfted.

lri Russia and.Eastern'Europe, traffic of pirate CDs is

commonly.. -,'corord1nated;::: b', comp'Iex':: networks of
fraudufent:::.'nd:::shell ..companies. Successfu«I

It."0 &iffy..CIIfi»ii: QIf0lqfiiied:CIfliiYII«.'t
is 'ceritra'I,':.to::; the': recording~'..fndustry's -'a»ritI-piracy.

effo'rts,that governments; 'enfor'cement authorities and
, the general poblic«i»ecogn'|se,.the links between music

piracy and:seriou's':f6rrnsi.of organised crime.
. In. the mid«':tO'':late'990s,'he infiltration of organised
criminal gangs:--Into music piracy. took hold as the CD

format offered an ideal entry into what was perceived as
a low risk, high profit illegal trade.'The profits generated
have often helped to fund oth'er serious criminal activity.

Recent cases that illustrate the role of organised crime
in muaic piracy include:

In January 2001,. two .R'ussians were sentenced in
London to four years imprisonment for their part in a

e'nforce'rrient.a'ctior«s':war'e'Iau'nc'hed':..ag'airist-'notorieus

public market aieas in Moscow and:TaIIn (Estonia)
whei e crireiiiai gangs control pirate distribution.

Iri 'South East Asia, criminal syndicates are focused
especially on pirate imports to Latin America. One such
organisation was broken up in December in Hong
Kong. It had been exporting stampers, capable of pro-
ducing millions of CDs, to Brazil. Some 500 stampers
were seized, with a production value of $300 million.

Tepito Market in Mexico, home of about three quarters
of the country's pirate activity, is a vast concentration
of iilegal trade run by criminai syndicates. Anti-piracy
initiatives in this area included a raid involving 'l200

armed police officers, resulting in the arrest of 30
persons and the seizure of 60 truck-loads of illegal
music CDs and cassettes.



in the past year IFPI completed the creation of the
global anti-piracy enforcement structure approved by
its Main Board in November 1999. A network of more
than 50 regional and local investigators, supported by
training, analytical and forensics staff headquartered in

I ondon, is now spearheading the enforcement effort in

'very continent.

iPPI's enforcement teams are containing the
proliferation of pirate traffic, but not yet reversing it.

They ari 'ften hampered by under-resourced,

remaining tens of millions of illegal discs are pirate
CD-Rs burned iocaHy or in neighbouring Paraguay.

CD-R piracy, taking the form of towers of CD burners in

smail premises such as garages, laboratories or offices,
has also swept major markets in North America and
Europe. in Western Europe, Spain and Italy saw actions
against massive organised CD-R pirate operations. In

the United States the number of pirate CD-Rs seized
rose by 80% to some 'l.7 million CD-Rs during the past
yeas.:tahe.:problem has hit,Eastern Europe hard too—

ineffective:national enforcement agencies that are:,::,:pIFa'cy iates.ih:;the'Czech Reptiblic doubled in 2000 due
ubeqrual .to the scale and sophistication of the pirate":: ",.rnaIniy::toe'.;pf'oiiferatlon'of CD-.R.copy shops.
businesses they are fighting to suppress. '': IFP/'s'tnvestigative and'trainine resources are now fully
;Jh'e tnajorlty of large-scale enforcement successes;of.';,';: .ip,,p'lace,,::",The::.-hewly"::install@'4,:.forensic laboratory,
2000 came. at.:t@e manufacturing source rath'er. than::::,;:-helping:.::"",enforcer'nerit',:ag'encles':pinpoint the exact
during. ship'meiit; Following a string of .large-sca)o:-',,",:l:.~o'ufce:of:.manufacture~of,.pjrate CDrs';pIayed a key role
Seizures of pirate: CDs en route from South East:Aisle:;to: .:"';.::::,r'r'I",prov[dirig:::thi euthoritiesjIA Ukraine with evidence of
I atfn America in1998-99, the biggestactionsof I'ast'year ":: the 'mass exports 'of "pIrate CDs,:to more: than 20
were atp'lant sites in South East Asia;:In the PhiHpprines "",::: c'ouiityie's-.;In;:Europe;.Me'anwhH'bet IF'Pl has. seen its first
for. example, 'aevi.n BD::manufacturing Hoes, u's'e6 to-".".fuil:year:'of:.regular training::pro'grrarnmes for custom's
produce pirate product were ciosed 'ovvn; halting '..:: and. eri'forcemeiit'g'encies-'. 'IFPI-- trai'ners wor'ked, with'otentialproduction of 25 miHion pIrate CDs;:: ln::.total;:;.,::.aufthorities:,In more. thari 25'coun'.ies In 2008.
IFPI assisted'n cases that led to the closure:of'20;,'CD
tineS in 2008, With a tOtal CapaCity Of'mrbre':thaI1„70
miHion CDs. In 2001, that closure,rate 'has already::: LBfCC(1&~6
increased drarnaticaiiy: in the ffrst foiir months aionre; 27::: . !F'Pl's enforcemeril; efforts are coupled with an aggressive
CD lines ..were shut . dowri, wiN ..a'nnuai pro'duction...,f&tigattorrstrategy.:In summer 2000, a dedicated litigation
capacity o'f more than 100 million CDs - enouigh; for.: '. department 'was "established; responsib'le for civil and
example, to supply the total annual: legitimate 'mari,et: .::. criminal: fibgation against'fnanufacturers and distributors
for CDs in.France,: .. '.: '..: .,, ','. 'nvoi've'd in:mufsic piracy.

Music pirates, Hke their counterparts in other. forms of.::.: In.August 2000;:.IFpi, working jointly with the Businees
OrganiSe'd illegal trade, are fleXIbi'e,and mobile.,in the': 'SOftWaie'.AIHarCe,:. agreed tO a $1.2 milliOn Settlement
pursuit of profit, This::has '.Ied::.to,: sigrIificarit -::;:with;.a:".Swedish::replication group in respect of the
displacement of. manufacturers; partfciujarly:,in.:South -', .: m'aoufa'colure:::of:CD-ROMs containing infringing MP3

'ast:Asia where progressbyenfercementauthoi:itles.in: ':..':fIIes:abd: bus1ness'software. In september 2000, the
. Hong Kong,"Macau and Malaysia 'has" seen.".pir'ate.:.::,::."Iitigat1on.':Chpartirient secured a $700,000 settlement
': organisat1ions expand::Into:Myanrriar.,: Carobodla 'arrd':~ "with -',a.'Danish 'replication plant. These cases have

'"
VI'etntam., A similar. trend appears .to, b': pi'epeeist:.In,.-:,:: cfeated:InoreaSed awareness among replicators in

Europe;;:. l@ounting'nternatiorial 'prressure:, on, L'Ikraine;:-:,:;".Europe. that',they must introduce effective procedures
-(where pIrate plaI1ts had:i.oioeated:frpm"Huigjria,iitihe,:,': &,tb,ep'sure-,(pat they do not manufacture music discs
late.1'980'}:haS alr'eady':IeCt'RO:the.eX'pOrf;:Of.:.C9;;"rpiant':,:,„",,)tha(::are.;-."net authOriSed by the COpyright OWnerS.

lines from that:couirttry'oRussia.and Beiarus';::,,:;"-,~.-",,;,::::,:.'; Pan'.-European distribution of pirate product has also

Anothef 'I'Qyi,featurQ'of the past 'yea'r::h&s -

been the,: - ., beeri targeted. Substantial settlements have been

global diversificatforn of.pir'ate.operators..m6v'ng.frorrri;...:,"'agreed with distributors of pirate compilations in

*traditional'D audio, piracy'.to.the mass repijcatiofht of Switzerland, Portugal and the UK. Criminal complaints

CD-Rs. Falling prices partly explain-this'ti"end; but so too
does the improved enforcement against major CD plants
and trade routes, particularly in Latin America. This is
illustrated in Brazil, where it is estimated that in 2001 the
number of discs imported from South East Asia has
fallen from 90% to only 50% of the pirate market. The

have also been filed against a number of individuals
directing the distribution of pirate product in Europe
and Asia.

The year 2000 saw the expansion of IFPI's litigation
efforts into Asia and Latin America. Civil proceedings
are now ongoing or under preparation in Hong Kong,
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the International Recording Media Association (IRMA)the Philippines, Taiwan, Malaysia, Brazil, Paraguay
and Mexico. and the Optical Media,Moghif8+igfK4'~'As~~'..;,,~-

(OMMA) to devel';,;ji ~i'irip:;WTI@jhrj) I„:;,wlefsE~„-;",.::.,~''.-.";&~,:~

manufacturers"~::„:~Q&~~IIer's'a4"wkly'p'f& "+'~~+ji
Initiatives to help optical disc manufacturers avoid
pirate orders complement the deterrent litigation
strata . In Janua 2001 IFPI distributed to masteringy orders frorrLgpLISieeiqkp8 ... -,„,;&I.~h.

and replication plants worldwide the 'Anti Piracy Good Thesp~i@hk~~@ds'i,.qf"':@~as'ab'Iel:",-fjjt3gh8~.''0'jhow,::. ',;.„:j f;"„:9,.:.:.j

Business practices'uide, giving practical advice on pr~v4wfij'eE'IItigIT;;~;,hltlpiEI$ 44 c$5tg4:Ew~p.'-".i..".:j.::.~:&;":!.j

how to identify pirate orders and reduce exposure .d@ijf@k:::h~t~:=.'-,+Otiifziati;.;.-'.,;44ipf/I'III&&~~,-.aT L=„':~;,':,!',".$ ".:;&..;.

to copyright infringement actions. At the same time,,;Qp(rjbgljoh@~gc.'~'1zitie fkappzep~w@@z",~p';.'.„::~"';:"~
IFPI distributed a new guidance leaflet entitled4&"'re~ an4pieke'@::IIJ44H~l";:.p~ ITfiiif (sb:-.:-";-:,;;;.;ggl~i,.'h.-

'Copyright For Replicators — How To Protect Yo~Apbr'6ej.m@'b;Ael@yr'~r::TeckT&sijjf,.floi@'gi5Pyriggh;j;„:4."'',;.-..";:.,='-',~'usiness'.

IFPI also works with industry bodies such~as:=-: Mp'w for@air. qwA~j@t'; .'::3::.':."::,': ": -:,:::'-''.~~.',,'.'»~.-::,". ":

6OVEitNihIENT ANTI-PiitAWWIIjA+hpikg: $ifiiw: IRQIOt486 la: Wihia~

8f'CRIT

Piracy remains at chroni~@:$@g~gi.'ji'4~ 'ji,rEchoT4Irigs ~~
increase in CD-R piracy~.pfojiqvyr 'pjegEuig f~'~+.'~e&'~NeaE')j~~~@'g~$- j,h '.:i":.'.'".'~'.:-"': "-''usicand intellectu8I::;prcjpgipj„":seat~i-.ljjt.ajar~"i'j:",."::"'.;,:"".'"':.:"'','':„.".;.'.,'"""::::.'.'-."."„.""'";-,"',.":,';::....,,.:j..„;„;;,h::h'h'::.:.'".';"~" '. ';:: ...I

Presidential Decre@9Ã~IQei%i.':2801I",: hj..:~pjaih":.t4";..'4'."'++I''h:.'-:.'.-." -".ti .4" "-."' ""'::"""'::

Brazilian Governrpjqt'"c&ate4:.:ari':Br'gati 4T'II'

h

h

h h

r

Anti-Piracy compel'Q~; "af@eig',"..a':.'::zoetjgzN'Ifij'jj'w7i7 ';"',,fhlh' jjkgrfcjQ%(~'air(Ill,.'gt i@pi~'t)'EIEIjii'i ':~, .'::! ' ";

efforts of the couji~s'@Iffy'Eiiitigiiiffohr4wiThieet j'j(h'qakETI.+,,'gulzEfti,".'Elfi'80$4wlf';-.".'"-;
„",':.: .;—,:.:-.;::,.'. -„,:-:;:,,„.:, ':." '.".«.:::.g.-.:-;-,, -„.:,',"QQyiight;waszd~ by.@ee3;CoyrISI%%'%IIEIhNrf,'".„'=-.;.,":,'.,:;;:;;,,„.

r-''"!BI! 4I|'„pt |hlldIhh'lh'l'19llthhlilpWtOtlpfh Nplihihl+Ihh-'.:!

'..-'0''%)irectfvei:::%Re:"t'field"."a)fitI6fkI$.'.Iy~
+...@q'::„'.,:.„.~i, "'d~~~+.~"'~.'::,:fel~nh9h'ti)e eNcial publication O

:,: „'l;=.;.='.;.',:-'":.," -"- «: ~a@
."''"='."'g@.'~~"." 'll;.,-'hd. &.'bhi '.':.:&~~"'-.,'.".~ic6'fi"ehhxpected by the beginning of June 2001.

".:.„;;;-'„-:...;.',,",.:"" " "Hljvki5yri'4jti~l'j(p,'ailtieTI:.Itic&et to impact on market
cOI1EIIt(@Its,'.iver;:.thaj'.,:I'ii.'Nianh'ghai, where piracy at the gU. ggrogg~Fgy p~~pcnyp

The European Commission has said it proposes to
introduce a new Directive by early 2002 to strengthen
the most important civil enforcement tools needed to

Egypt, where iFpi'as, for the first time recruited combat Piracy in the EU. The Directive is aimed at

enforcement personni i,,has seen, a 'breakthrough in preventi~g p~rates from taking advantage of

the longstanding., problem 'f:fraudulent licensing of inconsistencies and weaknesses in Member State laws

interriational repertoire. This..problem has contributed to avoid detection, prosecution and sanctions. The

to a-piracy level for, inter'iiitional repertoire estimated proposed Directive is welcomed by IFPI, but it is a first
at 99%.'H6wever,;In the„'.tjjst half of 2001, the Egyptian step: IFPI is pressing for deterrent criminal penalties
authorities stopped'roviding censorship clearance for and rigorous enforcement also in the criminal field.



Interpol, the international police organisation,
has thrown its weight behind the fight against the
international pirate music trade by passing a
resolution recommending action on crimes against
intellectual property. The resolution recognises the

'ajor problem that intellectual property crime poses
to'economies and legitimate business internationally.
It eras passed at Interpol's 69th General Assembly,
which took place in Rhodes, Greece, in October 2000
and which was attended by delegates from 122
countries. Interpol is reviewing the current capabilities

, and weaknesses of law enforcement authorities in
dealing with,-:Intellectual property crime.

khateysle
Controlling pirate CD manufacturing through optical

disc regulations is a central part of the industry's

anti-piracy strategy. Following the example of Hong

Kong and Bulgaria, Malaysia adopted CD plant regula-

tions in 2000, These have played an important role in

stepping-up anti-piracy enforcement by the authorities,

including action against two illegal underground plants
in December. The Malaysian Optical Disc Act 2000 was

passed in September, and requires that all optical disc

plants.be licerisecl;.and'maybe searched without a warrant

They,,must:.use:thtei: SID'codes in both the mastering and
-'feplicatiori '..pr'ocess'es ',:.Violation:: of '. these regulations
'results In significant fines,.'and Imprison@ent,

lf'elefIId
Ireland updated" its copyright law in July 2000 to: ..a448X$CQ

simplify Iega'I-proicedure in copyright cases.and make: - IM'expo. has been. hi't'.'by a dramatic;::increase in

bootlegging of i've concerts an .offence The Iaw": .":ICD-R piracy, takirig the::.country's tote'I.piracy rate to
providea some'-Ofl:the.stiffest penafties:.for. copyright.: .:;rnorethari:69/o', The top:.priority..foi,the,rnugie:.:industry
violation. In'.,Europe; allowing the c'o'urts to d'r.mand::::is;."effective anti-pirac'y.'enfoicem'e'nt: 'Tlie:~country has
that muSie pirateS: Or.. Other-InfringeriS p'ay punitiVe,: rnadegOOd:prOgreSS'On:-.,the.legiSIatIVefrOnt„':but there
damages. as weii::.as compensatory:damages to.rights ...-..is poor coordinatiori.between the key':enforcement
owners, it:also.confirms p'enaities.:of:.maximum five-::.agencies, a lack .'of..:: c'ommitmerit, to-:intellectual
year prisori san'tdjces ar&d f'i'ries of'up to 1EP 109 000 fo' ',:.'yfoperty .offer'lees,by.,the ..Judiciary and.'.: lack of
COPyright;crim'8::: '.'....:.:....,:

.

' "'::::::...:::::.::.::.,"'.deterrent Scrntericlrig,'-'i'n the c'ourts.
"

'*''GPJ':'::.';: '. -: .:::: - .: —:14.","t.".MNT

, Italy adopted a. Iongr-awaited.:an@.-.piracy'. Iaw that,.Taiwanis:alsomoving towardsimplementing.cDplant
Increased 'criminal..penalties, with:rnaxirniim firies're'giiiations; The Optical Disk Law is expected to be
rising to ITL30 million,4$ 'I6,500):arldurp."to*.fouryears'iri: 'pa'ssed b'y the Legislative Yuan in the second half of
prison.: it. a'Isio',.introduced tougher;;.'admlrIIstrative,;i 26'OI, The.prb'po0yf specifies criminal resporisibility. for:

,sarfctions,iri'.,:,the form:.of n'w:.''power's'to:.:.revoke ..u&Aauthorised''CD-,.':production. All CD plants will be
businesslfcen'cersfrom"rretaiiersI'nvrolved;in:pi'racp& and:. 'jequfred to:obtain licences before they commence
created a 'governmerit committee to coordinate:: .:operation. Compulsory.use of SID codes and the
anti-piracy initiativds. " ' -:.:: .:.... ":::.:keepin'g of propeef factory records are required.

k~.4@CGLI,.;.„..:.':=::::..: ':::-::..-';;: ~ .::..: .: ':.: ':-::"Vkf@liNC
:Ma'caus 'has.'.wade"-pr'ogress Iri the'-flgyh)',jgairlst piracy;.":: U~,kraine. faiTed to respond to mounting pressure for
T'e SAR'Governrnenrt signed':the SID Cod6:agreement'.:.'.:effective. anti-piracy action, both from the international
with IFPI and 'P'hillis 'in December 2000; O'II.CD plants::..community and from its own fledgling legitimate music
in Macau mist, use.thi 'ID codes assigned to them by,:: iridustry. In March 2001 Ukraine was designated Priority
the Govemmerlt on,.~il optical discs'.they..manufactur'e." " Foreign Country — one step away from trade sanctions—
There have also been'.moves to strengthen the:role of under US Special 301 legislation. Ukraine has an esti-
customs. Macau customs will be e'stablished as a new mated CD production capacity of more than 70 million
and separate department to take over all enforcement units, compared to a legitimate market of around one
duties carried out by the current Economic Services million units. IFPI's forensic tests helped show that
and Marine and Customs Police. Macau also controls pirate CDs manufactured in Ukraine have been found in
the importation of polycarbonate used in the more than 20 countries. The priorities in Ukraine are CD
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Interpol, the international police organisation,
has thrown its weight behind the fight against the
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khateysle
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'results In significant fines,.'and Imprison@ent,

lf'elefIId
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.

' "'::::::...:::::.::.::.,"'.deterrent Scrntericlrig,'-'i'n the c'ourts.
"

'*''GPJ':'::.';: '. -: .:::: - .: —:14.","t.".MNT
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There have also been'.moves to strengthen the:role of under US Special 301 legislation. Ukraine has an esti-
customs. Macau customs will be e'stablished as a new mated CD production capacity of more than 70 million
and separate department to take over all enforcement units, compared to a legitimate market of around one
duties carried out by the current Economic Services million units. IFPI's forensic tests helped show that
and Marine and Customs Police. Macau also controls pirate CDs manufactured in Ukraine have been found in
the importation of polycarbonate used in the more than 20 countries. The priorities in Ukraine are CD

manufacturing of optical discs. plant regulations and effective copyright legislation.
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IFPI's anti-piracy activities focus both on countries that
are heavy producers of pirate product and on
territories where the levels of domestic piracy are
excessively high or growing rapidly. The following
table provides information on the current priorities for
IFPI in terms of domestic pirady.
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illegal CD-:R's being sold'nd all report CD-R burning as
a growing problem.

Massive imports of pirate CDs from Ukraine into the
entire Eastern European region continued throughout
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Cassette piracy dominates in this region, with the sole
exception of Israel. In the Gulf States, Kuwait and Saudi
Arabia continued to show the highest levels of piracy
with both countries having an estimated overall rate of

some 50%. UAE continued its effective enforcement
measures and is the only country in the region with a
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piracy rate below 10%. However, through increased
enforcement activities the authorities in Bahrain, Oman
and Qatar made further substantial reductions in their
piracy levels. In Egypt, international repertoire
continued to suffer from a piracy rate of 99%.
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LimeWire Becomes P2P Icon
October 17, 2005
Thomas Mennecke
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During Napster's reign, this early P2P network became a household
name. Although not the first P2P or file-sharing network, it brought this
once obscure Internet medium into the limelight. Over time however, the
RIAA would pursue this network and force it into submission in the spring
of 2001.

Yet the cultural impact of Napster was unmistakable. This network
brought together communities of individuals that would otherwise use the
Internet for little more than web surfing and email. It introduced a new
world to the Internet masses that broadened the horizons of millions.

Even several years latef, when the total P2P population made Napster appear diminutive, many ex-Napster
users simply did not recognize the existence of any other file-sharing method. This population had largely
been replaced by younger and more computer savvy individuals who found solace with several various P2P
networks.

While P2P was expanding, it had lost its mascot — its face if you will. There was no single network or method
the general public could associate with P2P. Kazaa came close, but even with its 4.5 million simultaneous
users — triple the size of Napster — it never quite reached the same cultural prominence. This could be
attributed to the fact that Kazaa was largely associated with spyware, viruses, false files and corruption,
rather than a P2P icon.

There was little doubt the impact Napster had on the general public. With
26 million registered users and 1.5 million simultaneous users at its peak,
Napster was a highly publicized network. College students, adults, teeffagers and seniors — just about
everyone got in on the action. The name "Napster'ecame synonymous with the ability to download music
off the Internet. Ask anyone during this time how to obtain music on the Internet, and the answer was nearly
always "Napster."

However in 2001, millions suddenly found themselves without a means to trade files. The only
knowledgeable method to find music suddenly vanished. This event would have a profound impact.

Most notably, many participants of Napster would no longer participate in file-sharing. Although statistically
the combined total of the P2P population had well exceeded Napster by late 2001, many individuals still gave
a bewildered look to the question "how do you obtain music?"
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During Napster's reign, this early P2P network became a household
name. Although not the first P2P or fife-sharing network, it brought this
once obscure Internet medium into the limelight. Over time however, the
RIAA would pursue this network and force it into submission in the spring
of 2001.
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keble. ThYet the cultural im act of N

However in 2001, millions suddenly found themselves without a means to trade files. The only
knowledgeable method to find music suddenly vanished. This event would have a profound impact,

Most notably, many participants of Napster would no longer participate in file-sharing. Although statistically
the combined total of the P2P population had well exceeded Napster by late 2001, many individuals still gave
a bewildered look to the question "how do you obtain music?"

Even several years later, when the total P2P population made Napster appear diminutive, many ex-Napster
users simply did not recognize the existence of any other file-sharing method. This population had largely
been replaced by younger and more computer savvy individuals who found solace with several various P2P
networks.

While P2P was expanding, it had tost its mascot- its face if you will, There was no single network or method
the general public could associate with P2P. Kazaa came close, but even with its 4.5 million simultaneous
users — triple the size of Napster — it never quite reached the same cultural prominence. This could be
attributed to the fact that Kazaa was largely associated with spyware, viruses, false files and corruption,
rather than a P2P icon.

There was little doubt the impact Napster had on the general public. With
26 million registered users and 1.5 million simultaneous users at its peak,
Napster was a highly publicized network. College students, adults, teenagers and seniors — just about
everyone got in on the action. The name "Napster" became synonymous with the ability to download music
off the Internet, Ask anyone during this time how to obtain music on the internet, and the answer was nearly
always "Napster."
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Slyck News - LimeWire Becomes P2P Icon

This lack of a cultural Icon has slowly begun to change. A recent survey conducted by CacheLogic and Big
Champagne found that nearly 74% of all files traded on P2P networks were music files. CacheLoglc's study
found that Kazaa was no longer a prominent music source, andi that a majority of its population was only
interested in video files. The study did find however, that a majority of file-traders were heading over to the
Gnuteila network for their musical needs.

Page2of2

Gnutella was first introduced to the P2P world in April of 2000. Many in the P2P community largely ignored
this network, yet it did find itself with a sizable following. Slowly, this:,poorly performing network would
become a top-notch community, thanks to the development effortsrof.-LimeWire and BearShare. Out of the
two development teams, LimeWire would become the unequivocal lbader of Gnutella, thanks to its open
source client, lack of spyware/adware and favorable reputation.

During the 2005, Gnutelia and LimeWire would see its population soar. According to LimeWlre's host
counter, this network frequently boasts more thaii 2 million simultaneous users. Some estimates place the
total size of this community much higher — perhaps as many as 6 million.

Observations dictate this is not an unreasonable estimate. Gnutella:h'as grown from a virtually useless
network to a high performance P2P community capable of obtaining.awide array of information. The ease
and resourcefulness of Gnutella, especially for music, has once agaIm.given P2P an icon. LimeWire's cultural
popularity has become parallel, if not greater, than Napster, as it tdo has gained household recognition.

We still ask the question, "How do you obtain music?"
And the answer? "Limewire, of course."

This story is filed in these Siyck News categories
P2P Clients:: LimeWire

You can discuss this article here - 54 replies
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"This report is issued against the backdrop of
an unprecedented settlement between the
unauthorised p2p operator Kazaa and a large
percentage of the music industry. This is an
extraordinarily positive development in the global
fight against piracy."

. JOHN.KENNEDY, OHAIRMA'N II.CEO, IFPI

TACKLING PIRACY- PROTECTING CREATIVITY IN MIJSIC

This report- "Protecting Creativity in Music"—
is the most comprehensive and authoffitative
report on what piracy is doing to the music
industry internationally. Yet even as someone
who is closely involved with the report, I

approach its publication with mixed feelings.

This report performs a very important
educational role. It aims to bring home to
the public, to the media and to politicians
the scale of the problem and the enormity
of the challenges that we face as an industry
in trying to reduce piracy in all its forms.

We need each country and region to know
the problems that are faced locally and more
importantly what can be done to improve
the future of the local music industry.

Even so it is not a pleasurable task
compiling statistic after statistic of doom
and gloom for an industry that gives so
many so much pleasure.

Occasionally we have to remind everyone
that we are an industry- one that provides
enjoyment, employment, creativity and
innovation. One that pays taxes. It is an
industry that, inmany countries, is more
likely to provide jobs for the future than
local manufacturers.

We are committed to making our music
available anywhere, any time, to any
consumer, through any device and in
any format.

We have tried to educate our consumers,
our customers, the media and government
but we do this in the knowledge that piracy
continues to eat away at our business.

And we also know that the pirates make
considerable profit for themselves. The Pirate
Bay, one of the best-known names in digital
music piracy, sells one-day advertisements
on its site for j. 20,000, while passing itself
off as an anti-establishment champion of
"free music",

This report it is not just about doom and
gloom. This report gives me more pleasure
than most as it is issued against the backdrop

of an unprecedented settlement between the strangled by anyone. The time has come to

people who embrace their moral, legal,
social and commercial responsibilities. In this
connection I have been encouraged to hear
that in the UK Cable and Wireless — one of the
big ISPs — has said "we will take whatever
steps are necessary to put the matter right."
What an encouraging step forward! I hope
their peers will follow.

There have been many challenges in the
online environment for the music industry in
the last few years — many of which were
described as "unwinnable". Conventional
wisdom had it that none of the illegal services
could be successfully tamed. First, it was said,
the original illegal incarnation of Napster could
not be beaten. Then, when it was, we were
told we would not be able to do anything
about the so-called decentralised services.

P2p operators and ISPs are in the front line
of our fight against piracy. So of course are
governments. This report outlines a list of
top 10 priority countries where actions-
not lip-service — are most pressingly needed.

The settlement with Kazaa, reported as this
publication goes to press, shows we should
never give up the battle.

Those countries are: Brazil, Canada,
China, Greece, Indonesia, Italy, Korea,
Mexico, Russia and Spain. Some of these
governments have made progress in 2005.
Much more is needed and it is outlined in
this report.

I am realistic — this is only onefurther step in
the battle against piracy. But it is a major
step. Kazaa will not only pay very significant
damages — it will also be making the transition
to a legal model. This is the best possible
outcome for the success for the music
industry. The deterrent message to other
would-be services, which want to try to build
a business on copyright infringement, is
clear. But at the same time Kazaa plans to go
legitimate and our industry will have a new
business partner. A win-win scenario,

Our industry is fighting piracy to protect
creativity in music. Now we will look forward
to what else can be done to create the
right environment for licensed music. The
challenges ahead are still enormous but for
today we will look forward with a cautious
spring in our step.

This report documents a lot of what our
industry is doing to curb internet piracy. In
this area, I would like to think that when we
publish again next year I will be able to report
on 12 months of successful collaboration and
co-operation with internet service providers.

For a long time I have believed that ISPs hold
the key to substantially reducing online piracy.
When I first asked the ISPs for help many of
them made promising noises but the
discussions went nowhere and they have
sought to hide behind laws which were
designed to ensure that the internet flourished
as it evolved. But times have moved on- it is
no longer a time for safe havens for socially
unacceptable or illegal or criminal behaviour.
The internet is no longer in danger of being

An,.A'nti-.Pii".acjVision,: ... „

Piracy of:content on the Inter'riet coritinues
. ifs:metamorphosis.as us'ers shift to new
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::.,„consuImiriig::massive:a'rnoy'nts of,'bandwIdth,
-ISPs.ai'eilqoking for soiu'fiona'that'OptImIze
-:theii-business. Co'mmon to file transfer', on
peej'to:peer and via ISPs i's,a:unique file

. fingerprint that poi'rits to abrightfuture tor
a'nti-piiacy efforts.on the web; To find cuit
what the future.may. hoid visit w'ww,ifpi,org

.,'toread Keviri'Bermeister., 'CEO'of Brilliant
,OjgItal:Entertainment.

unauthorised p2p operator Kazaa and a large look again at who should have responsibility
percentage of the music industry. This is an for what.
extraordinarily positive development in the
global fight against piracy. I am sure those running ISPs are decent

PAGE 3

"This report is issued against the backdrop of
an unprecedented settlement between the
unauthorised p2p operator Kazaa and a large
percentage of the music industry. This is an
extraordinarily positive development in the global
fight against piracy."

. JOHN.KENNEDY, OHAIRMA'N II.CEO, IFPI

TACKLING PIRACY- PROTECTING CREATIVITY IN MIJSIC

This report- "Protecting Creativity in Music"—
is the most comprehensive and authoffitative
report on what piracy is doing to the music
industry internationally. Yet even as someone
who is closely involved with the report, I

approach its publication with mixed feelings.

This report performs a very important
educational role. It aims to bring home to
the public, to the media and to politicians
the scale of the problem and the enormity
of the challenges that we face as an industry
in trying to reduce piracy in all its forms.

We need each country and region to know
the problems that are faced locally and more
importantly what can be done to improve
the future of the local music industry.

Even so it is not a pleasurable task
compiling statistic after statistic of doom
and gloom for an industry that gives so
many so much pleasure.

Occasionally we have to remind everyone
that we are an industry- one that provides
enjoyment, employment, creativity and
innovation. One that pays taxes. It is an
industry that, inmany countries, is more
likely to provide jobs for the future than
local manufacturers.

We are committed to making our music
available anywhere, any time, to any
consumer, through any device and in
any format.

We have tried to educate our consumers,
our customers, the media and government
but we do this in the knowledge that piracy
continues to eat away at our business.

And we also know that the pirates make
considerable profit for themselves. The Pirate
Bay, one of the best-known names in digital
music piracy, sells one-day advertisements
on its site for j. 20,000, while passing itself
off as an anti-establishment champion of
"free music",

This report it is not just about doom and
gloom. This report gives me more pleasure
than most as it is issued against the backdrop

of an unprecedented settlement between the strangled by anyone. The time has come to

people who embrace their moral, legal,
social and commercial responsibilities. In this
connection I have been encouraged to hear
that in the UK Cable and Wireless — one of the
big ISPs — has said "we will take whatever
steps are necessary to put the matter right."
What an encouraging step forward! I hope
their peers will follow.

There have been many challenges in the
online environment for the music industry in
the last few years — many of which were
described as "unwinnable". Conventional
wisdom had it that none of the illegal services
could be successfully tamed. First, it was said,
the original illegal incarnation of Napster could
not be beaten. Then, when it was, we were
told we would not be able to do anything
about the so-called decentralised services.

P2p operators and ISPs are in the front line
of our fight against piracy. So of course are
governments. This report outlines a list of
top 10 priority countries where actions-
not lip-service — are most pressingly needed.

The settlement with Kazaa, reported as this
publication goes to press, shows we should
never give up the battle.

Those countries are: Brazil, Canada,
China, Greece, Indonesia, Italy, Korea,
Mexico, Russia and Spain. Some of these
governments have made progress in 2005.
Much more is needed and it is outlined in
this report.

I am realistic — this is only onefurther step in
the battle against piracy. But it is a major
step. Kazaa will not only pay very significant
damages — it will also be making the transition
to a legal model. This is the best possible
outcome for the success for the music
industry. The deterrent message to other
would-be services, which want to try to build
a business on copyright infringement, is
clear. But at the same time Kazaa plans to go
legitimate and our industry will have a new
business partner. A win-win scenario,

Our industry is fighting piracy to protect
creativity in music. Now we will look forward
to what else can be done to create the
right environment for licensed music. The
challenges ahead are still enormous but for
today we will look forward with a cautious
spring in our step.

This report documents a lot of what our
industry is doing to curb internet piracy. In
this area, I would like to think that when we
publish again next year I will be able to report
on 12 months of successful collaboration and
co-operation with internet service providers.

For a long time I have believed that ISPs hold
the key to substantially reducing online piracy.
When I first asked the ISPs for help many of
them made promising noises but the
discussions went nowhere and they have
sought to hide behind laws which were
designed to ensure that the internet flourished
as it evolved. But times have moved on- it is
no longer a time for safe havens for socially
unacceptable or illegal or criminal behaviour.
The internet is no longer in danger of being

An,.A'nti-.Pii".acjVision,: ... „

Piracy of:content on the Inter'riet coritinues
. ifs:metamorphosis.as us'ers shift to new
file-sharing programmes'that are c'apable

. ofobfuscation. Anti--piracytechnology is
adChes'sing this, but'inevitably.,the costs

, are escalating. With gro'wIrig v'ideo.piracy
::.,„consuImiriig::massive:a'rnoy'nts of,'bandwIdth,
-ISPs.ai'eilqoking for soiu'fiona'that'OptImIze
-:theii-business. Co'mmon to file transfer', on
peej'to:peer and via ISPs i's,a:unique file

. fingerprint that poi'rits to abrightfuture tor
a'nti-piiacy efforts.on the web; To find cuit
what the future.may. hoid visit w'ww,ifpi,org

.,'toread Keviri'Bermeister., 'CEO'of Brilliant
,OjgItal:Entertainment.

unauthorised p2p operator Kazaa and a large look again at who should have responsibility
percentage of the music industry. This is an for what.
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lFPI estimates the trade of pirate discs was worth US84.5 billion globally in 2005. At the same time, almost
20 billion tracks were illegally swapped or downloaded on the internet in 2005.

More than one in three of all music discs
purchased around the world is thought to be
an illegal copy. It is estimated that some 37 per
cent of all CDs purchased (legally or otherwise)
in 2005 were pirate-1.2 billion pirate CDs in
total. Pirate CD sales outnumbered legitimate
sales in 2005 in a total of 30 markets.

The majority of pirate discs sold are CD-Rs
copied on highly efficient burner machines in
small commercial labs. DVD music video
piracy is also expanding, affecting the format's
growth in many markets.

IFPI estimates that almost 20 billion songs
were illegally downloaded in 2005. This is
based on consumer research in 10 music
markets (including the US, Germany, UK
and Brazil) and third party surveys.

While this shows an extremely high piracy
rate for online music, it also illustrates the
vast potential for legal digital music. Record
company revenues from digital music tripled
in 2005 to US$1.1 billion and have continued
to grow strongly in 2006.

PHYSICAL PIRACY SHOWS NO INTERNET PIRACY:
SIGNS OF ABATING LOSSES TO THE INDUSTRY

rights holder is illegal virtually everywhere in

the world. P2P network operators have been
found liable for copyright infringement in

countries around the world.

Services such as Grokster (now shut down
after the US Supreme Court ruling in 2005)
and Kazaa (found infringing by the Australian
Federal Court) became well-known engines
of copyright infringement. In early 2006 the
Belgian and Swiss authorities took action
and closed down Razorback, at the time
the world's biggest eDonkey P2P server.

BitTorrent

Global overcapacity in the optical disc
industry remains a major contributor to
music piracy. Global disc capacity totalled 60
billion units in 2005, compared to a legitimate
demand of only 20 billion units, according to
research firm Understanding and Solutions.
Taiwan remains the largest supplier of blank
CD-Rs, accounting for just over a third of
global supply.

IFPI estimates that the global traffic of pirate
product was worth US$4.5 billion in 2005
based on pirate pffices.

With help from IFPI's anti-piracy teams,
national enforcement authorities around the
globe seized a record amount of discs in 2005
— some 80 million in all. This is double the
amount seized in 2004, In addition, 78 disc
manufacturing lines were seized (representing
a production capacity of 340 million discs) as
well as a record 40,000 CD burner machines,
up from 28,000 the previous year. There was a
significant increase registered in every region,

i))ega) websites

The term 'internet piracy'overs several
different ways in which infringing music is
distributed or downloaded illegally.

Websites such as allofmp3.corn host large
amounts of music but do not have permission
to copy it or deliver it over the internet. These
sites generally offer music either for free or at
very low prices because they do not pay
artists or other rights holders for their work.

This form of internet piracy thrives in particular
in countries where intellectual property rights
are not effectively enforced or where such
rights are weak.

P2P Networks

"Peer to peer" (P2P) netw'orks facilitate
file-sharing directly between individual users
allowing distribution of a music file to millions
of others. Uploading copyrighted files onto
P2P networks without the permission of the

One new development in file-sharing
technology is BitTorrent, which was designed
to distribute large amounts of data between
users without consuming costly server and
bandwidth resources.

Action was recently taken by the Swedish
authorities against one of the largest BitTorrent
services in the world — The Pirate Bay.

Other forms of internet piracy

FTP (or file transfer protocol) sites are one of
the 'traditional'orms of internet piracy and
typically the first place where pirate copies of
new recordings appear, Users can make
material available on FTP sites enabling music
and other files to be downloaded from the
'server'omputer by thousands of people.

Internet relay chat (IRC) was designed to
facilitate communication in discussion forums
such as news groups and fan sites but has
also become a vehicle for music piracy.
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NEW FORMS OF
DIGITAI. PIRACY

Local Area MetMirork tile-sharing

LAN-based file-sharing involves users
who are connected via a local area
network-typically on a university campus
or in a business,

With several thousand students on atypical
campus, a LAN based file sharing network
can easily contain a substantial amount of
unlicensed music, movies and other content

In the US, the music and film industries are
tackling this issue directly with universities,
launching a systematic programme to identify
and curtail campus LAN piracy.

Digital Sheam Ripping

"Stream ripping" is the process of
converting streamed music into a stored file

and represents a significant potential threat
to record company and music
publisher revenues.

Stream ripping devices and software allow
radio or internet webcasts to be converted
into permanent copies of individual songs,
each labelled with artist and track information,
creating a library that substitutes legitimately
purchased music. The user effectively creates
a collection of songs in MP3 format from what
was a commercial radio broadcast.

Inobile music irac

Mobile music piracy is emerging as a threat
to the legitimate industry. Mobile phones can
be used to obtain free music, for example by
means of Bluetooth transfers that enable files
to be transferred from phone-to-phone and
memory card swapping.
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file-sharing and changes in
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The legitimate digital music business is emerging fast, offering consumers diverse channels for
obtaining music online orvia mobile devices. The greatest threat to this new market is piracy.
The music industry is tackling it by various means.

PROVIDING NEW LEGAL
SERMCES

The emergence of legitimate digital music
services is playing a key role in pushing back
of online piracy. Today consumers are offered
the vast catalogue of record

companies'epertoire

via diverse channels. In 2005
this amounted to a fast-growing US$1.1
billion market.

There are now more than 360 legal digital
music services offering over three million
songs to consumers in over 40 countries.

ENFORCEMENT

two biggest European markets, the UK and
Germany, more people regularly buy music
from legitimate services (5%) than regularly
download music illegally (4%).

Research by TNS in the UK conducted in

March 2006 suggests that more than half of
people (56%) who have begun downloading
in the last six months are using legal services,
compared with just two-in-five people
(41%) who have been downloading for
more than a year.

EDUCATION: A JOB
FOR INDUSTFLYAND
GOVERNMENTS

The recording industry has taken action
against illegal services and P2P networks to
give the legitimate market the space to grow.
Actions have been brought against illegal
file-sharers in 17 countries outside the US.
The latest wave of nearly 2,000 cases was
announced in April 2006.

These actions have been taken against
large-volume uploaders who are distributing
hundreds or thousands of copyrighted files
on P2P networks. Profiles of these individuals
vary markedly. They come from all walks of
life ranging from a French chef to a
Finnish carpenter. Settlements have
averaged j.2,633.

Independent research from market analysts
Jupiter carried out in November 2005
suggests that legal action is having an impact
Morethan athird of Europeans whofile-share
said they have cut back or stopped their
activities. This research also found that in the

Education about copyright has a vital role to
play in promoting a digital music business.
IFP) runs multi-country educational projects
aimed at enhancing awareness of copyright
and issues surrounding music on the internet
These have been cited as best practice by
the European Commission, endorsed by the
International Chamber of Commerce and
jointly launched with governments including
Austria, Italy, Ireland, Hong Kong and
Netherlands. They include:

Young People, Music
and the Internet is a
clear and simple guide
aimed at parents. It

explains "file-sharing" and
"peer-to-peer" as well as
how the technology works,
helping them to keep their
children safe, secure and
legal on the internet. It has
been translated into six

INTERNET QovttNLoAD $ALEs (MILUoN UNITs)

languages and is available from
www.pro-music.org and on the charity
Childnet's website
www.childnet-int.org/music. Most recently a
Chinese language version of the guide has
been launched in partnership with the Hong
Kong government.

~8 tg~Ãl8!t '1~7'~)5 Q

Digital File Check is
freely-available software
for all computer users to
download from
www.ifpi.org. It can help
remove or block any of the
unwanted file-sharing
programmes commonly

used to distribute copyrighted files illegally.
It allows consumers to avoid becoming
unwitting illegal file-sharers.

Instant messages have been sent to
more than 53 million heavy illegal music
uploaders in 17 countries, warning them
to stop their activities.

Copyright Use and Security for
Companies and Governments is a guide
for employers, clarifying their responsibilities to
keep their computer networks free from
copyright infringement. The guide is produced
jointly with the Motion Picture Association and
International Video Federation and is endorsed
by the International Chamber of Commerce.
Copies can be obtained from IFPI.

www pro tlluslc org
is a website branded
"everything you need to
know about music online"
available in six languages,
that acts as a gateway to
more than 350 legitimate
sites and is a central

resource of information about music on
the internet.

SingleTracks

Single Tracks Album Equivalent

Albums

Single Tracks

Internet Downloads

76.2

7.6

3.0

I
4.S

144.0

14.4

7.4

11.5

5.9

89%

89%

144%

152%

434%

National campaigns
have been run by
various IFPI national
affiliates, such as the
'Truefan'ite mark for legal
music websites in the

Netherlands; a film aimed at young people
called 'A thousand jobs in the musicindustry'n

France and a lesson pack for schools
produced in cooperation with the Ministry of
Education in Finland.

Source: SoundScan, OCC UK/BPI, BIAJ. tiote: Online dotunloads only excludes mobile.
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INTERNET QovttNLoAD $ALEs (MILUoN UNITs)
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Digital File Check is
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SingleTracks

Single Tracks Album Equivalent
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Internet Downloads
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3.0

I
4.S

144.0

14.4

7.4
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5.9

89%

89%

144%

152%

434%

National campaigns
have been run by
various IFPI national
affiliates, such as the
'Truefan'ite mark for legal
music websites in the

Netherlands; a film aimed at young people
called 'A thousand jobs in the musicindustry'n

France and a lesson pack for schools
produced in cooperation with the Ministry of
Education in Finland.

Source: SoundScan, OCC UK/BPI, BIAJ. tiote: Online dotunloads only excludes mobile.
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P2P LEGAL LtNIBSCAPE
IMPROVES

The legal landscape for P2P networks
changed significantly in 2005 and early 2006.
A string of court judgements across the world
established liability of P2P operators for the
infringement that they promote and benefit-
from rejecting the notion that unauthorised
file-sharing is innocent, legal or victimless.
There were also key judgements against
other unlicensed services:

Ni In June 2005 the US Supreme Court ruled
(in MGM v Grokster) that file-sharing services
that distriibute software with the object of
promoting its use to infringe copyright can
be held liable for the resulting infringements.

allofmp3.corn: Setting the
Recoid Straigrht:

Allofmp3.corn is',a Rus'sian-:based website .

that is not licensedto'offer. IFPI

members'ecordings

for download, either in Russia
or.'anywhere else.

Music:fans should choose fram the many
legal services available which pay artists,
ratherthan su'pporting.an illegal service
that exploits other''. creative efforts solely
for:its own gain,

Proceedings are being taken against
allafmp3.cornboth in:.Russia and
internationally.

The:company claims to have-a license
from:alle'ged Russian collecting.society'.

ROMS;:Harwevrer this soci'ety has not:been.
autherised.by IFPI::members.an'd is nat,
recognised:nationall'y or internationally:

Ronald::Mooij, the secretary-general of
BIEM,.the international organisation, '

that represents:rights

societies,::says'Allofmp3.corn

is a notorious'website
which'is:illegally making. available music .

interriationally without:paying composers
and sarigwriters. ROMS, the, body fn
Ru'ssia'which allofmp3tcomt claims'ha's
licensed it, does not hav'e any:mandate

'hatsoever to licence allofmp3.corn:for
our members'echanical.rights.' .

In.R'ussIa;:the criminal::triial of
allofmp3;corn's former director is "...
underway, and more criminal
investigations are

ongoinIg.'utside'Russia;a'German

caurus:ha's:",,
granted:ahlnjunctioniag'ainst thi. site. In

the UK, the first court'action is also:being
taken,against allofrnp8'.corn. In June,2006

, the UK:High

Court'Issued..praceedrln'gs'gainst

the'operator pf the site aindwas
given permission to ser've,:those, ',

proceedings in Russia'.

e In August 2005 Seoul Distriict Court ordered
Soribada a Korean P2P service to prevent
its users to swap copyrighted songs, or
shut down.

e In September 2005 the Federal Court of
Australia held that Kazaa was guilty of
copyright infringement and ordered it to
shut down or implement copyright filters,

6& Also in September 2005, a Taiwanese court
issued a criminal conviction to the directors
of the Kuro P2P service which was in

breach of intellectual property rules.

o November 2005 saw the Grokster P2P
network agree to shut down operations in

light of the US Supreme Court's ruling.

e In February 2006 the Danish Supreme
Court ruled that under EU law, ISPs can
be obliged to terminate the connections of
customers who illegally upload material.

o May 2006 saw the American operators of
BearShare agree to cease to operate any
music or film download services and sell
its assets to the legal file-sharing
service iMesh.

e In June 2006 the Dutch Court of Appeals
ruled against zoekmp3.corn, effectively
declaring that deep linking to infringing
mp3 files is illegal in the Netherlands.

VIRUS FEARS SURROUND
ILLEGAL P2P

Concern about P2P spyware, viruses and
threats to privacy have played as significant a
part in deterring illegal file-sharing as well as
legal actions by the music industry.

StopBadware.org, an organisation based in
Harvard and Oxford Universities, says that 60
million people's computers in the US now
have software that hampers the machine's
performance. The group named Kazaa, one
of the most popular P2P networks, as a prime
source of such spyware.

Research from TruSecure concluded that 45
per cent of the executable files downloaded
through Kazaa contain malicious code like
viruses and Trojan horses after testing 4,500
such files.

P2P network worms also spread using these
services. The most widespread are Kazaa
P2P network worms which usually locate
a Kazaa client shared folder and copy
themselves there with an attractive name,
of a popular song for example. Sometimes
such worms replace real sound files and can
host dangerous viruses.

Many users find themselves downloading the
wrong files as the names and descriptions for
them can be misleading and users can end up
with inappropriate material. In some cases

paedophiles have used P2P communities
to distribute pornographic materials and
make contact with children.

Research by analysts Jupiter showed that of
those Europeans who said they have given
up or cut down their illegal file-sharing activity,

35 per cent did so because they were
worried about the effects of viruses on
their computers.

LandmarkVi'ctoiyJn
'. Kama:Case.'"

In September 2605 the Federal Court of: .

A'ustralIa:issued a:landmark.rulirig'that
file-sh'aiing:.service;.Kazaa orie of th'e

bi'goest':.erigines of'copyrjclht theft',aridone
of the most well:-.known'brands',inimusic

piracyworldwide;,.was liable for massive 'opyrightinfringemerit,abel.ordered it to
'mplemsntfilteriing;.":

Kazaa hadbeen'the'world's big'gest .

sirigle'internet piracy operation wjthf2;4
millior'i risers worldwide.

Victory'ver Kaza'a in'the courts:was.a.
major,development irl.the evolutiori of a.
healthy legitimate market. The:legitimate
sector::cannot compete:on price with,
illegal-.sites that pay

nor.royalties'oi'copy'right

fees a'nd so iegal action is.
needed to clear a''path for gro~h'for"

"such::music seniices;:

The.decision was'a resouriding"signal
to-:athrer.".Enauthorised file.-swappjrig i 'etworks;They should adapt their..

systems and go legItjmate now::,: -'.'.

;:des
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THE SPREAD OF
PRE-RELEASE PIRACY

New releases are the lifeblood of the music
industry and pre-release piracy has a serious
effect on legal sales and on record companies'bility

to reinvest in new artists.

Pre-release piracy is a growing problem for
the music industry. New recordings can be
posted on the internet through a range of
distribution platforms including websites and
peer-to-peer (P2P) networks. They have the
potential to reach mass distribution within
hours. Already in 2006, key new releases by
Placebo, Franz Ferdinand, The Strokes, The
Flaming Lips and, most recently, The Red Hot
Chili Peppers, were available illegally online
weeks before release.

The Family Entertainment and Copydight Act
(2005) in the US singled out pre-release piracy
as a problem and allowed for penalties to be
imposed on those who pirate copyrighted
works before they are released into the
legitimate market.

The new generation of web-based pirate
distribution — web and FTP sites — are
frequently the first source of illegal music on
the internet. News of the leak quickly spreads
over blogs and chat rooms and files begin to
appear in P2P networks. This has a multiplying
effect over the subsequent period of weeks.

a period of 3 0 weeks from the day of the
first leak. The release saw an intense and
co-ordinated pre-release anti-piracy effort by
IFPI and its national affiliates. A large number
of "notice and take-down" warning letters
were sent to facilitate the removal of the
infringing content.

The industry's anti-piracy effort focused
immediately and effectively on the first leaks
via web/FTP sites. Within only the first two
weeks of the leak of 'Meds', these actions
potentially prevented some 450,000 illegal

downloads, based on an assumption of
average downloads per day. This figure would
have multiplied rapidly in subsequent weeks,
with files being transferred to other channels
of distdibution and further proliferating.

The subsequent proliferation of copies of
'Meds'nto P2P networks was controlled as
a result of industry action. By release week,
some 3 4,000 uploaded copies of 'Meds'ad
been made available for download on P2P
networks- far less than would have been
available without the anti-piracy measures in

the early weeks.

Pre-release piracy is not restricted to the
internet. Four weeks after appearing online,
pirate discs of 'Meds'ere being sold around
the world; first being found in Lithuania„ then
Mexico, Thailand and Ukraine. In most cases
these pirate copies originated in Russia.

..LIF"=.4U:,
ORIGINAL AR WORK

INFRINGING ARTVVORK

INFRINGING ARTVVORK

IFPI and its member record companies
actively combat pre-release piracy,
concentrating as closely as possible on
the source of the problem. The priority is to
tackle the first leaks on the internet, thereby
limiting the subsequent spread of illegal
copies, and potentially stopping millions
of illegal downloads.

Ten Weeks in the Life of a
Pirate Pre4telease

ILLEGAL ALBUM FILES UPLOADED ON PEP NETWORKS
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ln early 2006, IFPI tracked the illegal
distribution of Placebo's new album 'Meds',
via the internet and as physical copies, over

2)000
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TIMELINE OF EVENTS
The first single from Placebo's 'Meds'eaked via a German-based website ten weeks prior the oflicial release of the album. A week later the entire album could be
found on web/FTP sites and then on P2P networks.
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An initial leak of Infringing files in two countries, Germany and the US, snowballed into files being found in 20 countries by the week of official release of the album
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CUSTOMS OFFICAL
ARRESTED IN PARAGUAY

SPANISH POLICE SMASH
PIRACY SYNDICATE

NEW FRONTLINE: BARS AND
RESTAURANTS

Police in Spain smashed a syndicate that was
believed to be responsible for releasing over
one million pirate music and film discs onto
the Spanish market every month.

A Paraguayan customs official was arrested in

September 2005 after he offered a US$2,000
bribe to the director of the country's Special
Intellectual Property Rights Unit (UTE).

The official was seeking the release of a
shipment that had been seized by the
authorities and which contained more than
700,000 blank CD-Rs and 520,000 blank
DVD-Rs. The seizure was part of a
programme by the Ministry of Commerce and
Industry to stop the import of blank media into
Paraguay which fuel the market for pirate
music products.

Forensics

IFPI.'s forensics teams.use the.latest
laboratory techniques to trace pirate
production from source.

Investigators recently found a.legitimate'utch
retailer was unwittingly selling CDS

madeby one of Europe's most notorious
pirate CD factories, Research showed that
the firm had bought nearly 130;000 pirate
units.through a

'front'ompany','FPI.also

gave:forerisic assistance to
police:in:California, who tookaction
against more than:.a:dozen.plants.
manufacturing:illegal discs over the:past
.18 months. The team.matched'seized
disc's.agalhst exempiars from these
plants-- proving them the source of
illegal:material,

''fn January 2006 a case agaihst one ofthe
owners of these plants was brought to
court. The defendant tried to denythat the
pirate,discs came from his faotoiy, but.lFPI
was able to show that.its scientific.analysis
was correct and that there:wa(s no way to
tamper withtheevidence at ariy Cage in'ts

investigations, The.defehdant changed
his pleato guilty. The DA of:the.'LA County
Sheriff's.Department wrote to IFPI saying
thecase would not have been cracked
without its support,

'orensic researcrh:al's'o'.enabIes IFPi'to
monitor the soUrce of pirated material
foundiaround the world. Armed:with
forensic evidence, IFPI'can workwith the,
relevant qovernments to:get these ilj'egal

plarits c!osed down,

In the largest operation against music and
film piracy ever undertaken in Spain, police
arrested 75 people in October 2005 in raids
on nine addresses.

The former Minister of the Interior, Jose
Antonio Alonso, praised the police for their
work and pointed out the damage that music
pirates were causing and the fact that they
were using their profits to fund drug related
offences and money laundering.

Massive amounts of material were seized by
the authorities including more than 60,000
recorded CD-Rs, nearly 50,000 DVD-Rs
and more than 130,000 inlay cards, The
pirated music included works by both
Spanish and international artists, The raids
also found 21 counterfeit identity cards and
four stolen passports.

TAIWANESE
PIRATES TACKLED

The industry and local authorities in Taiwan
are combining internet and traditional
investigation techniques to tackle illegal
music websites.

In June 2005 the government's Integrated
Enforcement Taskforce raided the residence
of a website operator in Taipei. They found
no illegal music files in the computers onsite,
but they did locate more than 20 optical discs
carrying infringing software.

The operator was subsequently found to
have stored all the music files on servers in

Shanghai and to be funded by a well-known
file-sharing service in Taiwan. Computers
containing suspect materials and bank
account books were also seized.

ITALY'S ANTI-TERRORIST
SQUAD SEIZES PIRATE CDS

Italy's anti-terrorist squad conducted a series
of raids in December 2005 aimed at
dismantling an arm of the Algerian-based
GIA Islamic terrorist group.

The raids took place in Naples, Ventimiglia and
Milan. They led to the seizure of warehouses
controlled by the organisation and containing
a large number of counterfeit products.
Colonel Grimaldi, who coordinated the raids,
said the investigation proved that the group
was obtaining funding by selling pirated and
counterfeit DVDs, CDs and fashion goods.

Restaurants and bars have become the new
frontline in southern Europe's battle against
physical piracy. In a technique known as
"top mochila" (rucksack) hawkers approach
patrons and attempt to sell them pirate
music and films.

The Spanish record industry has conducted
education campaigns to raise the awareness
among bar and restaurant owners and
managers, as well as the general public,
that the buying and selling of such material
is illegal.

In April 2006 Madrid's local authorities
launched a poster campaign warning of
jail sentences for pirate CD sellers in bars
and restaurants.

ltaining Anti-Piracy Ofiicers

The frontline in the battle against piracy
around the world are local enforcement
agencies. Recording industry teams
advise and.train them and this is an
important enforcement priority for IFPI.

In 2005, IFPI investigators trained more
than 1,000 law enforcement officers in

21 countries.

Multimedia training,programrnes are
'vaiiable in.a variety of differerit languages,

providing up-to-date information about .

the identification of pirated..products,

Aweb learnirig project and.resource
library developed:in.2005:has now been
translated. into Portuguese,and.Spanish

" to cjivetrainirig staff access to.more
'esources when tackling the crucial

Latin.American territories,

A pocket guide jointly designed by:IFPI

and.the M'otion.Picturre Amociatlon (MPA)

has bean translated arid publishe'din 12
: languages and man'y tens:of thousands

. have been distributed.to Iaw enforcement
officers worldwide.

.. For fuiiher information:please contact:

'rainingoifpi;org

The team can.be:.contacted at
forensicsOoifpi.org.
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CUSTOMS OFFICAL
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SPANISH POLICE SMASH
PIRACY SYNDICATE

NEW FRONTLINE: BARS AND
RESTAURANTS
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In the largest operation against music and
film piracy ever undertaken in Spain, police
arrested 75 people in October 2005 in raids
on nine addresses.

The former Minister of the Interior, Jose
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PIRATES TACKLED
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 i
lFPl monitors progress in tackling piracy around the world. Below are outlined ten "priority count~ies"
based on three criteria: the importance of their legitimate market, the local trend in piracy and the degree
of action their governments are taking to counter the problem. An additional four territories merit "special
focus" status because of the particular nature of their piracy problem.
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BRAZIL
Brazil's music industry has lobbied the
government for many years to undertake a
nationwide anti-piracy campaign. In 2004,
these efforts began to pay off as the authorities
woke up to the scale of the problem and
created a National Anti-Piracy Council.

This Council began operation in 2005 and
consists of officials from the Justice and
Economic Ministries, as well as the Federal.
Police, Customs and participants from
private industry,

There have been some encouraging signs
that the Council's efforts are starting to have
an impact, Major operations have taken place
at the border with Paraguay and raids were
conducted across the country mainly in Sao
Paulo and Rio de Janeiro,

The raids cut the number of pirate music
stands in both major cities, Across the
country CD piracy fell from 52 per cent in

2003 to 40 per cent in 2005, according to
the latest survey conducted by the national
record Industry.

There are still major problems however.
Despite the high number of operations on
the Paraguay border the illegal importation of
blank optical discs into the country continues
as well as the offer of illega! products in flea
market (it is estimated 300 million blank
CD-Rs were smuggled into Brazil last year).

The Brazilian courts still seem apathetic to
the pirate threat — the recent raids produced
a large number of arrests but a negligible
number of convictions with deterrent
prison sentences. The Sao Paulo State High
Court is expected to rule later this year on the
important precedent judgment handed down
in 2002 by a lower court against Novodisc
and Trace Disc Multimedia, CD manufacturers
found jointly liable for making tens of
thousands of pirate CDs featuring music by
major international artists. If the decision is
upheld this would demonstrate the Brazilian
judiciary's commitment to effective
anti-piracy enforcement.

In addition to the commercial physical piracy
problem faced by the Brazilian music market,
illegal downloading of music files through P2P
international networks seems to be growing
at an alarming rate.

Research by IPSOS in March 2006 shows
that one billion songs were downloaded
illegally in 2005 in the country. This
combination of internet and physical piracy
poses a massive and continuing threat to the
legitimate music industry in Brazil. The legal
market saw a drop of 19.5 per cent in units
and 13.4 per cent in local currency sales in

the course of 2005.

: Pri'o'iitiesi

o'Coritinuetoimplement the National Plan
.Against Piracy including additional actions
in th'e major markets of Sao Paulo and
Rio de Janeiro;

oi Continue to take actions to prev'ent the
smuggling and illegal importations blank
CD-R's and DVD-R's,

o Implement anti-piracy Education
Campaigns..

Legitimate online services have struggled in

the face of outdated copyright laws and the
resulting widespread digital piracy. It is
estimated that more than one billion music
files were swapped online in Canada in 2005,

The Canadian government has a key role to
play to address the threat to the country'
cultural and creative economy. Canada has yet
to fumll its longstanding commitment to ratify
the 1996 WIPO Treaties to protect digital
copyright. The Supreme Court of Canada, in a
landmark case on online music, lamented that
Canadian courts will continue to "struggle" to
apply outdated copyright laws until Canada
ratifies the WIPO Treaties.

The Organisation for Economic Co-Operation
and Development ("OECD") reports that
Canada has the highest per capita incidence
of unauthorised file swapping in the world.
Consequently, digital music sales account for
less than three per cent of recorded music
revenue, compared to an average of six per
cent across the developed world.

For Canada's music industry, the rise of file

swapping has coincided with a 42 per
cent- or CAD$558 million- decrease in

annual retail sales between 1999 and 2005
and a 20 per cent loss in employment.
National surveys revealed that of those
Canadians spending less on music products,
by far the largest single reason cited was
downloading/file sharing/CD burning.

The cause of the underperforming digital
market is clear from the experience of
Canadian artist Jully Black, Ms. Black
witnessed 2.6 million illegal file swapping
requests for her musio in the first two weeks
of her album's release in 2005, while she
struggled to sell 15,000 copies of the
same album.

Physical piracy has also played a part, with
inadequate enforcement resources and lax
border controls allowing the infiltration of
pirated physical products,

Canada's failure to take effective steps to
control digital and physical piracy has raised
international concerns. The United States
Trade Representative (USTR) has placed
Canada on an international Watch List in

2006, and the United States will conduct an
Out-of-Cycle Review to monitor Canada's
progress on intellectual property ffights (IPR)
issues under the leadership of its new
government. The USTR reports that "key
areas for action include the ratification and
implementation of the WIPO Internet Treaties,"
"amendment of the copyright law to provide
adequate and effective protection of
copyrighted works in the digital environment,"
and improvements to Canada's IPR
enforcement system, including addressing
weak border measures that allow international
trade in pirated products.

The Canadian Recording Industry Association
(CRIA) has called on the Canadian government
to adopt updated copyright laws, comparable
to those of Canada's global competitors, and
in accordance with international treaties. It

has commissioned research that illustrates
the clear damage that illegal file swapping is

doing to Canada's copyffight industries and the
widespread support among Canadians for
modernising Canada's copyright laws, and it

has launched a national campaign to protect
and promote 'products of the mind'.
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Hght years after committing to prompt WIPO
Treaty ratification, the outgoing Canadian
government finally introduced legislation to
do so in the summer of 2005. The bill died
when an election was called last autumn.
The new Heriitage Minister has publicly stated
Canada's commitment to ratification of the
WIPO treaties.

Priorities

There are also at least eight Chinese-based
P2P services assisting in large-scale illegal
file-sharing. Most of these illegal sites or
services offer songs for free, generating
income from advertising and other services.
China has sent public signals in 2005 and
2006 indicating a willingness to address its
rampant piracy problem-they need to be
translated into a meaningful change on the
ground through a programme of sustained
enforcement.

The industry is stepping-up its own anti-piracy
efforts in Greece. Investigators work with the
police, providing them with information about
duplication plants and distribution networks,
identifying pirated products and testifying for
them in court.

lO

e Modernise copyright laws to, protect
copyright in the digital age and ratify the
WIPO internet treaties;

') Educate Canadians about the importance
of. intellectual property rights and the
dangers of illegitimate P2P services;

~ Strengthen border enforcement and
: . provide additional resources and training
" to.customs officers and domestic:law.

. enforcemeht personnel..

Physical piracy levels in China continue to
be among the highest in the world, with over
85 per cent of the units sold in the market
being pirate,

Digital piracy is progressively worsening as
the number of internet users increases and
broadband penetration rises dramatically. In

2005 alone over 10 million broadband lines
were added in China according to Point Topic,
making it the second biggest broadband
market in the world after the US, which
establishes the potential for a booming legal
digital market but also for more online piracy.

Such piracy is driven by hundreds of websites
offering streams, downloads or links to
unauthorised song tiles and the seven or so
specialised 'MP3 search engines'hat offer
deep-links to thousands of infringing song
files for instant download or streaming. The
largest of these search engines is Baidu,
which has been sued by the international
record companies in Beijing.

The recording industry in China has sent out
more than 1,500 warning notices to ISPs
calling for them to take down illegal sites; a
further 10,000 notices to remove infringing
files and has filed more than 80 civil suits
against internet pirates since 2003.

It has increased anti-piracy action by
assisting the authorities with raids and the
seizure of pirate music CDs. Such
enforcement actions in 2005 helped lead
to the closure of six CD plants and suspension
of business licences of eight others. This will

hopefully be the foundation of a more fruitful

long-term partnership.

To date, there have been few criminal cases
brought against music pirates and the
penalties are far too low. The profit
requirement in the criminal code and the
high thresholds for applying criminal penalties
also make it difficult or even impossible for
criminal action to be taken against pirates.

Priorities:

e Take criminal'actions against infringers,
both for physical and internet piracy,
with severe sentences imposed;

':Removethe profit requirement and high
thresholds fo'r taking.:criminal,action; .

'

Simplify censorship reg'ulations:s'o
. that I'egitimate:releases.are not held up:

while their, pirate clone's:have:easy:.and
immediate access to the marks»t

e Allow foreign record companies ac cess'o

the market so that.they:can assist in
the fight.against'piracy'by'providing

': le'gitimate'pi oducts in a timely manner,
to the'Chinese market.

Greece's piracy problem largely takes the
form of pirate CD-Rs being sold by street
vendors many ofwhom are illegal
immigrants.The physical piracy rate is
around 50 per cent, with local and international
repertoire being hit, while internet piracy is
also a rapidly growing problem.

The Greek industry also works with the
Ministries of Culture, Public Order, Justice and
Commerce, the Hellenic Police, the Fiscal
Police and the Judges Association on behalf
of the creative community.

Greece's Ministry of Public Order and the
police are cooperating in the fight against piracy
Last year, the Hellenic Police arrested more
than 2,000 people for copyright crimes in

nearly 2,000 raids.

Yet these actions are undermined by the
leniency of the Greek judicial system and the
insufficient application of Copyright Law
provisions in the courts. The Fiscal Police
also remain largely inactive in the fight against
music piracy.

Priorities:

o Introduce substantial deterrent penalties
for infrihgers. Criminal records should be

'pdated mor'e quickly and.notices af
arrestsand convictions sent to the
immigration authoi:ities;

e Intreduce thorough spot checks:by
'he Miriistry ofCommerce on people.
employed in the black market,

wr Impose administrative fines for both
buyers and:sellers of pirate music
pi'oductsusing the'Fiscal Police;

'

Tighten:its bolder:controls and,st'ep.-up
the monitoririg of organised crime rings.
which:are largely:using:illegal immigrant
labou'r,.illegal':immig'rants wha:commit
cop'yright:crimes should'be carisIdered

'or,deporiatIon;

!~ A'pply the'strict tax auclits it applies'ta
Greek riationals:to:all'workers:in
the country.,
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police, providing them with information about
duplication plants and distribution networks,
identifying pirated products and testifying for
them in court.

lO

e Modernise copyright laws to, protect
copyright in the digital age and ratify the
WIPO internet treaties;

') Educate Canadians about the importance
of. intellectual property rights and the
dangers of illegitimate P2P services;

~ Strengthen border enforcement and
: . provide additional resources and training
" to.customs officers and domestic:law.

. enforcemeht personnel..

Physical piracy levels in China continue to
be among the highest in the world, with over
85 per cent of the units sold in the market
being pirate,

Digital piracy is progressively worsening as
the number of internet users increases and
broadband penetration rises dramatically. In

2005 alone over 10 million broadband lines
were added in China according to Point Topic,
making it the second biggest broadband
market in the world after the US, which
establishes the potential for a booming legal
digital market but also for more online piracy.

Such piracy is driven by hundreds of websites
offering streams, downloads or links to
unauthorised song tiles and the seven or so
specialised 'MP3 search engines'hat offer
deep-links to thousands of infringing song
files for instant download or streaming. The
largest of these search engines is Baidu,
which has been sued by the international
record companies in Beijing.
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It has increased anti-piracy action by
assisting the authorities with raids and the
seizure of pirate music CDs. Such
enforcement actions in 2005 helped lead
to the closure of six CD plants and suspension
of business licences of eight others. This will

hopefully be the foundation of a more fruitful

long-term partnership.

To date, there have been few criminal cases
brought against music pirates and the
penalties are far too low. The profit
requirement in the criminal code and the
high thresholds for applying criminal penalties
also make it difficult or even impossible for
criminal action to be taken against pirates.

Priorities:

e Take criminal'actions against infringers,
both for physical and internet piracy,
with severe sentences imposed;

':Removethe profit requirement and high
thresholds fo'r taking.:criminal,action; .

'

Simplify censorship reg'ulations:s'o
. that I'egitimate:releases.are not held up:

while their, pirate clone's:have:easy:.and
immediate access to the marks»t

e Allow foreign record companies ac cess'o

the market so that.they:can assist in
the fight.against'piracy'by'providing

': le'gitimate'pi oducts in a timely manner,
to the'Chinese market.

Greece's piracy problem largely takes the
form of pirate CD-Rs being sold by street
vendors many ofwhom are illegal
immigrants.The physical piracy rate is
around 50 per cent, with local and international
repertoire being hit, while internet piracy is
also a rapidly growing problem.

The Greek industry also works with the
Ministries of Culture, Public Order, Justice and
Commerce, the Hellenic Police, the Fiscal
Police and the Judges Association on behalf
of the creative community.

Greece's Ministry of Public Order and the
police are cooperating in the fight against piracy
Last year, the Hellenic Police arrested more
than 2,000 people for copyright crimes in

nearly 2,000 raids.

Yet these actions are undermined by the
leniency of the Greek judicial system and the
insufficient application of Copyright Law
provisions in the courts. The Fiscal Police
also remain largely inactive in the fight against
music piracy.

Priorities:

o Introduce substantial deterrent penalties
for infrihgers. Criminal records should be

'pdated mor'e quickly and.notices af
arrestsand convictions sent to the
immigration authoi:ities;

e Intreduce thorough spot checks:by
'he Miriistry ofCommerce on people.
employed in the black market,

wr Impose administrative fines for both
buyers and:sellers of pirate music
pi'oductsusing the'Fiscal Police;

'

Tighten:its bolder:controls and,st'ep.-up
the monitoririg of organised crime rings.
which:are largely:using:illegal immigrant
labou'r,.illegal':immig'rants wha:commit
cop'yright:crimes should'be carisIdered

'or,deporiatIon;

!~ A'pply the'strict tax auclits it applies'ta
Greek riationals:to:all'workers:in
the country.,



 
INDONESIA

Physical music piracy is endemic in Indonesia
with rates at nearly 90 per cent. There are
more than 40 CD plants in the country and
nearly half of them are not even registered
with the Ministry of Industry as required. At
the same time, large numbers of illegally
imported discs from Taiwan are in circulation
in the country.

The government has shown it understands
the problem at a conceptual level and is
showing some promising signs of stepping-up
enforcement. However, this has yet to
translate into real changes on the ground.
IFPI is training local authorities to enforce their
new powers under the Optical Disc Law.
This initiative has included recent sessions in

Jakarta, Yogjakarta, Surabaya and Batam.

Unfortunately, central government has barely
begun to get a grip on the problem. Many of
the agencies and departments that deal with
the piracy problem fail to coordinate on their
operations and initiatives.

The Ministry of Industry has been slow at
monitoring pirate CD plants on the ground
and seems content to simply register and
licence them — and only 24 plants are
currently licensed.

The police however are stepping-up their
anti-piracy activity in many areas. In late
2005 Jakarta police undertook raids against
high-profile targets, such as the most
notorious shopping mails and markets.
In one day 800,000 discs were seized from
two major mails.

In a concerted raid on street vendors in

February 2006, the Polda Metro Jaya Police
arrested more than 200 people on various
copyright infringement charges and seized
in excess of a quarter of a million discs of
all formats.

The police have tended not to cooperate
with the industry in these raids, although they
are willing to consider forensic evidence from
IFPI to initiate or support enforcement action.
They have also requested further training in

the recognition of pirate product and evidence
handling procedures.

In March 2006, the long-anticipated
Intellectual Property Task Force was finally
established by presidential decree. It is

hoped that this will provide the coordinated
response to intellectual property enforcement
that has been lacking so far from the
Indonesian government,

There is no doubt that Indonesia is a country
wrestling with big problems, there are almost
daily demonstrations in the capital, but there
are signs that the authorities realise they need
to clean up their act on intellectual property.

Priorities

&» Improve th'e'coordination betweeri th'

various ministries'arid agericies involved .

in the fight against piracy;

'-" Step-up the role of the Ministry of Industry
from mere registration to the enforcement
of intellectual property rules;

eWork in conjunction with the industry
when c'oriducting raids an pirate optical
disc plants to.help secure eviderice.

ITALY
Italy continues to have one of the biggest
physical piracy problems in Western Europe,
backed by organised criime, This is now
compounded by increasing digital piracy,
calling for stepped-up actions against illegal
file-sharing and p2p operations,

CD-R and DVD-R burning are a major
problem and new technology means that the
manufacturing base and distribution networks
are becoming harder to trace.

The Italian recorded music industry has
lobbied the government to introduce
legislative changes to strike back at the pirates
and called for more rigorous law enforcement.
Indeed successive Italian governments have
tried to combat the problem, passing
anti-piracy amendments to the Copyright
Law in 2000, implementing the EU Copyright
Directive in 2003 and issuing the Urbani
Decree against anti-P2P abuse in 2004.

The Anti-Piracy Law has raised maximum fines
from 11,550 to j.15,500 and minimum prison
sentences were increased from three to six
months, although they can still be suspended.
At the same time, maximum prison sentences
were raised from three to four years, The
government has also implemented the 2005
Competitiveness Decree which means that
consumers who buy pirate goods can face a
fine of up to j.10,000.

Police have also stepped-up their level of
enforcement with a series of raids in 2005 in

which they seized a greater number of pirate
products and subsequently brought an
increased number of prosecutions.

The police have developed an excellent
relationship with FPM (the Italian Music
Industry Anti-Piracy Federation) and this has
helped them be more proactive about
tackling piracy than many other police forces
in the world.

At the same time, some judges have begun
to impose more deterrent sentences on those
caught and this has lead to greater publicity
and subsequent public awareness of
copyright crimes. There is however a real and
continuing problem with the judicial system
under which many prosecutions take years to
come to trial.

There is no doubt though that Italy needs to go
further to crackdown on the organised gangs
that are running much of the pirate music trade
in the country.

PrioritiesI

e Iricorporate-meaningful deterrent
sentencing.for copyright crimes irito the
Italian:judicial system;

o Educate judges about the seiious nature
of breaking.intellectual property rules
and the network of criminals behind the
physical pirate music trade,'

Continue its high-;profile police
crackdowris,against.'gangs.engaged
iri the pirate musi'c trade.and„illegal
P2P networks.
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Music piracy in Mexico is a problem of alarming
proportions. Independent research shows that
108 million pirate products were sold last year
compared to 67 million legitimate products.
The number of pirate stands remained constant
at around 50,000. Anti-piracy campaigns in

Mexico City, Guadalajara and Monterrey saw
the number of stands reduced, but the number
increased in areas that only see sporadic
anti-piracy action, such as much of the south
of the country.

Internet piracy is also beginning to gain ground.
Independent researchby IPSOS showed that
570 million songs are downloaded illegally

every year. More than 60 per cent of illegal
downloaders accessed their music at internet
cafes and at least 40 per cent of them said they
downloaded music to burn onto a CD-R.

The industry is working with the government
who seem committed to turning the tide against
piracy. The seizure numbers for 2005 reflect this
ongoing partnership. The total number of
optical products seized reached 33 million units,
while at the same time more than 7,000 burners
were taken out of circulation and 25 people
were convicted of copyright infringing offences.
These seizures were the result of campaigns
that were limited to Mexico's major cities, due
to the limited funding that was available to the
Attorney General's Oflice.

In addition to these actions, the industry is

working with local and regional government on
a special project in Guadalajara called 'Mexico
Plus'see page 9). The scheme combines
intense enforcement, lobbying and
communicating with consumers.

Priorities:

e Allocate enough resources to the
Attorney Genera! s Office to run a
nationwide enforcement camp'sign;

e Secure approv'al for a bill iri:Cpngrress
'

that:piovidesfoi: ex officio aetio'ns'in '

cases of piracy;

s&.,introduce 'a bill.that would:elimiriatethe ".„

"for profit" requirement'in casesof-piracy
to crackdown on illegal file-.sharing;

e Urge municipal authorities to copy
Guadalajara's successful license
revocation campaign for the:vendors of
pirated.product;

e Develop education:campaigns.in
schools and colleges that address the
detrimental effects and legal risks of
copyright infringement.

Russia has the world's second biggest
physical pirate market and is also host to a
number of copyright infringing websites, such
as allofmp3.corn, that are hurting the music
industry in Russia and internationally.

The country has 56 active optical disc plants
and mastering facilities that can make almost
700 million discs per year, a figure that is

substantially higher than the overall legitimate
domestic demand. Not surpfisingly, counterfeit
music CDs made by 21 of these plants
have been found in 27 countriies over the
last three years,

At least nine plants are located in restricted
access regime enterprises ('RARE'), which
are state-controlled enterprise zones. In 2005,
the Russian trade minister German Gref
acknowledged that there may actually be as
many as t 8 of these plants in RARE sites.
While plants are regularly raided, none of their
owners have ever been convicted and only
conditional sentences have been passed on
some of their workers.

The recording industry has been involved in

4i large cases against optical disc plants and
large warehouses in the past three years.
Three-quarters of these cases have not been
resolved as investigations have either dragged
on indefinitely or been terminated on dubious
legal grounds.

in the few cases that did proceed to court, no
deterrent sentences were issued and only a
small number of pirate CDs were destroyed.
These enforcement measures clearly have not
yet had a deterrent effect on reducing piracy in

Russia - commercial pirates need to receive
prison sentences.

There are some promising signs of a potential
change in approach in enforcement. These
include the participation of officials from the
General Prosecutor's office and federal law
enforcement agents as well as the active
involvement of FSB in some raids against
optical disc plants.

The new Federal Service charged with
ensuring compliance with licensing regulations
(Rosokhrankultura) started to use new
measures against optical disc plants available

under licensing regulations. A raid in

November 2005 on the Raff plant near
Moscow led to a suspension of a license
while a criminal prosecution proceeds.

Priorities:, .

~- 'Ap'p'oirit a coordinatin'g:body in the fight
"a'gajnSt physical and'digItal pilacy

, -.-:w'ith.aise'n'io'r"political.fIgurre.i'ri:charg'e .

','of.op'eratioris'„,

e',:,Tak'e:firm actions."agairist onlirie piracy,
'ncluding the unauthorised websites

selling music.to consumers in. Russia
an'd abroad;

' Step-up raids on pirate optical disc
plants

arid
foli'w these up with:vigorous

'rosecutions and.deterrent sentencing;

e Makethre:legal process faster and more
transparent to avoid the endless delays
that mean pirates are free to:continue

'. their business;

e Tighten border controls.to prevent the
'' large-scale.illegal export of pirate and
.counterfeit discs.

'OUTHKQREA
Internet piracy is rife in South Korea and is
severely hampering the development of the
legitimate music market in the country.
However, there are some signs of
improvement so this situation may change
in the future.

With exceptionally high rates of broadband
and mobile wireless penetration, South Korea
has become one the world's most advanced
digital music markets, with high levels of
online and mobile music sales but
considerably higher levels of internet piracy.

There are hundreds of websites offeriing

unauthoriised music files for download to
computers or mobile devices and numerous
illegal music file-sharing services. There is also
widespread use of music on blog sites and
other streaming services.
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DDQC)
New technology has allowed the growth
of a number of digital broadcasting services
(DMB) that transmit high-quality music videos
to mobile phones via satellite without the
right holders'ermission. Record producers
gained a victory in 2005 when they were
granted exclusive transmission rights in

a new copyright law.

In April, the National Assembly passed the
Music Industry Promotion Act, which aims to
regulate service providers offering music on
the internet.

In August 2005 the courts granted an
injunction against Soribada, the largest local
P2P service in Korea, leading to the complete
shut down of the service towards the end of
the year.

Despite this progress, the South Korean
government's enforcement actions against
internet pirates remain sporadic due to the
lack of a centrally coordinated enforcement
agency with the power and resources to deal
effectively with infringements.

SPAIN
Spain's piracy rate remains unacceptably
high for the sixth consecutive year. Major
police activity helped contain physical piracy,
but internet piracy is continuing to spiral.

By February 2006 more than four million

homes were connected to broadband
services, sadly many were being used to
obtain music illegally rather than purchase
music online. Over the course of 2005 there
were more than 500 million illegal downloads
in Spain. A combination of new technology
and police crackdowns on physical
counterfeiting is driving music piracy onto
the internet.

Physical piracy is far from dead however. A

new class of 'entrepreneurs'as emerged in

the last few years, mainly from China and
Taiwan, who specialise in the import of illegal

recordable CDs and DVDs. These pirate
traders, whose companies often give the
appearance of being legal, have imported 230
million units of counterfeit product and are
using the profits from selling them to fund
other serious crimes.

The industry wants an amendment to the
Intellectual Property Law to take into account

. technological developments and close
loopholes that have permitted digital piracy
to flourish.

The General Prosecution Office has sent a
Notice addressed to all Spanish prosecutors
setting out the considerations of how to apply
the penal code in the case of oflences against
intellectual property.

This recent notice has been strongly criticised

by the music and film industries as they
consider it to be flawed, especially with regard
to prosecuting internet piracy. These industries
are requesting the General Prosecution Office

to change its approach and combat these
types of cyber offences much more effectively.

Priorities:

.
+~ Continue'high-profile anti-pir'acy

campaigns such as operation "Madrid
'lus" to:drive counterfeit products from

the streets

o Amend intellectual property laws to.
close the loophole's that have allowed
digital.music piracy to flourish:,

e Support the industry's legal action
against mass file-sharers who are illegally

'istributing copyrighted material on the
internet and educate consumers abbut the

"
perils of illegal P2P networks,

There have been proposals to amend the
Copyright Law but these do not go far enough
to address the concerns of the record industry
with regard to challenges posed by internet
piracy and the unauthorised DMB services.
The passage of an effective copyright
amendment bill has been stalled in the
National Assembly for the last year.

Priorities:

rr Set:up.an effective enforcemebt,
frameworkto'address'.internet piracy'by.

. working with.the industry. to-'ehforce the.
Music iridustry Prormotion Act;

' Amend the Copyright:Law to effectively.
'protect the.rights ofthe recording:industry
in the digital era;

The music industry has been working with the
government and other elected representatives
to promote policies to curb music piracy. The
resulting Integral Plan to combat this problem
involves eleven ministries and is coordinated
by the Ministry of Culture. It covers the legal,
judicial, police, training and educational
aspects of the fight against piracy.

A series of raids across Spain, of which
Operation "Madrid Plus" was the flagship,
saw the authorities take more than 15,000
actions and seized nearly 5.5 million carriers
and 3,577 CD and DVD burners. Nearly
3,500 people were arrested by the police for
copyright related offences. The streets of
Madrid were largely clear of counterfeit
products by the end of 2005 for the first
time in a generation.

CI'eatlve genIus
has been part of
Spain's identity
throughout its history.
For this reason,
the battle against
illegal activities that
threaten this cultural
richness is extremely
IITlportant.

Carmen Calvo,
Spain's Minister of Culture
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homes were connected to broadband
services, sadly many were being used to
obtain music illegally rather than purchase
music online. Over the course of 2005 there
were more than 500 million illegal downloads
in Spain. A combination of new technology
and police crackdowns on physical
counterfeiting is driving music piracy onto
the internet.

Physical piracy is far from dead however. A

new class of 'entrepreneurs'as emerged in

the last few years, mainly from China and
Taiwan, who specialise in the import of illegal

recordable CDs and DVDs. These pirate
traders, whose companies often give the
appearance of being legal, have imported 230
million units of counterfeit product and are
using the profits from selling them to fund
other serious crimes.

The industry wants an amendment to the
Intellectual Property Law to take into account

. technological developments and close
loopholes that have permitted digital piracy
to flourish.

The General Prosecution Office has sent a
Notice addressed to all Spanish prosecutors
setting out the considerations of how to apply
the penal code in the case of oflences against
intellectual property.

This recent notice has been strongly criticised

by the music and film industries as they
consider it to be flawed, especially with regard
to prosecuting internet piracy. These industries
are requesting the General Prosecution Office

to change its approach and combat these
types of cyber offences much more effectively.

Priorities:

.
+~ Continue'high-profile anti-pir'acy

campaigns such as operation "Madrid
'lus" to:drive counterfeit products from

the streets

o Amend intellectual property laws to.
close the loophole's that have allowed
digital.music piracy to flourish:,

e Support the industry's legal action
against mass file-sharers who are illegally

'istributing copyrighted material on the
internet and educate consumers abbut the

"
perils of illegal P2P networks,

There have been proposals to amend the
Copyright Law but these do not go far enough
to address the concerns of the record industry
with regard to challenges posed by internet
piracy and the unauthorised DMB services.
The passage of an effective copyright
amendment bill has been stalled in the
National Assembly for the last year.

Priorities:

rr Set:up.an effective enforcemebt,
frameworkto'address'.internet piracy'by.

. working with.the industry. to-'ehforce the.
Music iridustry Prormotion Act;

' Amend the Copyright:Law to effectively.
'protect the.rights ofthe recording:industry
in the digital era;

The music industry has been working with the
government and other elected representatives
to promote policies to curb music piracy. The
resulting Integral Plan to combat this problem
involves eleven ministries and is coordinated
by the Ministry of Culture. It covers the legal,
judicial, police, training and educational
aspects of the fight against piracy.

A series of raids across Spain, of which
Operation "Madrid Plus" was the flagship,
saw the authorities take more than 15,000
actions and seized nearly 5.5 million carriers
and 3,577 CD and DVD burners. Nearly
3,500 people were arrested by the police for
copyright related offences. The streets of
Madrid were largely clear of counterfeit
products by the end of 2005 for the first
time in a generation.

CI'eatlve genIus
has been part of
Spain's identity
throughout its history.
For this reason,
the battle against
illegal activities that
threaten this cultural
richness is extremely
IITlportant.

Carmen Calvo,
Spain's Minister of Culture
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Internet piracy in Bulgaiia is rising sharply and
physical piracy remains a serious problem with
pirate CDs easily available in all the country'
major cities. This widespread copyright crime is

severely hampering the growth of the legitimate
music industry in Bulgaria.

A key issue is that Bulgaria's criminal code
does not outlaw the possession of pirated
materials for commercial purposes.

Prosecutors and courts consistently refuse
to treat copyright offences as serious crimes.
The legal process is long and drawn out
with unjustified delays permeating a system
that lacks transparency. When a few cases
have made it through to final judgement,
the authorities have failed to issue
deterrent sentences.

Bulgarian courts require cumbersome proof
requirements, including demands for expert
opinions on infringement that only one
understaffed and under-equipped government
agency (the Copyright Office of the Ministry of
Culture) is allowed to provide.

Another major problem is the lax enforcement
of Bulgaria's optical disc plant licensing
system. The legitimacy of foreign orders for
optical disc manufacturing is not properly
verified by the authorities.

A new optical disc law, passed last year,
failed to include key amendments proposed
by several copyright industry sectors to
strengthen the framework of Bulgaria's
intellectual property rules. As a result, the
capacity of Bulgaria's optical disc plants
continues to grow without any apparent
commercial justification.

Pirate product found in Bulgaria

While the overall level of music piracy is

estimated at 65 per cent, piracy of foreign
repertoire in Bulgaria stands at a staggering
level of 80 per cent, inflicting millions of dollars
in damages on the legitimate industry, which
is barely able to survive in the country.

The pirate music business is, like many other
industries in the country, run by organised
criminal syndicates. Bulgaria's trading partners
should continue to exercise strong pressure
until the rule of law is effectively applied in

the
country.'he

government has proposed to amend the
law to address the fact that the possession of
pirated materials for criminal purposes is not
illegal. It has also recently launched a number
of raids connected with internet piracy. These
are signs of a recent improved positive attitude
from the authorities, but there is clearly a
long way to go before Bulgaria has a stable
framework for intellectual property rights.

O'I.iorities:

e Amend the.crimirial code to outlaw
the possession of pirated materials for
commercial purposes;

".-i'ducate judges:and'prosecutors about ..

,:the'impact of. copyright. crime;to:.ensure
'.they take such cases:seriously;

.," o Reform;the judicial system.to makeit'oi'e

transparent and'remove some:of the
,;, more cumbersome proof requirements

.e"Tighten:regulatiori:of optical disc:plants.

PAKISTAN
Pakistan was until recently one of the largest
exporters of pirate discs in the world with
an estimated 230 million discs exported in

2004alone.

At that time, there were nine known optical disc
manufacturing plants operating in the country.
With annual local legitimate demand estimated
at less than 30 million units in all formats, the
vast majority of what Pakistan produced was
exported. Illegal discs were also found in

neighbouring countries as well as Europe,
Africa and the USA.

Pakistani piracy affected both domestic and
international repertoire and included numerous
pre-releases. Pre-release piracy is particularly

damaging to the music industry as it affects the
most important phase in the lifecycle of a
sound recording.

There have been recent positive developments
however. The government took action against
optical disc plants in May 2005. In a wave of

raids, the Federal )nvestigation Agency (FIA)

arrested nine people, seized 400,000 pirate
discs and more than 1 3,000 stampers and
closed down five plants.

The Central Board of Revenue issued a
directive requiriing customs officers to inspect
every shipment for export to ensure it contains
only Pakistani repertoire. The customs
authorities of Karachi enforced this directive

and pirate exports were temporarily disrupted.

Seizures at transhipment points, such as Dubai

airport, however revealed that the smuggling of

discs in hand luggage and courier services
continues. In total more than 900,000 pirate
optical discs were seized during 2005.

The authorities have demonstrated clear
political will to act against IP infringement.
The raids had a marked effect with a drastic
reduction in the availability of industriially

manufactured pirate optical discs. Pressure
must be maintained to ensure the progress
made is sustained.

Shortly after the raids several plant owners,
with their financial muscle and political
connections, formed a political lobby which
would test the resolve of the authorities and
place judges and the FIA under pressure to
ease the current pro-active enforcement
regime. Their objective is to resume massive
production, which, if permitted, would once
again put Pakistan among the top of pirate
optical disc source countries.

Prionti'es

E.Pass:"acomprehensiye optical:disc
regulatIonrto:en'sure that.Pakjstari:Is:never'gairitransfomed into: a pirate optical;" .

disc production:haveri;

o'Enrsure the effective,prosecution and
sehtencing of the:piarit operators 'who,'r

icUIrientlyrface'indictment;

e Clamp.cjow'n on:widespre'ad retail piracy
inorrdei.to fiinally create a level playirig field

..for 'the.legitimate mu'sic industry,.;

"-',M'ajritajn:and.expand:high-piofiile
customs..operatiori"di'recte'd againstrthe'-'"
c'ovelt export of:pirate and counterfeit':

optical discs;.

:~i, Resist the pressure:from counterfeitand'pirate,plant.ownersto,relax the current
prro':,active:enforcement::regime.
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e
criminal enforcement against copyright theft.
Concrete results evidenced by a measurable
reduction in piracy are sorely needed. These
improvements are also necessary for Ukraine
to fully comply with the TRIPS obligations of the
World Trade Organization.

The rate of physical piracy in Taiwan has
continued to drop since 2002, but online
piracy continues to grow relentlessly.

There has been some progress made against
physical piracy in Ukraine, but recently digital

piracy has revea!ed itself as a major problem.
Estimated piracy levels for international
recorded music are around 60 per cent.
The resulting loss to the legitimate industry
is around US$35 million.

In 2005, the physical piracy rate was 26 per
cent. This was accounted for by the traditional
stalls in the country's night markets, often
staffed by minors to avoid arrest by the
police, as well as the growing illegal home
delivery services.

Prioritlesr

Law enforcement agencies have not
succeeded in cleaning up the many pirate
street selling points or the massive open air
markets, such as the Petrovka Market in

Kiev where more than 300 stands are selling
illegal material.

ErTake action;:against the pirate'stalJs Oin

street cbrners and:.in-o'en.air.market's;

The internet has become a major source for
the acquisition of music, both illegally and
through legitimate services. Infringing music
files are available in various formats including
MP3, midi, WAV and RAM through a variety of
channels including FTP sites, streaming sites
and P2P file-sharing services.

;".Use the.n'w. enforceme'nt rufes
,,to crackd'orwn'on:pirateoptical

, disc,rnariu'facturers'; '„':

& Train prosecutorsandjudgesto
understan'd:the implications.of

',copyrigfht crime and,urge:them td push
fortoughei'entences;

Ukraine hosts at least seven optical disc plants
with an estimated annual capacity of around
100 million units, The legitimate demand for
discs in Ukraine is less than one-third of that
amount. Ukraine's inability to properly control
these plants means that production of
unauthorised material will continue in the
nearfuture.

The police launched criminal actions against
two of the largest P2P services, Kuro and
EzPeer. Kuro and its principal directors were
initially found liable for criminal infringements
and both cases are now at the appeal stage.

e Improve border controls to stop the illegal

export of counterfeited materi'als.

/

~

~ ~rSPEC~FOCUSGOUH7R/ES
TAIWAN UKRAINE The government still needs to improve effectiv

IFPI raided more than 20 large illegal music
sites between May 2004 and March 2006,
including one which provided around 500,000
songs for illegal downloading. Unfortunately,
the law does not require ISPs to take down
illegal websites and rights holders have no
power to force them to cooperate if they are
reluctant to do so.

The government is taking copyright crimes
more seriously than in the past. It declared
that 2005 was 'Internet Anti-PiracyYear'nd

also stepped-up enforcement against
physical piracy in the notorious night markets.
Its actions against stallholders reduced the
number of operations to 50 across the
country and these were largely run by
organised gangs who put minors in charge
of them to evade police arrest.

In 2005 the copyright sector's lobbying
campaign paid off and the government
adopted significant amendments to its
optical disc laws, improving the legal tools
of its enforcement regime.

The government also announced it would
enhance its cooperation with the copyright
industries on intellectual property enforcement
in a move that will include joint surprise
inspections of all optical disc plants on a
regular basis.

This partnership is also expected to provide
private sector experts with access to the state'
optical disc production depository, which has
two exemplars of each optical disc production
run that took place in the licensed plants in

Ukraine since 2003. These initiatives should
improve legal production and distribution of
optical media material in Ukraine.

"Tlhe idleal way
Gf educating
peGple albGut
intellectUal
prGperty Is 'tG

start teaching
It tG students
in schGGls."

Piioritiesi

e Press ahead:with reforming the.Copyright
Act:and tighteniloopholes in.the law
reg'arding. P2P'n'etworks;

Continue to firmly police the night markets
: arid. break-.up the organized garigs behind
the pirate music'stalls;

e Referm the law.tb oblige ISPs to block '.
access to illegal websites.

kWi fI~z97$
ba'wgii ri IIrrt~~(iIBi, aI

L';";hii iI@~w~.d ple8%$ .

:~~mA4pp): .. ','.:.
f.'XKi'~Mr-w~'P~

~:At+LM4J%&g'~'''iSIr&JN
fg~a&g

I "4ai&SakgqM

Uikjg~@.AS'i~

IT@mie."I-riiIOPRI
II yiia~+rreig~~
Pirate product found in Ukraine

Zayin, Taiwanese rock band
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Piracy and counterfeiting are not just a problem for the music industry- virtually every sector from
pharmaceuticals to clothing has been hit by this criminal activity.

Piracy results in job losses, undermines
creativity and deprives governments of
tax revenues.

Adequate intellectual property ffights and
effective enforcement are the bedrock of a
modern economy. Above all, deterrent
penalties, effective prosecutions and
education are key areas for governments.

Governments can take effective action and
work with the music industry to turn the tide
against piracy. This involves:

Ensuring Deterrent Penalties for
Co~ri ht Crimes

Copyright crimes should be treated on a par
with other criminal activity such as theft, fraud
and trademark infringement. In most cases
even the most serious copyright crimes are
penalised with fines and rarely ever with a
custodial sentence. Governments must
ensure that deterrent penalties are available
and awarded for criminal infringements of
copyright. Otherwise, criminals will accept
the possible monetary penalties as a cost
of doing business.

Investing Resources to Enforce
Intellectual Property Laws

Intellectual property violations are too often
seen as 'victimless crimes'. In fact, the victims
include the artists, other rights holders,
governments and civil society itself which is

damaged when the law is flagrantly ignored.

Governments need to direct resources to
tackle these crimes and ensure perpetrators
are brought to court to face charges.
Appropriate resources include specialised
courts and enforcement units, as well as
customs officers who are able to spot
infringing goods and liaise with rights holders

IFPI works with many government
agencies around the world to run education
programmes and is always keen to talk to
governments about helping them with this
vital work,

Making Sure the Civil Court
System Works

In cases where infringement of intellectual
property rights is dealt with by the civil courts,
governments need to ensure that system
works fairly for rights holders. In particular,
sensible presumptions of copyright
ownership should apply and deterrent
damages should be awarded. In many
countries legal proceedings are too slow.
The record industry can help governments
train judges and provide the background
on the pffivate sector involvement in the
enforcement of ffights.

~Jrdn d-u 'dnd-Pire Cam ai ns

Where there are several different government
departments and agencies involved in the fight
against piracy there is often a lack of effective
communication. Governments should appoint
a strong leading agency to coordinate
anti-piracy activities with the political will to
drive through successful campaigns.

Enforcing Regulation of Optical
Disc Factories

Too many countries have optical disc
manufactuffing capacities that far outstrip
demand from their legitimate markets.
Governments in many cases do run a
licensing scheme and promote good business
practices, but they do not enforce these
programmes on the ground and in many
cases licensed plants are churning out pirate
mateffial year-after-year. It is time these
countffies enforced their rules.

~Udatin IntedeetualPrn e Laws

Many countiies still have vinyl-era copyright
laws in a digital age, They need to update their
rules for the protection of copyright to ensure
that loopholes are closed. Governments need
to ratify and implement international copyright
treaties, including the World Trade
Organisation (WTO) TRIPS agreement and
the World Intellectual Property Organisation
(WIPO) Treaties. Such measures will help
secure the long-term development of the
knowledge economy in their countries.

Educating the Public About the

Copyright is a long-standing concept that
promotes creativity and underpins sustainable
economic growth but is still widely
misunderstood. Governments could follow
the recent example of the Attorney-General
of Australia who used his role as a platform
to explain the vital importance of copyright
to his country's economy. The Finnish
government provides schools with packs
that they use to teach children about
copyright. Other governments should put
copyright on the curriculum.

Getting Cooperation From Internet
Service Providers ISPs

ISPs have a key role to play in counteracting
web-based piracy, In most customer
contracts it clearly states that users will be
cut off if they infringe copyright regulations.
In practice this has happened in all too few
cases. Governments should remind ISPs
of their responsibilities and enshrine this
scut off" clause in legislation in territories
where it is not already legally binding.

Many governments are acting. EU countries
adopted a Customs Regulation to stop pirated
and counterfeited goods at the EU borders
and a Directive listing the minimum set of civil

measures that have to be available to enforce
intellectual property rights.

Other governments should engage in active
partnerships with the creative industries to
help secure the long-term health of their
economies. The music industry is a sector that
promotes culture, provides jobs and brings
pleasure to billions of people. It only asks for a
fair legal framework properly enforced under
which it can continue to survive.
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works fairly for rights holders. In particular,
sensible presumptions of copyright
ownership should apply and deterrent
damages should be awarded. In many
countries legal proceedings are too slow.
The record industry can help governments
train judges and provide the background
on the pffivate sector involvement in the
enforcement of ffights.

~Jrdn d-u 'dnd-Pire Cam ai ns

Where there are several different government
departments and agencies involved in the fight
against piracy there is often a lack of effective
communication. Governments should appoint
a strong leading agency to coordinate
anti-piracy activities with the political will to
drive through successful campaigns.

Enforcing Regulation of Optical
Disc Factories

Too many countries have optical disc
manufactuffing capacities that far outstrip
demand from their legitimate markets.
Governments in many cases do run a
licensing scheme and promote good business
practices, but they do not enforce these
programmes on the ground and in many
cases licensed plants are churning out pirate
mateffial year-after-year. It is time these
countffies enforced their rules.

~Udatin IntedeetualPrn e Laws

Many countiies still have vinyl-era copyright
laws in a digital age, They need to update their
rules for the protection of copyright to ensure
that loopholes are closed. Governments need
to ratify and implement international copyright
treaties, including the World Trade
Organisation (WTO) TRIPS agreement and
the World Intellectual Property Organisation
(WIPO) Treaties. Such measures will help
secure the long-term development of the
knowledge economy in their countries.

Educating the Public About the

Copyright is a long-standing concept that
promotes creativity and underpins sustainable
economic growth but is still widely
misunderstood. Governments could follow
the recent example of the Attorney-General
of Australia who used his role as a platform
to explain the vital importance of copyright
to his country's economy. The Finnish
government provides schools with packs
that they use to teach children about
copyright. Other governments should put
copyright on the curriculum.

Getting Cooperation From Internet
Service Providers ISPs

ISPs have a key role to play in counteracting
web-based piracy, In most customer
contracts it clearly states that users will be
cut off if they infringe copyright regulations.
In practice this has happened in all too few
cases. Governments should remind ISPs
of their responsibilities and enshrine this
scut off" clause in legislation in territories
where it is not already legally binding.

Many governments are acting. EU countries
adopted a Customs Regulation to stop pirated
and counterfeited goods at the EU borders
and a Directive listing the minimum set of civil

measures that have to be available to enforce
intellectual property rights.

Other governments should engage in active
partnerships with the creative industries to
help secure the long-term health of their
economies. The music industry is a sector that
promotes culture, provides jobs and brings
pleasure to billions of people. It only asks for a
fair legal framework properly enforced under
which it can continue to survive.
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ardkow « iickl; Sharma! Sc? czk«ca Cclaz cr.
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pan} is in rcgonations:dth r..a!Cz !abc! Ia"d» c-

!L«hcrsa?citcentcrt! Cense«. PI«Ac?a'.~an, CFO
!fitch Eairvol cals. V ".'rc hop"Fif I!I: a«K«z a
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V:e re row in a Far!rers»nP"

IMESS: A LEGAIL P2P FACES UPNIILL SAN I LES
Getting Out Oi The Gates lviay Be Tough For Many New Legal
Peer-To-Peer Offerings, But Actually, That's The Easy Part
iMesh l.as proved tl.at conv,ncirg consun:ers to
switch from free to pay is the raai cha!!cnga Tho
ccmpanydwl".~commcntcnftssubsczibcrn m-
tczs,toto, tcc&nc!cgydc '.n'-karatazr .'orf-bef
sa&»t»cscrvfcchas "stumb!cd oatof thegates" in
converting its u cr base into pay!ng custozrers.

Tl at may be because iMcsh is st!6 competing
with free

In riecogritfen of thc power of tlia iMcsh br nd
in tl.c P2P comznurity. u e rs cm st.g f:ocldrg to ti;e
sarvf'ca The comp ny's software has teen dovzn-
lo dadn;orcth nlOOmfl!:cntimesinthcfastycar
accord.eg to C Yet's Dcwn'.o-d.ccnu Partial;y d riv-
ing tl.at vo!umc is the t«ct tlat!Yosh tcrccd ag its
userstoupgr datoarcwvors!onofitsR!AA-«".,c-
t!onadsoffwa!e. Hcv aver basodonthedccfdcdly
mfx»cd user rav',cws on Dowr,'.o d.corn, ccnsumers
are takirg is ua v;th thc n«fcnnad iMcsiys for-pay
modal. Even v lith the av«i!ah!'ty of "gray re tter"
content-copy r!ghts not controrcd by thc ma,'or
I be!s-nanny of tho comments on the scndce tocus
on the fcck of free content. (i«tc sh fs u 'ezt conten'.-
fgteri..g t~nc!ogy from Aud.b'.e Mag;c to keep
copyr.'ghti«d works out of the free crea of the site.)

Tl.e rrcst riecent data trom d:c ital research firm
t«PD b"cks up thi r.ot:ca t?at P2P users rama!n em

trenc?M Ln the!r unwiSingness to pay. The Iaun:bor
of lntarrat hcuseho!ds using P2P notv;crks grav;
19'.ainthe!esty r,ris!ngto75n::"!"..onhousehclds
in August up from 6B m "...'on in A «gust 2005. By
conbasL tho rulzbcr o! latin;ct hoischo'ds paying
tore:tl. Itcthcredoraiac rtedcwn!c-dsovarthe
s me pe.".'cd tote.'ad 4 m!::.on, up frcm 2.1 n .'.Eon

:n August 2005. Commercial dcvlvl!ocdng cfafmsa
better growth rate than the P2P retwcrks, but in
to'tal n-mbors it's rot mach of a comp zlson. Mora
than 415 m2!ion songs war dnwz".!oadcd via P2P
fn Aug ist versus 71 Ir!!',"on commerc!a', dczvnfo ds.
f«f PD reports.

Even as the RIAA is tusy shuttering and/or re-
fcnning some of the most popu!ar P2P piaycrs-
ieosh. BcarSL zc, Grokster, eDonkey-consumers
are s!'. ft!ng to other ppIcaticns. NFD ri«ports that
Limp!!Ieccccuntcd fcr 64u of0;I mus'c P2P p!racy
fn Augx~«2COG. A pz»~re!conch sec!she rc cigmed
10CS sharc, lvhi'.e a presettien.cnt Kama and thc
stig-I;dgat'.ng Morpheus each had 4".~ AE other P2P
rctwerks c! !mod 19".'~ sha. e

Me-nwK'.c,cor"umcrsatu Sywikngtopayfor
d:gita! music are flocking tobatter-fncnced, n:ore
heavify zr~rkctcd d:g t«! retailers, pdm r;fy Apple
Computer s lIru .Cs.

pere;.t glowztt nthi fast }cain Chorus'f
f~xmct hen=aha'.ds us.sg P2P nctz!o&av

L ck of compatib'.Sty widl tl.e ipcd is en:crg:I.g
as a b!g he'dacha for the!Cg.tfmata P2P. IMesh ard
every legit P2P offarizg in dave!'oprncnt Is offer'ng
tracks PICteeted vi.th Microsoft s Vtindcvu Media
Aud o d gmf I!'.Its n! nag.-Jnant tichrc!cgiy mthav
than as open MP3 files. Critics question whether
DRM-wrapped fyes. winch don't work with iPods
and often arcn't portah!'a in any form, w,'.I be ef-
fective at luring pay!rent-averse mus!c fans alvay
from P2P networks tlat offe un!.'m'.tcd ffcxihgity

ed ro Interopcrchif;ty p. Cb:cn:s. -BG
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'Re're
hoping
Usa's
K:azaa
MQves
ln'ko 8

leglYima'ice
!Ylodel

Rh& iYs
successful.'lvllTCH

BAlNWOL

IMESH P,ai SI

0'wnership:Fn«alc
Management: Rcbctt
Sun!mcz, CEO. Sum.

cx'' who hastdsa

I',a ie:la1

Licensing deals! A!f t?" !z a;ez 1 » c«and '.cad r2
in»cpu ~ cl'!«, a« lic I a«1. ~ '«!c Fi}." I:cn.
Portability: yes
Launch date: Oct 2.«. 2'i}3
Businessmodeilhi.'hc'Tc!«aLE:»" »zcdm dc'.—

in 3 !Ii,ind «ib«cripdcn «cn.'cc Fc. S7.&S pcr
ri; I rh I!7 t!a, in in ual taste cr Ss.uS;. a panwb'.

I'l' zr,"„« fi! 59ccrt ands'bi r.« fir Svnik U«.rs
cr«i a!'«c»n! i u '4 tza-c ... Cr',cz la': content
I'!iv «f»? azgc Tl .r" a «ra FuÃL» t, „"iz,"I a»ni'aYc
f1z i«dt «h « i! «Cr!Ft or '}r «alc«i bi! Sum n:Cr ac-

t..''. t1a «czi-cc I««" I! a w I zk in Fzcewc««!.
Hrncvcz..'.". a'« !Slash ha«pzmed tl'.at a Ice I PIP
lr «d I i in at I» ast launch H»'ise 'a} s new ! II."..

pe!»em era,. Inc! idin" the add h»n lf «ub««v! p".'.on

pcr!ib fn} LI}Spate.cs;uc «octa'..re?working F a-
!at!is and thc launch ef 'hc EcazShaze Lrand in Au-

K «! «Lcu'd?;".Pdn»caus'amerce»lcm.cn«. Vc'rc
a t'z«tuc.zi!aIk«n pa}crea«r«cncnQrz th» agon}'etc.c
Farces«ot wait! r. " to offer thc Ia'.ic«t oF P2P to the

Irwzkc'F!Ia .'ul m I «ais Hz i circ kf'k z»es!

ot thclegal P2P marl.et vniI Brow Is subject to the
«ami invest.cns that were Emit!ng t?c iur«coffop-
rozninib ! I!c«h had.*

BITTOFIRENT
Ownership: Pn»atc
Management: A«hain }ii dn. Cc-Fa urdar! Pz««!dent
Licensing deals: Vyarr.:r Eras Home En»It@in.
n:er t Grcip. Koch Entcrtairr.".cr, (».dco cc"'cntf.
tfzc Orchazc twico ccnten:1. Hart S!Earp V. eo E ~mt
ft!cd:a fa «ub id!ar} of I!ra e Ertcr!a:r ircxu
Portability: ho
Launch date: ia'.c Fa!f 2»06 fc«il!ria!Cdi

Businessmodel:EitTozr»s!Lthcf vased tac! cftc h-

«arl} indeafi'.=S»!ap~, lr %!a}»».eametkr t r 'op-
era I cfa FIF t«xhrc!Ccn to ink ad ! With a I .a az
Ice»!ex:d!c 4'azrm Ere . Tnc mesc fo'! v, «i at?alc-

',iri Im er 2003 acr»ec!r»n! between I». l!c '".n Fic-

tirc As«r it'r.".Cr.ca ard EitTencnt u wi:!chi thc
!atter agr«ecd to nd its «caleb erKi re o. Lrk« to p!.
ra'cd ccr.'.cnt Eat tke San Franc!«»c-ba«d ccm-
pau'I —'ii".Cli I.,til.* "te 'n'tS tc pi!I '!n a.'ll. 1} O'I

Film, TV a.,d lrius:c piztn zs to !Is rcw eaton;crclal
sezvc is}cttoanncurccar}L'ce=«ir„dc.!«!wdl
thc Ina!cz L bc!«. Camper} sources «a! thc} are kop-
in„- to launch with m" «! c video« this } ear and in!ra.
dr»c. ud!o dowr!cads in 2007 EnToner t? a«b en
m taiks I»!th ihc RIAA ard rcp faz tLC maoz labe!»
about con!crit I:ceca«csr foz Ir or thri Eat „"i'en recent

irdi trz dlw«lan cl ru?cd'vz ToiTi-'b'I "'.d EII«t

«eu!c vdth tl e R!AA before rrakin„'ccn"'-il! .al'a&'.'cr

di«tnbut!on. t! at ma} bc an uphi! 1 ba-..!!

KAZAA
Ownership: S?atman!'Ctwczk«
Management! .'«:kkt Hc!.. r In" CEO
Licensing deals: }'ar
Portability! SA
Launch date: h A

Business model: Att»z c!thr,„anil!h~ 'ri ~ z.

tairr.enl u:du«try in luh Fir nacre!? ar 5 1gi) n i!.

ho., Kazaa!«!nt.ci«I!d lcf!zal' r. ~ i,« .' I
bas" tr enatrcel'2Pre,.isr'e«al r ir..z&»i'«CI».

icc Al;1 c haight of!t«pep i!azih tbc fi!ii«?!irix„"

user 'z!'d»ldc Ee„ir rirg Iil} 2",. Cca Kaza-

Iocrr«L. !,an dan hi 'in, software a!!h a li„tv!re,
techno'n„"0 that:.cc 'oitzeplzt h!caiaxrk« tz:..
Irafo!!a'..L« ird ti!zn «: d;C. S!:1! tc '.. ".r l.
what Fczm a!Cgit!matc «cr«;ca o'. Kaz a .I i!! take
ardkow « iickl; Sharma! Sc? czk«ca Cclaz cr.

fenr, up ard runmn . Hcn:mirz. I. t»- cc a.
pari} !i iil look to pursue multiple etfi rir g«

Ircludinga'pc««lb!csu ««YIIncnscrnce TL CI ...

pan} is in rcgonations:dth r..a!Cz !abc! Ia"d» c-

!L«hcrsa?citcentcrt! Cense«. PI«Ac?a'.~an, CFO
!fitch Eairvol cals. V ".'rc hop"Fif I!I: a«K«z a
n:ove« into a fcgttimatc n:e'cf!hai!! «cc» sf1!

V:e re row in a Far!rers»nP"

IMESS: A LEGAIL P2P FACES UPNIILL SAN I LES
Getting Out Oi The Gates lviay Be Tough For Many New Legal
Peer-To-Peer Offerings, But Actually, That's The Easy Part
iMesh l.as proved tl.at conv,ncirg consun:ers to
switch from free to pay is the raai cha!!cnga Tho
ccmpanydwl".~commcntcnftssubsczibcrn m-
tczs,toto, tcc&nc!cgydc '.n'-karatazr .'orf-bef
sa&»t»cscrvfcchas "stumb!cd oatof thegates" in
converting its u cr base into pay!ng custozrers.

Tl at may be because iMcsh is st!6 competing
with free

In riecogritfen of thc power of tlia iMcsh br nd
in tl.c P2P comznurity. u e rs cm st.g f:ocldrg to ti;e
sarvf'ca The comp ny's software has teen dovzn-
lo dadn;orcth nlOOmfl!:cntimesinthcfastycar
accord.eg to C Yet's Dcwn'.o-d.ccnu Partial;y d riv-
ing tl.at vo!umc is the t«ct tlat!Yosh tcrccd ag its
userstoupgr datoarcwvors!onofitsR!AA-«".,c-
t!onadsoffwa!e. Hcv aver basodonthedccfdcdly
mfx»cd user rav',cws on Dowr,'.o d.corn, ccnsumers
are takirg is ua v;th thc n«fcnnad iMcsiys for-pay
modal. Even v lith the av«i!ah!'ty of "gray re tter"
content-copy r!ghts not controrcd by thc ma,'or
I be!s-nanny of tho comments on the scndce tocus
on the fcck of free content. (i«tc sh fs u 'ezt conten'.-
fgteri..g t~nc!ogy from Aud.b'.e Mag;c to keep
copyr.'ghti«d works out of the free crea of the site.)

Tl.e rrcst riecent data trom d:c ital research firm
t«PD b"cks up thi r.ot:ca t?at P2P users rama!n em

trenc?M Ln the!r unwiSingness to pay. The Iaun:bor
of lntarrat hcuseho!ds using P2P notv;crks grav;
19'.ainthe!esty r,ris!ngto75n::"!"..onhousehclds
in August up from 6B m "...'on in A «gust 2005. By
conbasL tho rulzbcr o! latin;ct hoischo'ds paying
tore:tl. Itcthcredoraiac rtedcwn!c-dsovarthe
s me pe.".'cd tote.'ad 4 m!::.on, up frcm 2.1 n .'.Eon

:n August 2005. Commercial dcvlvl!ocdng cfafmsa
better growth rate than the P2P retwcrks, but in
to'tal n-mbors it's rot mach of a comp zlson. Mora
than 415 m2!ion songs war dnwz".!oadcd via P2P
fn Aug ist versus 71 Ir!!',"on commerc!a', dczvnfo ds.
f«f PD reports.

Even as the RIAA is tusy shuttering and/or re-
fcnning some of the most popu!ar P2P piaycrs-
ieosh. BcarSL zc, Grokster, eDonkey-consumers
are s!'. ft!ng to other ppIcaticns. NFD ri«ports that
Limp!!Ieccccuntcd fcr 64u of0;I mus'c P2P p!racy
fn Augx~«2COG. A pz»~re!conch sec!she rc cigmed
10CS sharc, lvhi'.e a presettien.cnt Kama and thc
stig-I;dgat'.ng Morpheus each had 4".~ AE other P2P
rctwerks c! !mod 19".'~ sha. e

Me-nwK'.c,cor"umcrsatu Sywikngtopayfor
d:gita! music are flocking tobatter-fncnced, n:ore
heavify zr~rkctcd d:g t«! retailers, pdm r;fy Apple
Computer s lIru .Cs.

pere;.t glowztt nthi fast }cain Chorus'f
f~xmct hen=aha'.ds us.sg P2P nctz!o&av

L ck of compatib'.Sty widl tl.e ipcd is en:crg:I.g
as a b!g he'dacha for the!Cg.tfmata P2P. IMesh ard
every legit P2P offarizg in dave!'oprncnt Is offer'ng
tracks PICteeted vi.th Microsoft s Vtindcvu Media
Aud o d gmf I!'.Its n! nag.-Jnant tichrc!cgiy mthav
than as open MP3 files. Critics question whether
DRM-wrapped fyes. winch don't work with iPods
and often arcn't portah!'a in any form, w,'.I be ef-
fective at luring pay!rent-averse mus!c fans alvay
from P2P networks tlat offe un!.'m'.tcd ffcxihgity

ed ro Interopcrchif;ty p. Cb:cn:s. -BG
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 P2to Imari  IIKett SRttotta
P2P doierlo d t,gates have s'rowll
trier'rcrcasos in the past year

Digital
Sales By
Channel

Year to Date
(Mit tons) rj2003
S0 rco NPD hlus.cWatch

I

I

I

I

I

QAII Other P2P netV;CrhCS
s|BZi~fshZ?ru (P7r~f'r-f:-hl'i|Of!)
~is=hWB (Or~.= tÃ=Zi:-Pi"'}
Z T.h C!ZPh:.L&3

4%

Lta!r&f t~~N tahaasthfstslj~g Total~~Sf
hm".a 0 frrars Il fat."zaNer Cyz"NNIE!a

SNygfrfhhg haNs atamfafrr'N fifth~
TIE~&Cf

hkaelarafaRNa
N~~~n.&I

SPIRAL FROG
Ownership: Prhatc
Nanagomont: Rcbin Kent (bdew}. CEO. Kent iaaf
framer!& d"r~mea;tnccfUnhversal htcCann%ar&I-
;;-„'. Sp:rahyr&„v hsrrd ofdtrcdom ir:dudcsferhrn
S'n I XTVMa".' b:uishh pm dent Rich -dRoaw.
frrr=nRNW, IFI'I era rli& BnmanaAMO&.'CEO-

«O'. Panta;-.hracr~d~ Ra.p'b Suxcn.
Uconsing deahr Ur rerul M ch Grc".p. EMI. Koch
Sponsors: Lest s. Anomstarc. Benenan
PortahlBtyr Ye

Launch date: Dc emhn (esuwxtcdi
Buslnossmodel: V~~ofrhcsehhcchivetaoaW
w adbefcrc «'e& Sic tk» dowtd ul. But they an

thc tarte for rp ta ia mondhv aud an hans.
fn tham to Forurb!e dcsiim. though, not the hPod.

Sp ralFrcg uvcv 'die'osmt's 'Sahndowu hleha AmBo
dhy'hI rhghts man-gemrnt technology. *The chal-
! w~w rs to finduuii air ieyarcn~t Ingaxdcon-
tmt ta caw~ Cauliadd'%a xc toconsruccrs him lethal
ti!Cn IJ4 add fo 'rhc n:Osage dlhtter out there soya
Andw. "!cLean. chiefchert OIBcer/g!nba!at Medi-

acdge cia. a h.nrt OfGroupM. the media inhevhme»
hnaaagcmcnr arm ofV PP Grohrp. %4!Ocdgcxh is
Fmrg ads with Sp!ralyro7

g I 'll ~~rs

-'~iI
j

e
I

k; .,-,4IP

'tf-

IrIASHBOXX
Ownolshirn Prlsatc
NnrmgomenhWayneReeso{aha+„ fouader(chair-
man. Rossois the formerdhhfcxecudvcofGrohxer.
Licensing deals: Universal Music Group Sony
BMG. Ehil
5poasore NA
Portability: No
Launch date ~[~
Business modolt In addition to being asahTablc
throu+~ its oath pnpri!chary apphcadrm, htashbahx
sa&u its prolectcd Resvillbeasuibhb!eas freedowr:
hade thmugh most ofLhrema or fi!eishanng ne:-
uwdrd' inchdhug a rew Icght swrean ofGreL~
Userscm phy fu'.I hng3xuachsuptoghcthrm&ca
ofcharge before th~ have to buy then. Samp!er
tmrhhwkWcanrotb. transferred roe portabrede-
Nce. expireaftn the EIBh phy md corncrt to a 30.
sexmddip. Add!Rona! dctaih ofthe serrce arestol
fmthcoming. Ahhvwthshhg isill not be embeddel in

fl 1: Rc bat tadrn m the Mavhboxr. sue Mafhb'Jw
v.as the Lot arhaupporcd s'sr& efa &car a:s. B~r u
lies erpcriceccd p'cng cfErasing gams m rhc h r

I2 menthe as ht hae aucrnptcd to Qt cft thci:rauxd.
In r'oomsL d icfevc wuvc hl d~I Eeoc! Lsrhel L=.
po'ii less tba!ha }err lrhro I'h rcn'Jrc ro lilac L '

Iab at Ruchws. a rir I d ihl cnrcrtdnrcrrr -n. Cc

tarmcngcc gcsard ILhcwucs. Earhtr m'tvrhcm
tl ecompmylovrn»bgntstr".dour&cha Iix fr-.-

r er Sonr BMG CEO Ardre" Lack whm.n Febr"
ar& betook t'cc ro!e ofnoccxccuthcchahrhrau c frh
reccrdcdmrwtc rohn rcurmc. Thecarpe::. I=-s

a'"-'ecnirslmsinessmodclbhrdcrcdb&thcchc'."h

- af
the ma;or labe!s'brnhn cn adomppartcd dv. =-
loads. uh!ch is cut& conirg mto irs own now.

QTRAX
Ownorshlpr Brhr!har.t Techno'.O~r
Nanugomone Alhr. LTcpgsx. FrcvidcntrCEO
Uconslng deals:hx'amnMusrc Grcrp. EMI hir dc.
Eh!I htmic Pub!is!r'n~~ W1: ASAP
5ponsors: NA
Portability: No
Launch dator Ceccmber Icvthm~cdl
Business modoh New Yod .based Q~mtccrLs to
cifcr a free sampling Ser and premium subrcnp-
tion scrsice wheu it lar.ndhea htcr the pear. Thead.
Snanccd free tier rsill allow user. to download
licensed tracLs at no charge. but the?C-terhned
6!es can be phyed bach onl& gwe tin cs and rcqcdre
using hiicrosoll's %'hndown hiedka Pla&er. To pie& a
tach nhore than free tlmcv Il8nv hnusr rrp!Fade ro
Qtrax's subset!Pdcn ~~Sac. Hcrrcver. the«m:pan&
is looLhg tocreamun&u to extend the tirrein w!xch
users can interact with the content for iree. rc.
wardmghnom ph&isbasel for time spear onthcsnv-
icc or for referring rnhhsic to fr! rds. Usns ofQa'PN
won't have to watch ads whm Lhrc& douvdoad fge
Instead the company phns to geneute adaertisirg
through paid search. banners ard contextual ad.
serdsing. The snrhcedomn t hxtecd tooter porta-
bdht& at launch Kicpfhsx sa» hc u!nmarely «aura
as fes tcstrctions cn tbe content as Passible so it
mirrors hrrmh of the P2P exper'ence. Th c'.cser
the n:odel hs to current beh Nor. thcmore puree
there N for succcsw he sa». ~-
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IP2P P'(! fo)lli~(;-t(stioi~

!

P2P dzrwcloed t.g ras have ssown

Yeal'to Date
(Mit lor}s) UMC~
Sc" rca NPD Mus, VSQI-tt

Digital
Sales By
Channel

QAll C2'ft"-y P2P ft tV;Oft(S
~P . ZFS'Il=ztn (gita I'I"I:UTICA)

4/o

L".fair.at

f'QA".S.CS

K.IIPTPf2(r.";rirs

I.".IHL'ct Ki25'A"."A PtTj t.".g

fvr Et's'.d t LTSIEC er

a h(2rtaC.-z*w

TC&Jr..—..oaf Tddr 'Zcf
Cr;I-,'~FEEI t-'".m! Era(am(a
Plp E2&VISit(5

SPIRAL FROG
Ownership: I'r'1st
Managamantl Rcbir Ker t (betow}. CEO. Kerr Aas
~," Trna r!1 cat=farm.nv e I fUn;vezsal BICCamt 4'or!d-
;.'". SplzAtp.-":,, s b~zd cfdtzcrxam irdud~r fsmu
5 "./ %TV "c 'ib'zss n p-es;"cr t t(ivuardRtxAC
!':TT -.tRIM IFI'lcm .'IA} BezmanandMQ& 'eEz:-
's ~en; Rmri(irci:~sc'roam a R-'ph Szm"n.
Ucansing deals: L'r ve~ M TECGrc'. ES!I. Kodt
Spansorsz L.vfs. Aezomssatte. Bene..cn
Portablgtyl Tei
LQullch dotal Dcicmoez (Crttmated)
BuainaSS Inadah Lt ersvfthexersivehAVeta AQAh

An ad befcTi t..ez} fi!e tk .. doxtdo d. Eat thc} can
ksnzp tkc traass fo. 1'p ta s x x.oaths and can trans
fer th:m ta Fozutb!e devhes. thotzp, no'. the IpilL
Sp r lyrcg uses 'ituosmt's %"tndows Melba Audio

dt;d& Tights mana„ezccr t techrolop. *The C:a?-

!mi etvtognd-u}stoiri pa:emessasirgardcc"-
I ttver»-eaadaddvaaetocanmrvls'hvar«'.Cz

tran 'I J.'t '«d to tLC Q.essat„c dlittcr aut there. Sa}'s

AadzclV cbean. ch cfchez, t 0fgcar/gdobat at Mcdl-
ae',„: cia. a Lntt ofGrouphi. the media investment
maaAgemrnt arm oi vr'Pp Group. Medi edge:da is
phcirg arts "'lth SplIAIFmpa

IdASHEIOXX
Owncrshipz Private
Management:9 a}megosso(above), founder "chair-
mmx Rom is tb'onrer chiefexecudve ofGzo'istcr.
Uconsing deals: Universal Music Group. 5on}
BMG. Eh(i
Sponsors: NA

Portability; No
Launch data: Decembu (e&mated)
Business model: In addition to being available
throu~ i's own propziemzy app'agan, Mashboxx
s-}is its protcued f les v i(i be avuilab!Cassfzee dovxu
loads through most of the ma OIE!C.sbazmg re:-
vvodm —irdrdirg a rew lewt vustim ofGrckm'.Cz.

Usezscan p!a} Egi ibm~dt trad suptoiive tin:~r free
of charg before they have to buy tLem. Samp!cr
tm~~wh!Ch canc at b tzaz'5fczrcil to a Portable dc.
vice. expire aft r t're Efth phy a"-d corvert to a 30-
scca"d dip. Ad divot! detaih cftLe scivece are stdl
forthcoming. Advising vvill rot be embedded in

thv E!e '. At rather c» the Mas?box~ Ane Mailsb o'w

"As the hot smpporad s'sz} ofa }mr aim BAT tt

Las experienced p'c"1} cf groxia„pains m the la~ t
12 mond;s as it hai" nenzpted to g l eft the gzi ucd.
In Ai; est. d!:fevs mttve Mlcrnel E 5":! b.',:rd L;..

poic '!ess t?An a } mr ir.".o I is I r Aze I» t i. t'". *
p

(shat Rucksts. a riv" I d:gitai cnlezninm rt -er.t;e
v&.'~n cc!!a cs'uzdvcranes. Eaztier X I:.Tv az

&ecompanylostltsb, "~tind strz cham".:c" tcti
r.er San} BzIG CEO Ardrea Lack.;vhzr,,n Feb;;.
az} he toa!1t'ce ro!e ofnormxuTw econ, an c fth
Tccczded-music taint 1 enrxre. The ccz."par} F i a':

'renitsb-siressmodeILindczedb}th evi!Qk -:t
tre n.aioz Iabds'!nkrn. cn adsuppaned i..-=-
loa s. 'Ahch is ca } comt.si mto Its ovAvt no A.

QTRAX
Ownarshipt angler.t Tedzno'.ages
Management: AI(aa L".CFEsx. p csidcntl CEO
LicansingdaalslV'am rMt"vicGrcip. EKIIM sic.
EM I Kiusic Puh!'ish'ng, TV'T. ASAP
Sponsors: NA
Portabiiityl No
Launch dotal Cccen:ber (w~matcdi
Business model: Nev; Yazk.based QQ'Av mtec ds to
cffer a free sampling tier and premium subscnp-
tion sezvice when it Iat.rakes later ti;is year. Ti:cad.
financed free tier vvill QIIQA usirs to download
liccnscd tracks at r.o charge, but th ?C-tethezcd
Ii!es can be p!ayed back onii five tin:".I and require
using Miuosoft'sÃmdo;.s Medra Phver To pla} a
ttack lnor than five time». uiizs n:us'.

upgrade

to
Qtrax's subsuipdcn mv ice. HcvA even the «o...pans
is Iookirg to create v'ays to cxsend thc tilre in vsateh
users can interact with the content for tree. re.

warding n".ore ph}is bM~ for time spent on the selv-
i eorforrefemngmusictofr'. r.ds. UsersofQnax
won't have to Aatch ads whczl thc} dov'zt!Qad filer.
instead the compaui phrs to g acmic advertising
through paid scarc'Q. banrer ard vantextual «d.
1ertisinp. The sezvtcedoesn t lr.'.Crd to QIfer pczta-
bzizt} at laurch. Kteptisx savu he u(nmatery «ants
as feA restrctians cn t'oe co"tent as Fcssib'," so it
nirmr m ch of the P2P eyer;ence. "Th c'.cscr
the n:odcl is to curr nt behavicz. the n:cre eh~ca
ZECTC iv far SQCCCTS. EC Sa}s.
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Anti-Piracy - CD/CD-R Piracy Page 1 of 3

RIAA Ex. C-107-DP
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CO/Co-R Piracy

A Niracie Easily Replicated - Many of today's music lovers are too young to
remember the Paleolithic era of 33-rpm vinyl albums, eight-tracks, and even
audiotape cassettes. Today the CD rules, It is a mini-miracle, an easily
replicated one. CD fraud on a massive scale is too great a temptation for some
pirates. Here's how they work.

Pirates, without copyrights or licenses, place an illegal order at a CD mastering
or manufacturing plant. Often the request comes to transfer music from digital
audiotape (DAT} or CD-R to a CD. The competition in the CD replication
industry is intense, to the point that some plant personnel do not check orders
as carefully as they should. Soon, thousands of illegal counterfeited discs are
on the shipping dock.

* ~ anti-piracy
~ penalties
~ what the riaa is doing
~ cd/cdr piracy
~ online piracy

Artist Contracts Issues
freedom of speech
copyright
music 5 the internet
audio technologies
licensing S. royalties
information for parents
educational efforts
ask the riaa
glossary

U.S. copyright law provides for strict liability for copyright infringement. If a CD
plant presses an illegal disc, the plant is iiable. Ignorance is no excuse.

CD Plant Education

Xdentifying Pirated CDs
~ Buyer Beware - The Six Deadly Sins of CD Rip-offs

Nowhere to Hide-Compliance is blow Worldwide

The Future Belongs to CD-R

CD PIant Education

To help honest manufacturers avoid mistakes and abide by the copyright laws,
RIAA strengthened its CD Plant Education Program in june of 1998 by
announcing its Anti-Piracy Good Business Practices. The voluntary plan calls for
implementation of a plant-wide policy of good business practices, and suggests
that CD plant employees make an effort to know their customer and the
products they'e being asked to produce.

Among other things, the program also recommends:

o the incorporation of Source Identification Code (SID Code) in
the production of all audio masters and CDs;
~ access to a database service to aid in identifying proper
copyright owners;
~ piracy awareness seminars; and
o designation of a plant employee as an RIAA contact.
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Anti-Piracy Good Business Practices for CD Mastering and Manufacturing Plants
(PDF)

Return to the Top

Identifying Pirated Cos

When in doubt, turn it on and check it out. If there are any piracy concerns
with products submitted for mastering or replication—listen to it! In fact, it is
smart to listen to every order, not just suspect orders. A trained employee can
figure out who the artist is and whether the CD is an original or a phony. One
small preventive step can save a company millions of dollars.

In 1998, the RIAA received numerous tips from CD replicators, which
prevented close to 1.5 million CDs from being manufactured or distributed in
the U.S. In the first half of 1999, the program prevented dose to 100,000 CDs
from being manufactured or distributed in the United States.

Return to the Top

Buyer Beware-The Six Deadly Sins of CD Rip-offs

If you have any doubts before you buy a CD, check out these six
warning signs.

~ The packaging has blurry graphics, weak or bad
color.
o The package or disc has misspelled words.
~ The price is often way below retail value.
~ The record label is missing or it's a company
you'e never heard of.
o It has cheaply made insert cards, often without
liner notes or multiple folds.
o The sound quality is often poor or inconsistent.

Return to the Top

Nowhere to Hide-Compliance is Now World@ride

Because piracy is an international problem, RIAA has joined with the
International Recording Media Association (IRMA) and other groups to combat
this problem worldwide. (IRMA represents the world's leading replicators of
optical media.) Recently IRMA launched the world's first Anti-Piracy
Certification/Compliance Program for the manufacture of CDs, DVDs and CD-
RONs.

Similar to RIAA's domestic guidelines, this global initiative is designed to help
manufacturing plants establish procedures to reduce publishing pirated
material. It was developed with input and support from the IRMA Anti-Piracy
Coalition, comprised of optical media replicators, and the Notion Picture
Association of America (MPAA), the Business Software Alliance (BSA), the
Software Information Industry Association (SIIA), the Interactive Digital
Software Association (IDSA) and the International Federation of the
Phonographic Industry (IFPI).

When IRMA announced its new certification/compliance program, Scott
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Bartlett, Sony DADC's Vice President, Customer and Industry Relations,
emphasized the importance of the program saying, "It's the right thing to do.
Writers and artists, whether recording artist or motion picture producer, have
the right to be paid. We have a responsibility as a major supporter of RIAA and
MPAA, and as a replicator, to be at the forefront of this program - to ensure
that copyrights are protected."

Return to the Top

The Future Belongs to CD-R

If today belongs to the CD, tomorrow belongs to CD-Recordables (CD-R).

As more and more CD plants refuse to fill suspect orders, music pirates have
been forced underground to burn their own CDs using CD-Recordables.
Different technique—still illegal.

The equipment required to manufacture CD-Rs is relatively portable and quite
inexpensive — a few hundred dollars for the hardware, less than $ 1 for a blank
disc. As a result, pirates can set up shop virtually anywhere with a minimum
investment, making it very difficult to track them down. CD-R factories have
not yet been able to manufacture the volume of CDs that traditional CD
replicators are capable of producing, but they are still generating big numbers.

As music piracy continues to shift from CDs to CD-Rs, RIAA is using proven
tactics and implementing new ones to combat this form of piracy. The RIAA
confiscated 87 illegal CD-Rs during the first half of 1997, 23,858 during the
first half of 1998, and 165,981 during the first half of 1999.

RIAA is aggressively attacking this problem on many fronts, technical, financial,
and legal. In the first half of 1999, the RIAA's undercover operations in
conjunction with the retail and street vendor programs facilitated major CD-R
raids in Los Angeles, San Diego, Miami and New York.

Fortunately for consumers, CD-Rs are easy to spot. They are typically gold on
one side with a greenish tint on the non-graphic or "read-only" side. Since
major record companies generally do not release product in this format, CD-Rs
matching this description are likely to be illicit recordings—especially those sold
by general variety stores, street vendors, or at flea markets.

Return to the Top

Press Room - Gold a Platinum - Issues - About Us - Research and Data - En Espanol

Copyright  2003 Recording Industry Association ofAmerica.
All Rights Reserved. Contact Nebmaster. Site Nap.
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Niay 3, 2006

RXAA Identifies i2 Piracy "Hot Spot" Cities

New Report On Commercial Piracy Documents Increasingly Sophisticated Trade

';. must reads
news/views
guest columns
legal cases
photo gallery
research and data

Atlanta, Austin, Chicago, Dallas, Houston, Los Angeles, Nliami, New York,
Philadelphia, Providence, San Diego and San Francisco All Havens For Pirated
Niusic

WASHINGTON — The copying and trafficking of pirated music is an increasingly
sophisticated trade plied by savvy multi-state criminal operations that
distribute illegal product designed to resemble authentic CDs and replace
legitimate sales, according to new data and analysis released today by the
Recording Industry Association of America (RIAA) in a report on commercial
piracy.

As part of its report, the RIAA for the first time has identified 12 "priority" cities
as part of its nationwide physical goods piracy assessment. These cities—
Atlanta, Austin, Chicago, Dallas, Houston, Los Angeles, Miami, New York,
Philadelphia, Providence, San Diego, and San Francisco — are all "hot spots" of
music theft, with significant piracy problems from the manufacturer level all the
way down to the point of retail sale. The RIAA will step up law enforcement
training and commit additional Investigative resources in all of these cities in
the coming year.

In an effort to lure consumers, enterprising pirates are increasingly producing
unauthorized compilations of popular hits as well as counterfeits that add
bonus tracks — going well beyond merely duplicating an existing album. In
addition, some compilations include counterfeit trademarks on the packaging or
discs to create the appearance of legitimacy.

"As the pirate music trade continues to evolve, criminals are enhancing their
products and attempting to dupe consumers with illegal CDs that look
authentic, said Brad Buckles, Executive Vice President, Anti-Piracy for the
RIAA. "This is a disturbing trend. The music community loses hundreds of
millions of dollars each year to physical piracy. Today's sophisticated pirate
trade demands even greater awareness and action from us, our partners in the
music community, law enforcement and music fans. When consumers buy the
real thing, everyone wins — not only the fan who bought a high-quality CD but
music stores, artists, record labels and everyone else involved in making
music."

The RIAA offered the following tips to help consumers avoid illegal music:

o Remember the Adage "You Get What You Pay For": Even if you
are hoping to get your favorite albums at a discount, new or used,
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Philadelphia, Providence, San Diego and San Francisco All Havens For Pirated
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WASHINGTON — The copying and trafficking of pirated music is an increasingiy
sophisticated trade plied by savvy multi-state criminal operations that
distribute illegal product designed to resemble authentic CDs and replace
legitimate sales, according to new data and analysis released today by the
Recording Industry Association of America (RIAA) in a report on commercial
piracy.

As part of its report, the RIAA for the first time has identified 12 "priority" cities
as part of its nationwide physical goods piracy assessment, These cities—
Atlanta, Austin, Chicago, Dallas, Houston, Los Angeles, Miami, New York,
Philadelphia, Providence, San Diego, and San Francisco — are all "hot spots" of
music theft, with significant piracy problems from the manufacturer level all the
way down to the point of retail sale. The RIAA will step up law enforcement
training and commit additional investigative resources in all of these cities in
the coming year.

In an effort to lure consumers, enterprising pirates are increasingly producing
unauthorized compilations of popular hits as well as counterfeits that add
bonus tracks — going well beyond merely duplicating an existing album. In
addition, some compilations include counterfeit trademarks on the packaging or
discs to create the appearance of legitimacy.

"As the pirate music trade continues to evolve, criminals are enhancing their
products and attempting to dupe consumers with illegal CDs that look
authentic," said Brad Buckles, Executive Vice President, Anti-Piracy for the
RIAA. "This is a disturbing trend. The music community loses hundreds of
millions of dollars each year to physical piracy. Today's sophisticated pirate
trade demands even greater awareness and action from us, our partners in the
music community, law enforcement and music fans. When consumers buy the
real thing, everyone wins — not only the fan who bought a high-quality CD but
music stores, artists, record labels and everyone else involved in making
music."

The RIAA offered the following tips to help consumers avoid illegal music:

Remember the Adage '"you Get What you Pay For": Even if you
are hoping to get your favorite albums at a discount, new or used,
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extremely low prices might indicate pirated product.
o Natch for Compilations that are "Too Good to Be True"'. Many

pirates make illegal "dream compilation" CDs, comprised of songs by
numerous artists on different record labels.

o Read the Labe/: If the true name and address of the manufacturer are
not shown, it is most likely not legitimate product. These products often
do not contain a bar code. Furthermore, if the record label listed is a
company you'e never heard of, that should be another warning sign.

o Look for Suspicious Packaging: Carefully look over the packaging
and beware of products that do not look genuine. Packages with
misspelled words, blurry graphics, weak or bad color should all raise red
flags. Inferior quality print work on the disc surface or slip sleeve cover,
as well as the lack of original artwork and/or missing label, publisher,
and distributor logos on discs and packaging, are usually clear indicators
that the product is pirated. CDs with loose or no shrink wrap, or cheaply
made insert cards, often without liner notes or multiple folds, are
probably not legitimate product.

o Natch for Product Being Sold in Unusual Places: CDs sold In non-
traditional venues, like flea markets or street corners, are probably not
legitimate.

o Trust your ear: The sound quality of pirate CDs is often poor or
inconsistent.

With music thieves marketing their goods to compete with legitimate retail
sales, the RIAA has shifted its focus to target piracy cases at the source of the
distribution chain — where law enforcement can not only seize illegal goods but
also shut down the means of production and thus have a far greater Impact on
the overall availability of pirate product. Seizures of counterfeit CDs from
commercial manufacturing facilities were up more than 424,000 units in 2005—
an increase of 46 percent — and the total number of cases at the manufacturer
level was up 7 percent. In addition, seizures of piracy equipment grew by 57
percent in 2005.

"RIAA's tireless efforts to put a stop to illegal music sales are important to the
entire industry, especially all of the retailers across the country who operate
legitimate businesses and who shouldn't have to deal with unfair competition
from organized criminals," said 3im Donio, President of the National Association
of Recording Merchandisers.

In 2005, more than 800 law enforcement departments across the country
engaged in more than 4,000 anti-piracy actions, making 3,300 arrests and
seizing more than five million pieces of pirate music product in the United
States - an 11 percent increase over 2004. The RIAA estimates that the music
industry loses weil over $300 million a year to domestic physical goods (non-
Internet) piracy alone.

"We are grateful for the efforts of the many law enforcement officer who work
these cases in cities across the country," added Buckles. "Law enforcement
officials have become more involved in these cases because they know that
those who play in today's pirate trade are often involved in other unsavory
criminal activities. Plus, as a report by the New York City Comptroller
documented, counterfeiting and pirating often costs local economies millions of
dollars in tax revenue. We look forward to continuing our collaborative work—
especially in our hard-hit priority cities — in the year ahead."

0
Urban and Latin music genres are typically the hardest hit by physical goods
piracy and accounted for nearly 95 percent of music seized last year. Urban
music — representing 54 percent of all pirate product seized — is almost
exclusively found in a lower-quality format burned to blank CD discs with
packaging far less likely to be confused with legitimate products. A large
portion of the urban piracy market consists of compilations of music from
various artists and multiple albums.
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While seized in lower numbers than urban music, the impact of piracy on the
Latin genre is arguably more severe. Although it accounts for 6 percent of the
music market, more than 40 percent of music seized in 2005 was of the Latin
genre. The impact of this problem is particularly severe in Texas, California and
Florida. In addition, pirated Latin music is most commonly commercially
pressed, with a sleek, professional look. This kind of illegal product has the
greatest potential for deceiving consumers and replacing legitimate music
sales.

"Rampant piracy continues to take a disproportionate toll on the small yet
thriving culture of Latin music," said Rafael Fernandez, jr., Vice President of
Latin Music for the RIAA. "Latin artists with high, homegrown popularity often
battle tremendous piracy right in their local communities. Our ability to invest
in the next generation of Latin artists is directly linked to enforcement and a
continued focus on the piracy plaguing this genre."

EXAMPLES OF SIGNIFICANT ANTI-PIRACY OPERATIONS IN 2005:

Manufacturers — In 2005, enforcement actions were brought in 348
manufacturer cases in 30 states. The cases ranged from commercial CD
manufacturing plants to small burn-on-demand operations often run by a single
individual. For example:

o Oct. 6"."Operation Remaster" an'd "Operation Buccaneer" involved 13
locations where individuals were suspected of being involved in a large-scale
network that was illegally replicating and distributing pirated CDs and DVDs.
The Rapid Enforcement Allied Computer Team (REACT) and the Sacramento
Valley High Tech Task Force, along with more than 100 officers from local,
state and federal law enforcement agencies in California and Texas executed
search warrants and conducted raids at several large-scale commercial
mastering, replicating and packaging facilities in the Bay Area and Central
Valley of California and in Austin, Texas. As a result, multiple arrests were
made with approximately 500,000 pirate CDs and more than 5,500 stampers
seized, making the action the largest CD manufacturing raid in U.S. history.
Approximately 85 percent of the pirate discs seized were of the Latin genre.
Task Force investigators estimate that the targeted businesses have produced,
packaged and shipped more than 12 million discs annually, worth an estimated
$120 million.

o Nov. 21: Based on an anonymous tip, RIAA investigators conducted an
investigation at a local music store outside Detroit. Investigators were able to
purchase pirate CDs for $5 each and observed thousands of counterfeit CDs In
plain view for customers to see. The case was referred to the FBI, which
opened a formal criminal investigation of the shop. An FBI search of the store
yielded 111 CD/DVD burners and 10,000 blank discs, along with nearly 10,000
pirate CDs and 1,400 pirate movies. The shop owner admitted to
manufacturing, selling, and distributing counterfeit music and movies.

o Nov. i5: In conjunction with the New York State Police, Special Investigative
Unit, the RIAA executed a search warrant at a burner lab located in Rochester,
N.Y. With 153 high-speed burners, this was the largest burner lab uncovered in
the Northeast in 2005. In addition, more than 7,500 pirate and counterfeit CDs
and more than 6,200 pirate movies were seized along with $ 16,000 in cash,
and 40,000 blank CD and DVD discs.

Distributors — In 2005, the RIAA investigated nearly 300 pirate CD
distribution operations. These operations are distinct from pirate manufacturers
and engage in the wholesale sale of pirate product to retailers. For example:

o Dec. 8: Members of the New York City Police Department and the U.S.
Secret Service, along with investigators from the Notion Picture Association of
America and the RIAA served four search warrants in New York City against
suspected distributors. Nine people were arrested and 46,400 counterfeit CDs,
68,740 counterfeit movie DVDs, 1,470 counterfeit handbags, 42 counterfeit
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music market, more than 40 percent of music seized in 2005 was of the Latin
genre. The impact of this problem is particulariy severe in Texas, California and
Florida. In addition, pirated Latin music is most commonly commercially
pressed, with a sleek, professional look. This kind of illegal product has the
greatest potential for deceiving consumers and replacing legitimate music
sales.
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Latin Music for the RIAA. "Latin artists with high, homegrown popularity often
battle tremendous piracy right in their locai communities. Our ability to invest
in the next generation of Latin artists is directly linked to enforcement and a
continued focus on the piracy plaguing this genre."
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individual, For example:
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network that was illegally replicating and distributing pirated CDs and DVDs.
The Rapid Enforcement Allied Computer Team {REACT) and the Sacramento
Valley High Tech Task Force, along with more than 100 officers from local„
state and federal law enforcement agencies in California and Texas executed
search warrants and conducted raids at several large-scale commercial
mastering, replicating and packaging facilities in the Bay Area and Central
Valley of California and in Austin, Texas. As a result, multiple arrests were
made with approximately 500,000 pirate CDs and more than 5,500 stampers
seized, making the action the largest CD manufacturing raid in U.S. history.
Approximately 85 percent of the pirate discs seized were of the Latin genre.
Task Force investigators estimate that the targeted businesses have produced,
packaged and shipped more than 12 million discs annually, worth an estimated
$ 120 million.

o Nov. 2I: Based on an anonymous tip, RIAA investigators conducted an
investigation at a local music store outside Detroit. Investigators were able to
purchase pirate CDs for $5 each and observed thousands of counterfeit CDs in
plain view for customers to see. The case was referred to the FBI, which
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pirate CDs and 1,400 pirate movies. The shop owner admitted to
manufacturing, selling, and distributing counterfeit music and movies.
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Unit, the RIAA executed a search warrant at a burner lab located in Rochester,
N.Y. With 153 high-speed burners, this was the largest burner lab uncovered in
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and more than 6,200 pirate movies were seized aiong with $ 16,000 in cash,
and 40,000 blank CD and DVD discs.

Distributors — In 2005, the RIAA investigated nearly 300 pirate CD
distribution operations. These operations are distinct from pirate manufacturers
and engage in the wholesale sale of pirate product to retailers. For example:

o Dec. 8: Members of the New York City Police Department and the U.S.
Secret Service, along with investigators from the Notion Picture Association of
America and the RIAA served four search warrants in New York City against
suspected distributors. Nine people were arrested and 46,400 counterfeit CDs,
68,740 counterfeit movie DVDs, 1,470 counterfeit handbags, 42 counterfeit
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Rolex watches and $2,125 in cash were seized.

o Oct. 11: Based on a referral by the RIAA, the Los Angeles Police Department
executed a search warrant at a telemarketing company distributing pirate CDs
to numerous Latin retailers. The company's illicit music was supplied by
northern California facilities raided in Operations "Remaster" and "Buccaneer."
Seized were 20,655 pressed CDs and 1,790 music DVDs. Police also seized
invoice books and records on all retail customers. These materials documented
sales throughout the U.S. and provided leads for other RIAA offices.

o Nay 3: With assistance from the Atlanta Police Department, the RIAA was
able to confirm that a local dollar store was distributing illegal product and
seized 62,300 pirate CDs and more than 30,000 pirate movies from a back
room. A 48-foot trailer was required to transport and store all the seized
evidence.

Retail/Flea Narkets — In 2005, RIAA investigators and contractors assisted
local police departments across the country in 4,000 retail level piracy cases.
For example:

o Dec. 17: RIAA and MPAA investigators, assisted by the Chicago Police
Financial Crimes Unit, Fugitive Unit, the 9th District Task Team, and the U.S.
Postal Inspection Service, conducted undercover purchases and arrests at
several different booths inside the Swap-0-Rama Flea Market in Chicago. A
total of 14,438 counterfeit CDs and 1,754 movie DVDs were seized. Nine
vendors were arrested and charged with felonies.

o 3uly 7: Together with the RIAA, the 3acksonville Sheriff"s Office conducted a
legal search of a 3acksonville flea market. As a result, 32,000 pirate CDs, five
CD burners, 10,000 counterfeit DVD movies and $2,000 in cash were seized.
Five vendors were arrested and charged with violating Florida state statutes.

o 3une 7: The RIAA assisted the Los Angeles County Sheriffs Department in
executing search warrants at a retail store in Compton and the business
owner's Long Beach residence. Deputies seized a total of 25,016 pressed CDs.
The owner was arrested on felony charges.

2005 Commercial Piracy Report Chart

(The Recording Industry Association ofAmerica is the trade group that
represents the U.S. recording industry. Its mission is to foster a business and
legal climate that supports and promotes our members'reative and financial
vitality. Its members are the record companies that comprise the most vibrant
national music industry in the world. RIAA members create, manufacture
and/or distribute approximately 90% of all legitimate sound recordings
produced and sold in the United States. In support of this mission, the RIAA
works to protectintellectual property rights worldwide and the First
Amendment rights of artists; conducts consumer, industry and technical
research; and monitors and reviews state and federal laws, regulations and
policies. The RIAA also certifies Gold , Platinum , hlultl-Platinum™, and
Diamond sales awards, as well as Los Premios De Oro y Platino™, an award
celebrating Latin music sales.j
Contacts."
3onathan La my
3enni Engebretsen
Amanda Hunter
202-775-0101
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PILE SHA1ONG: CREATIVE DESTRUCTION

OR JUST PLAIN DESTRUCTION?*

STAN J. LJEBOW77Z

University of Texas at Dallas

ABSTRACT

The sharing of sound recordings over the Internet is the newest controversy in a

long-running battle between copyright owners and copying technologies. In order to

provide some context, perspective, and background, this paper examines the short

history of file sharing, the longer history of record sales, various explanations for

the change in record sales, and some analysis of the economics of copying. Although

file sharing has been imperfectly and inconsistently measured, it nevertheless appears

to reveal a fairly close linkage between changes in file sharing and changes in record

sales. Explanations, other than file sharing, for the recent decline in record sales seem

to have little or no support. Because economic theories of the impacts of copying

hold out little hope for a benign impact of file sharing, these results should not be

surprising. These findings reinforce the econometric results from most of an ex-

panding literature.

I. INTRODUCTION

BN years ago the term "file sharing" was unknown. Then Napster arrived,

and both file sharing and Napster quickly became etched into the public's

consciousness. Although Napster was effectively shut down as an unau-

thorized file-sharing service within 2 years of its birth, its progeny live on,

as do new habits of music listeners. These dramatic changes have given us

the now familiar additions to the lexicon such as "ripping" files from CDS,

listening to MP3s on iPods, and, of course, downloading files online using

programs such as Kazaa or Grokster.

Yet the file-sharing saga and the controversy surrounding it might appear

a mere replaying of a narrative we have encountered several times before.

The photocopier, introduced by Xerox in 1959, allowed individuals to cheaply

and conveniently copy printed pages. Audiotaping, which became popular

in the 1970s, made it easy and inexpensive for individuals to copy sound

* I would like to thank Steve Margolis, seminar participants at the University of Montreal,

and, for financial support, the Center for the Analysis of Property Rights and Innovation. I

would also like to thank Russ Crupnik from NPD, Eric Garland from BigChampagne, and

Graham Mudd from comScore Media Metrix for their generous help in providing data and

insight.
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recordings, with dual cassette decks intended for high-speed copying becom-
ing commonplace. Videotaping, which became popular in the 1980s, allowed
individuals to copy broadcasts and prerecorded movies.

The copyright industries reacted negatively when each of these copying
technologies appeared. The publi:shing industry complained about photocop-
ying, although an analysis by Liebowitz (1985) concluded that photocopying
was beneficial to the industry. The movie and television industries brought
suit to stop the video recorder, but after the Supreme Court's ruling (Sony
Corp. ofAmerica v. Universal City Studios, 464 U.S. 417 [1984]) went against
these industries, a new market emerged—prerecorded video—which, al-
though largely unanticipated, now provides the movie industry with revenues
far in excess of box office revenues.'he

sound-recording industry had an equally negative response to copying
technology. No less a luminary than Alan Greenspan, prior to his becoming
chairman of the Federal Reserve Bank, stated, "At present... severe eco-
nomic damage [is being done] to the property rights of owners of copyrights
in sound recordings and musical compositions.... [U]nder present and
emerging conditions, the industry simply has no out.... Unless something
meaningful is done to respond to the... problem, the industry itself is at
risk" (U.S. Senate 1983). Sales of sound recordings began a decade-long
expansion not long after this testimony (ending a 4-year decline), once again
making the claims of concern by the copyright industry appear unwarranted.

Nevertheless, as explained in Section IV, the role of these older copying
technologies as economic precedents is limited both because there are im-
portant differences between file sharing and these prior copying technologies
and because the impacts of these technologies were not so clear-cut.

Each of the previous copying technologies brought forth some work by
economists on the economics of copying, although the focus was more on
theory than empirics (for surveys, see Varian 2005; Watt 2004). Among the
problems with conducting empirical analyses of these older technologies was
the difficulty in measuring the extent of unauthorized copying. One of the
incidental benefits of the new digital copying technology should be to provide
better data, although a great deal of imprecision remains.

This current copying technology of file sharing was personified by Shawn
Fanning, who created Napster with the purpose of allowing music files to
be shared among strangers. Napster began operations in mid-1999 and quickly
rose to international prominence. The sound-recording industry experienced
a dramatic swoon in sales beginning the next year, continuing unabated (with
one informative exception) through 2005. The industry has blamed this sales
decline on the rapid growth of file sharing and, in an attempt to stem the
decline, has sued thousands of individuals heavily engaged in file sharing

'ee Liebowitz (2004a), where prerecorded video revenues were estimated to be twice as
high as revenues from theatrical showings.
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(as well as suing the file-sharing services).'hese lawsuits have led to a
heated debate, often uninformed by facts. We are fortunate to have in this
issue a detailed study by Bhattacharjee and colleagues (2006) that examines
the impacts of those lawsuits on the amount of file sharing.

File sharing has generated far more attention than earlier copying tech-
nologies.'t is easy to dismiss the intense media coverage, as evidenced by
Time magazine's putting Fanning on its cover (October 2, 2000), as just
another case of romanticizing the impact of a new technology. Yet Napster
truly began a revolution in music listening with a still uncertain impact on
the entire economic model that has been used by the sound-recording industry
for much of the last century. Copyright industries also tend to attract more
attention than might appear warranted by their share of gross domestic prod-
uct (GDP) alone." This is most likely due to the fact that consuming these
products occupies a majority of the time that individuals spend on leisure
activities, with the average American watching 4.5 hours of television and
listening to more than 3 hours of music each day (U.S. Census Bureau 2003).
Thus the impact of these industries on the collective consciousness is very
large.

Naturally, the current concern over the impacts of file sharing brought
forth among economists a renewed interest in the economic consequences
of copying. Recent econometric studies include, but are not limited to, the
two very fine empirical examinations found in this issue—one by Rafael
Rob and Joel Waldfogel (2006) and the other by Alejandro Zentner (2006;
see also Blackburn 2004; Hong 2004; Michel 2005; Oberholzer-Gee and
Strumpf 2005; Peitz and Waelbroeck 2004; Zentner 2005). Although neither
of these two papers attempts to measure the impact of file sharing on the
full U.S. sound-recording market, which is my focus in this paper, a recent
econometric study (Liebowitz 2006) examines that specific question. All of
the papers of which I am aware, except one, find that file sharing brings
about some degree of harm to copyright

owners.'According

to the Recording Industry Association of America (RIAA) Web site, the re-
cording industry announced plans to bring lawsuits against file sharers on June 25, 2003 (RIAA
2003c). On September 8, 2003, the RIAA brought what they referred to as the "first wave"
of lawsuits against 261 individuals (RIAA 2003b).

3 Besides the economic studies discussed in this paper, there are papers of a more philo-
sophical legal bent, particularly from some very vocal critics who have voiced their unhappiness
with copyright law and the entertainment industry. These copyright critics, sometimes asso-
ciated with the concept of the "creative commons" and the Electronic Frontier Foundation,
argue that copyright laws are being used by the sound recording, movie, and software industries
to thwart innovative forces that would otherwise open up the market to new competition. See,
for example, Lessig (2004).

4 It is estimated to be between 5 and 7 percent of the gross domestic product (GDP), according
to a report produced for a copyright trade association (Siwek 2002).

5 The one paper that does not find file sharing to harm record sales is Oberholzer-Gee and
Strumpf (2005). Of the other papers, which cover different countries, different time periods,
and different approaches, some find results that could be classified as consistent with the
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Econometric studies are usually self-contained, but they do not, or should
not, occur in a vacuum. In order to make an informed judgment about the
impact of file sharing it is useful to understand the industry background. This
should include examining the nature and size of file sharing as best we know
it and investigating the history of the sound-recording market to gain some
perspective on the current decline. It is also useful to examine the economic
theories of copying that have been suggested. Finally, no judgment would
be complete without examining the range of possible sources of evidence,
particularly sources that might not be amenable to inclusion in econometric
studies. This paper attempts to perform some of these tasks.

II. THE BRIEF HISTORY OF FILE SHARING AND ITS MEASUREMENT

File sharing, simply put, allows one computer on the Internet to search
for and access files on the hard drives of other computers that are connected
to the Internet. Any individual on a file-sharing network can make available
any file on his or her hard drive to all other members of the file-sharing
network.

The term "file sharing" is actually something of a misnomer, however.
Individuals do not "share" the files that move back and forth on the Internet.
They do not experience these files together nor are they likely to ever meet
or even know one another. Nor do they lend or trade the files among one
another, since the files are not borrowed or given back. A more appropriate
term might be "anonymous file copying," since that reflects what actually
occurs. The end result of file sharing is that individuals who do not own and
have not purchased a particular song or movie can nevertheless obtain that
song or movie from unknown third parties.

Currently, file sharing encompasses sound recordings; films and television
programs, computer software, various forms of pornography, and other prod-
ucts that can be digitized. Because music files are easily compressed, rela-
tively small, very popular, and the primary type of file downloaded, they
appear to be the best candidate for assessing the impact of file sharingitself.'s

Internet transmission speeds increase, file sharing is likely to focus more

possibility that the entire decline might be due to file sharing (Blackburn 2004; Liebowitz
2006; Zentner 2005), while others (Hong 2004) apportion only a part of the decline to file
sharing, and yet others are difficult to classify in this manner. A detailed discussion of this
literature can be found in Liebowitz (2005).

'DATE (2003) claimed that the ratio of audio files to video files was 100:1 in an October
28 report. Note, however, that the IDATE report seems of somewhat questionable value, as
discussed below. Lyman and Varian (2003) report in their table 8.9 that although shared video
files took up twice as much hard drive space as shared audio files, audio files were nevertheless
10 times as common as video files in 2003. An Organisation for Economic Co-operation and
Development (2004, figure 5) report using data from BigChampagne claimed that the number
of audio files transferred was only twice the number of video files in 2003. This claim seems
somewhat implausible (unless most of these are short clips of pornography), given the enormous
size of movie files.
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possibility that the entire decline might be due to file sharing (Blackburn 2004; Liebowitz
2006; Zentner 2005), while others (Hong 2004) apportion only a part of the decline to file
sharing, and yet others are difficult to classify in this manner. A detailed discussion of this
literature can be found in Liebowitz (2005).

IDATE (2003) claimed that the ratio of audio files to video files was 100:1 in an October
28 report. Note, however, that the IDATE report seems of somewhat questionable value, as
discussed below. Lyman and Varian (2003) report in their table 8.9 that although shared video
files took up twice as much hard drive space as shared audio files, audio files were nevertheless
10 times as common as video files in 2003. An Organisation for Economic Co-operation and
Development (2004, figure 5) report using data from BigChampagne claimed that the number
of audio files transferred was only twice the number of video files in 2003. This claim seems
somewhat implausible (unless most of these are short clips of pornography), given the enormous
size of movie files.



FILE SHARING

on full-length movies and computer programs. This threatens or promises,
depending on your point of view, to do for the movie and software industries
what it has done for the sound-recording industry, which is one reason it is

so important to understand its impacts.
Napster was, for all intents and purposes, shut down by a preliminary

injunction granted to the recording industry in February 2001 (A&M Records
v. Napster, 239 F.3d 1004 [9th Cir. 2001]). Into the void stepped numerous
other file-sharing programs, particularly those that, unlike Napster, were not
based on a central server. Figure 1 provides an estimate of the number of
home-based file sharers in the United States during this transition. (Data are
from Jupiter Media Metrix 2001; comScore Networks 2002.) The legal "vic-
tory" of the recording industry over Napster is not in evidence in these
statistics, since the number of file sharers continued its upward trend within
months of Napster's shutdown.

The impact of file sharing is something of a moving target, so we should
not expect a single-sized impact at all times and all places. When Napster
first came into existence in 1999, most downloaders would not have had in
place CD burners, and MP3 players did not yet exist. MP3 files, therefore,
were not terribly good substitutes for music purchased on a CD since the
downloaded music was tethered to the computer. Any negative impact of file
sharing at that time should have been quite small. Since then, devices that
can play MP3 files have become increasingly popular, CD writers have be-
come ubiquitous, and Internet speeds have increased as broadband has be-
come more common, shortening the time needed to download songs.'ecause
file sharing currently produces files that are much better substitutes for pur-
chased CDs than was the case at the time of Napster, any negative impact
of file sharing per shared file should be greater now than it was in, say,

2000.'he
digital and public nature of file sharing would seem to make it more

amenable to analysis than prior methods of copying. The reality of file-sharing
measurements, however, does not yet live up to this promise.

Although there have been numerous news stories reporting statistics on

'n June 2002, according to Ipsos/Tempo (Ipsos-Reid 2002), 53 percent of American file
sharers had CD burners, which was more than twice as high as for the general population as
a whole. Ipsos/Tempo also reported that the penetration of CD burners for the general population
increased from 22 percent to 31 percent from the first quarter of 2002 to the first quarter of
2004 ("Ownership of Digital Music Peripherals Trending" [slide], provided by Matt Klein-
schmidt, senior research manager, Ipsos). If the growth in penetration for the population of
downloaders was similar, this would have led to a penetration rate of 75 percent among those
engaged in file sharing. Nielsen NetRatings reported that Broadband users represented 64
percent of Internet users in October 2005, up from less than 10 percent at the time of Napster,
although the growth in broadband appeared to be slowing (data were provided by Kaizad Gotla,
senior Internet analyst, Neilsen/NetRatings, September 2004).

'evertheless, they are not quite perfect substitutes. The compression involved with MP3
files reduces sonic quality, according to audio purists. Also, it takes some time and effort to
download the files, so they are not quite free.
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file sharing, these reports generally cite the same few sources. At the time
of Napster, the press quoted Webnoize almost exclusively regarding the num-
ber of files that were being downloaded (Evangelista 2001). It is not clear
what methodology the (now defunct) Webnoize used, but it reported that
2.79 billion files had been transferred in Napster's peak month (February
2001) and that by August 2001 the number of files transferred on the four
leading Napster replacements (FastTrack, Audiogalaxy, iMesh, and Gnutella)
had reached above 3.05 billion per month (Geralds 2001). To put this in
perspective, worldwide sales of music amounted to about 3 billion songs per
month in 2000, so one might conclude from these figures that the number
of songs being downloaded on file-sharing networks was equivalent to the
number of songs purchased in the authorized retail market (IFPI 2001).'DATE

(2003) claims that worldwide file sharing was four times as large as
worldwide sales in 2003.

The statistics reported for the American market, the focus of our analysis,
also come from just a few key sources. At the high end, there are claims
that up to 60 million Americans have used peer-to-peer networks," that
perhaps as many as 5 billion music files are downloaded by Americans in
a typical month (18 files for every man, woman, and child!)," and that perhaps
60 percent or more of all Internet bandwidth is taken up by file sharing
(Reuters 2003)." Although these are among the more striking numbers that
have been put forward, even the more modest estimates appear less reliable
than we would like. Before discussing the actual measurements, however, a
brief discussion of the methodologies is in order.

There are various methodologies for measuring file sharing. Most count
the number of participants in file-sharing activities (for example, comScore
Media Metrix, Nielsen NetRatings, BigChampagne, the Pew Internet, and
American Life Project). Nielsen and comScore examine the number of users
of particular file-sharing programs, such as Kazaa or BitTorrent, on the basis

'IFPI (2001) reports 3.5 billion albums per year. If we assume 10 songs per album, this
works out to 2.91 billion songs per month.

"The Electronic Frontier Foundation reports that 60 million Americans use file-sharing
software (File Sharing: It's Music to Our Ears, at http://www.eff.org/share/), but it is not clear
where that estimate comes from.

" According to IDATE (2003), there were either 65 billion audio files downloaded in the
United States in 2003 or 12 billion in the world, depending on which of two seemingly
inconsistent statements you wish to believe. The breathless prose goes on to predict that by
2007 broadband users will download an average of 4,300 audio files per year, which seems
somewhat fanciful.

"IDATE (2003) reports that "According to virtually all the experts in this field, P2P rep-
resents on average between 50% and 60% of all broadband traffic during the daytime, and as
much as 80% to 90% of all night time traffic."
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of panels of users." Since the number of programs available to users is large
and growing, data based on the number of users of a particular program have
become less reliable over time as a measure of aggregate downloads."
BigChampagne measures the number of users of file-sharing networks."
BigChampagne's method of measuring the activity on file-sharing networks
is proprietary and therefore difficult to judge." The NPD Group is the only
organization, to my knowledge, that attempts to monitor the number of files
actually transferred by a panel of users. The Pew Internet and Society Project
conducts numerous surveys on Internet usage, as do Ipsos/Tempo and For-
rester. The hearings that led to the preliminary injunction against Napster
featured dueling surveys offering opposing opinions about the impact of file
sharing (on the Napster surveys, see Liebowitz 2002, chap. 7).

Unfortunately, each data source, regardless of data type or methodology,
suffers from one or more imperfections. All panel-based data sources are
open to the criticism that the panel might not reflect the user population. For
example, it is plausible that voluntary Internet panels might underrepresent
the population of people actively engaged in file sharing, as those users may
be particularly reluctant to have their computers monitored by third-party
software."

"Panel members agree to allow a program to monitor and report their computer usage in
return for some nominal compensation. These panels range from a few thousand to the hundredsof thousands. Alternatively, it is possible to create a panel whose members are unaware of
being monitored, as Bhattacharjee et al. (2006) have done.

'4 If file sharers were migrating away from monitored programs toward programs that were
not monitored, such measurements will undercount users. Companies such as comScore tried
to update their list of programs to keep up to date, but this always lagged somewhat behind
the behavior of users. In August 2005 I was told that comScore was no longer reporting these
measurements because they did not feel they could keep up with all the new programs (Graham
Mudd, industry analysis manager, comScore Networks, telephone conversation with the author,
August l, 2005). The number of users followed by Bhattacharjee et al. (2006) would alsosuffer from this same problem.

"There are often several different software programs that use the same network. These
networks are not identical to the programs that use these networks. For example, Kazaa,
Grokster, Kazaa Lite (a competitor to Kazaa), and iMesh all use the FastTrack network, butthere are also other networks, such as Gnutella and DirectConnect, that are used by other
prograiils.

"For a critique of BigChampagne's methods, see Lawrence (2003). I have a concern with
the claimed peak and average values, which seem too close to one another. The peak monthly
values (measured every few minutes) are only about 60 percent above the average values in
the last half of 2003 and only about 30 percent higher in the first half of 2004. Bric Garland,chief executive officer of BigChampagne, suggests that this small difference between peak and
average monthly values is due to the fact that many Internet users keep their computers and
file-sharing software running 24 hours a day (e-mailed correspondence with the author, October
2004). I find it unlikely that dial-up users (who were in the majority) keep their phone lines
occupied 24 hours a day, but further analysis would be useful." This criticism loses some force from the fact that most file-sharing software (for example,Kazaa) includes spyware and adware, which monitor the usage of the computer for vendorsof various products. This means that many file sharers have already allowed third-party software
on their computer and in many cases they were aware of it.
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TABLE 1

PERCENTAGE OF ADULT POPULATION ANSWERING YES TO THE QUESTION,
"Do YQU EYER DowNLQAD MUsIc FILEs QNTo YQUR CQMPUTER So

YQU CAN PLAY THEM AT ANY TIME YQU WANT?"

July—August August—September October June November May—June February
2000 2001 2002 2003 2003 2004 2005

Overall
18—29
30-49
50-64
65+
Men
Women

11
25
11

3
2

12
10

15
36
16
6
2

19
13

19 19 9 13 13

41 43 23 31 32
21 20 9 11 13

8 8 4 6 7
3 1 2 2 1

22 23 12 17 14

16 15 7 9 12

SOURcE.— Pew internet Project, "Usage over Time" (spreadsheet) (http://www.pewinternet.org/trends/
UsageOverTime.xls).

Metrics based on the number of users alone might fail to capture increases
or decreases in the number of files exchanged per user. Such changes can
be large even when the number of individuals using file-sharing software is
stable, as, for example, when users are shifting to broadband. Finally, to the
extent that movies, video games, and computer files take up changing shares
of the file-sharing universe, measures of overall file sharing might not prop-
erly reflect the downloading of music files.

Surveys suffer from potential problems where consumers might not know
the answers to the questions they are being asked or where they might be
reluctant to tell the truth if that means possibly incriminating themselves or
(in their minds) inviting a lawsuit. These fears should tend to generate answers
that understate the extent of file sharing. The survey used by Zentner (2006)
is based on consumers in Europe, where this controversy has been less
political and at a time when such lawsuits had not yet come into existence.
The surveys used by Rob and Waldfogel (2006) were conducted in conditions
where the respondents knew the identity of those giving the surveys and the
purpose of the survey. In each of these cases the likelihood of intentionally
incorrect answers was lessened. Nevertheless, the expectation in each case
would be that the answers might be somewhat biased toward lowering the
impact of file sharing. The Pew surveys suffer more seriously from this
problem, particularly after the lawsuits began in mid-2003.

With these caveats in place, what do the data tell us about file sharing?
Results from the Pew Internet and American Life project indicate that music
file sharers tend to be young and male and more likely to be poor and less
educated (see Rainie et al. 2004, p. 4). Table 1 provides some of their
statistics." These numbers are consistent with a view that file sharing is a

" To construct this table, I multiplied the percentage of respondents answering this question
in the affirmative, which was asked only to those with Internet access, by the number of
respondents claiming to have Internet access.
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very popular activity." The sharp decline from June 2003 to November 2003
is also fully consistent with the Bhattacharjee et al. (2006) finding that the
initiation of Recording Industry Association of America (RIAA) lawsuits
reduced file sharing. These numbers appear to be considerably higher than
the European value of 9 percent reported by Zentner (2006) based on the
October 2001 European Forrester Research survey, but that survey asked if
users "regularly" downloaded music, so the two are not strictly comparable.
A slightly later Forrester survey (Stagia 2002) had numbers closer to, but
still lower than, the Pew values."

What do the other data sources have to say about the number of file sharers?
ComScore claims that there were 40 million unduplicated users of file-sharing
software during January 2003, which is in general agreement with the Pew
numbers. BigChampagne measured the average number of "simultaneous"
users in January 2003 to be just shy of 4 million users. It is difficult to
compare BigChampagne numbers with comScore since comScore essentially
measures, by way of analogy to television and radio, the reach per month,
which is always a higher number than average audience.

Do these data allow us to draw any conclusions about the historical trend
in organized file sharing? Clearly, organized file sharing stood at zero in
1998. We know from Figure 1 that the important growth did not start until
2000. The Pew surveys in Table 1 indicate an increase in the popularity of
file sharing on the order of 70 percent from the summer of 2000 to October
of 2002, which is smaller than what comScore reports in Figure 1, even
though the comScore figures only go through February 2002.

In Figure 2, which allows examination of the more recent trends, each of
three data sets is normalized so that its starting measurement is 1 in order
to make the numbers somewhat comparable. Both of the data sets with full-
year 2003 data indicate a substantial drop during 2003, with comScore (and
Pew in Table 1) matching these declines directly to the RIAA lawsuits (as
do Bhattacharjee et al. 2006), although BigChampagne shows the declines
beginning before the lawsuits were announced." File sharing appears to have

"If the question "Do you ever... " were interpreted in the past tense, such as "Have youever... " we would not expect the numbers to ever fall as long as respondents are being
truthful. The decline that does occur can be taken either as evidence that the question is not
interpreted as "Have you ever... " or that some respondents might have begun to lie because
of fear of prosecution. It is also possible that some respondents might have stopped downloading
but still answer the question in the affirmative because they interpret the question to mean
"Have you ever... ?"

"A Forrester survey in the second quarter of 2002 indicated that 29 percent of European
Internet users had ever downloaded music, and since slightly more than half of the population
used the Internet, this would imply that on the order of 15 percent of the population had
downloaded music, which is fairly close but still slightly below the American Pew figure." Pew and comScore produced a joint report directly crediting the lawsuits with decline in
file sharers (Madden and Lenhart 2004), This result is not without contention. Some have
argued that the lawsuits have had virtually no impact (Karagiannis et al. 2004). The Karagiannis
et al. paper bases its results on a single 1-hour observation prior to the lawsuits and a single
1-hour observation after the lawsuits, with very few controls.
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increased again in 2004, although BigChampagne shows file sharing returning

to (and then surpassing) its 2003 peak, whereas the Pew surveys indicate

that it did not return to its prior peak through 2004."

This brings us to measurements of the absolute size of file-sharing activ-

ities. The dispersion of estimates is nothing short of remarkable. If the Web-

noize statistics on Napster use had been accurate, and if the United States

contributed 30 percent of the world usage of Napster, this would have implied

about 1 billion files per month downloaded by Americans." By way of

comparison, there were about 800 million albums sold yearly in 2003 and

2004, which works out to 800 million files per month if there were 12 songs

per album. The Webonize estimate is lower than the more recent statistic of

5 billion files per month reported by IDATE, which was mentioned at the

beginning of this section. But both of these estimates are in stark contrast

to the numbers reported by NPD.

NPD reports that for 2004 there were 225 million music files downloaded

in the United States. This is less than one-twentieth the monthly estimates

reported by IDATE and less than one-fourth the numbers reported by Web-

noize for a period 3 years earlier. Since the methodology behind NPD's

numbers is fairly transparent, whereas that of Webnoize is unknown, and

since some of IDATE's prognostications appear rather incredible, it is tempt-

ing to accept the NPD data as correct. Although it is probably premature to

go that far, the NPD data should probably be taken as the current standard.

The NPD data, if correct, indicate that file-sharing activity, instead of

surpassing the legitimate music business in size, is actually considerably

dwarfed by the legitimate market (legitimate market purchases were ap-

proximately three times as large in 2004).
The absolute size of file-sharing activities has an importance quite separate

from the information found in the trends of file-sharing activities. When

downloads appear much more numerous than any possible decline in sales,

as is the case with Webnoize and IDATE estimates, it is obvious that a large

portion of downloaded files do not replace the purchase of originals. This

would be consistent with Rob and Waldfogel's (2006) ordinary least squares

estimates that they take to be a hkely underestimate of the impact of file

sharing for their population of users (college students). If the NPD figures

are correct, however, the number of files shared is fairly similar to the decline

in sales, a result that would be consistent with Rob and Waldfogel's larger

instrumental variables estimate if file sharing were the sole cause of the sales

.decline.

' " ComScore did not report this upturn in 2004, but it stopped reporting in 2004 after throwing
in 'the towel on its methodology, as explained in note 14.

NUA: reports that in August.200]. there were 515 million Internet users worldwide and
.::- l66 nonillion.in the United States and Canada. See http://web.archive.org/web/20050331085826/
', www.nua.ie/sur'veys/how many online/.
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In conclusion, we can state that file sharing is a very popular activity.
Although claims have been made that more music files are obtained this way
than through retail purchases, these claims may exaggerate somewhat the
size of file-sharing activity. File sharing grew very rapidly in its first year
or two and then continued to grow until the introduction of the RIAA law-

suits. The lawsuits caused a diminution of file-sharing activity, although this
activity has since increased. File-sharing activity appeared to be higher in
2005 than it had been prior to the lawsuits, although there is no complete
agreement on this claim. Although a history can be pieced together, the data
do not allow easy and transparent analysis.

IO. THE HIBTQRY QF REcoRD SALEs

Data on the sales of recorded music in the United States are available from
the RIAA as well as for purchase from Nielsen SoundScan. The RIAA reports
information on all shipments (net of returns), whereas SoundScan reports
shipments based on data from retail outlets. Although the two sources of
data should and do provide similar results most of the time, there are some
notable differences. SoundScan, although it includes Internet retailers, does
not include information on nonretail outlets such as record clubs and direct
selling on television, which were responsible for 25 percent of all units sold
in the late 1990s. The recent decline in sound-recording sales has fallen dis-
proportionately on nonretail units (nonretail outlets accounted for 42 percent
of the total decline in units that has occurred since 1999), so there is a danger
in underestimating the impact of file sharing by using SoundScan data (used
in regressions by Blackburn 2004; Liebowitz 2006; and Oberholzer-Gee and
Strumpf 2005).

Figure 3 represents (as closed circles) the per capita sale of full-length
albums sold in the United States since 1973 using RIAA data (RIAA 2003a)."
Although the RIAA data include unit quantities and dollar revenues, the
revenues are merely hypothetical numbers based on list prices and are not
actual transaction revenues. The RIAA unit measurements, therefore, are to
be preferred to the RIAA revenue values. Prerecorded singles are excluded
from the analysis (except for downloaded digital songs, which are included
but grouped into virtual albums by dividing the number of such digital songs
by 10) because they have experienced a very strong decline as part of what
appears to be a long secular trend quite separate from file sharing. The 2005

SoundScan data report the sales decline beginning after 2000 instead of 1999. The severity
of the decline is considerably greater with RIAA numbers than with SoundScan numbers, even
after correcting for record clubs, although it is not clear why.

The data begin in 1973 because that is when units sold were first reported. For prior years
only the industry revenues were reported. Pre-1990 data are from Joseph Jones, RIAA, com-
munication with the author, August 2002.
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TABLE 2

YEAR-TO-YEAR PERCENTAGE CHANGES IN

HALF-YEAR UNIT SALES OF ALBUMS

15

Period Change Period Change

2000-1
2000-2
2001-1
2001-2
2002-1
2002-2

1.25
— 8.24
— 8.36
— 9.40
— 8.06

— 11.62

2003-1
2003-2
2004-1
2004-2
2005-1

— 16.7
— 1.15

5.32
2.15

—4.14

SOURcE.—Recording Industry Association of America
(2003a).

value (appearing as an empty circle) is an estimate based on SoundScan

results since full-year RIAA results were not yet available for 2005."
The sales decline that begins in 2000 is clearly the largest that has occurred

in this period. The timing of this decline is quite striking. This decline begins
the year after the arrival of Napster and, as can be seen from Figure 1, the

year that Napster ramped up its user base. The pattern of file sharing's birth

and rapid growth followed immediately by the unusually large decline in the
sound-recording market is in itself a strong clue that file sharing is responsible
for the sales decline.

Figure 3 also reports what sales would have been if, counterfactually, they
had continued to grow at their prior average rate after Napster's introduction,
represented by the squares." Looked at this way, the sales deficit might be
considerably larger than the sales decline.

The year 2004 might appear to be something of an anomaly since it is

the only year after the advent of file sharing without a sales decline. Some

press reports (and economists) have suggested that the failure of sales to fall
was evidence that file sharing did not have the pernicious impacts that had
been attributed to it." Although one could always just write off this sales
increase as being a random fluctuation in sales due to factors such as an
abundant crop of popular albums being released, the results actually fit into
a pattern consistent with the hypothesis that file sharing is harmful to industry
sales.

Table 2 provides details on half-year unit sales of full-length albums using

"Sales for combined CDs and digital downloads were down approximately 5 percent for
2005, according to reports based on SoundScan data. Midyear statistics from the RiAA reported
a sales decline of — 4.14 percent.

" If one regresses unit sales on either disposable income or GDP through 1999 and calculates
predicted values of album sales, one gets an almost identical predicted sales line.

See Charman (2004), which includes quotes from economists. She states, "[T]here is one
final fiy in the ointment that can't easily be explained away: during the past nine months, CD
sales in America have increased by 7%, despite continued growth in file sharing."
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RIAA statistics for the entire market (not controlling for population growth)."
These changes in industry sales largely, although imperfectly, coincide with
the changes in file sharing. First note that the sales decline in 2000 did not
begin until the second half, which is when, according to Figure 1, Napster
had ramped up to a reasonable size. Second, beginning in the latter half of
2003, and lasting for a year and a half, the sales decline subsided, although
it appears to have resumed in 2005. The second half of 2003 is when the
lawsuits began, bringing about a decline in file sharing, so this reversal is
also consistent with the hypothesis that file sharing harms sales, although
the situation is complicated somewhat by the fact that the price of sound
recordings fell by a small amount in the second half of 2003."

File sharing declined, year to year, in the first half of 2004, so the rise in
sales during this period provides further support to the hypothesis." The only
discordant note is in the second half of 2004 (relative to the second half of
2003), where sales are flat, although measures of file sharing reported by
NPD and BigChampagne show clear increases in file sharing (the Pew num-
bers do not provide a clear result during this interval, and the survey is likely
marred by untruthful responses). The sales decline that begins again in 2005
is consistent with the increase in file sharing reported by NPD and Big-
Champagne. Since there is clear volatility in record sales owing to factors
other than file sharing, we should not place too much emphasis on these
results. Still, the tenor of these results does provide additional support to the
bulk of econometric studies.

Finally, sales by genre are worth a quick look and can be purchased from
Nielsen SoundScan. The raw totals are reported in Table 3. The year 2000
is chosen as the base year since SoundScan statistics mark that as the be-
ginning of the sales decline (see note 24). There are many problems with
using genre statistics, and the interested reader is referred to Liebowitz (2006)

"In an attempt to keep the product close to the ideal of a full-length album, the numbers
in this table include full-length CDs, cassettes, LPs, DVD audio, Super.Audio CDs, and all
digital downloads (aggregated into albums) but exclude all video products (music video and
DVD video) and all format singles except digital downloads.

"The RIAA full-year (list) prices on CDs dropped by only a nominal 1 percent in 2004.
Universal Music, the largest record company, was supposed to have lowered its list prices by
25 percent in the second half of 2003, but there was some debate about how much of this
decline was passed through to consumers (see McCarthy 2003). News reports also claimed
that NPD reported a 4 percent decline in transaction prices during the first quarter of 2004
relative to the prior year period (see Austin 2004).

" ComScore and Pew (Madden and Lenhart 2004) each show large declines of approximately
30 percent, whereas BigChampagne shows a small decline of approximately 5 percent. The
earlier discussion of these data sources leads us to downplay the comScore magnitudes since
the defections of users to new programs not monitored by comScore biases downward the
measure of decline. There is also reason to believe that the Pew numbers might also overstate
this particular decline as cautious file sharers become reluctant to truthfully reveal the extent
of their illegal activities.
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TABLE 3

ALBUM SALEs BY GENRE (1,000s)

Classical Jazz Hard Alternative Rap ROB Country

2000
2001
2002
2003
2004
% Change:

2000-2004
2000-2003

16,403
15,846
14,776
17,727
19,098

18,416
19,514
19,901
22,366
19,156

16.43 4.02
8.07 21.45

89,924
88,158
74,677
74,629
76,887

— 14.50
— 17.01

131,138
131,594
125,752
128,344
135,317

3.19
—2.13

105,515
89,279
83,346
75,854
81,558

—22.70
—28.11

197,141
195,498
160,183
149,972
165,364

-16,12
— 23.93

67,115
67,241
75,362
70,944
82,041

22.24
5.71

SOURCE. —Data purchased from Nielsen SoundScan.

for more detail." Nevertheless, at the most basic level it is plausible that
two genres that are less likely to be downloaded in file-sharing systems,
classical and jazz, did not participate in the sales decline, whereas other
genres that are more likely to be heavily affected by file sharing (hard rock,
rap, alternative, RkB) generally did participate in the decline. Since the sales
decline paused in 2004, the yearly changes are calculated for periods ending
in both 2003 and 2004.

IV. ECONOMIC THEORY OF FILE SHARING'S IMPACT

In the last few decades, economists have come to understand that unau-
thorized copying of originals need not have negative effects on copyright
owners. The question becomes the relative strength of potentially competing
economic impacts.

The first of these potential impacts is that the unauthorized downloading
of a copyrighted file can be a substitute for the purchase of that copyrighted
work. The substitution of a downloaded copy for a purchased original ob-
viously has a negative impact on sales. It is hard to imagine that this sub-
stitution effect does not play an important role for some reasonable subset
of the downloading population.

The second potential behavior engendered by file sharing might occur if
users downloaded songs with the purpose of finding those songs and albums
that most closely matched their tastes. These consumers would then adjust
their purchases in accordance with this new information. Although this idea
can be traced back several decades, and was originally referred to as the
exposure effect (Liebowitz 1985), it is currently called the sampling effect.

This sampling hypothesis is usually accompanied by a claim that the seller

32 Genre statistics are quite unreliable because of changes in genre definition and double
counting of albums in multiple genres, which is discussed in Liebowitz (2006). That paper
performs regressions using genre-based sales in cities as one of the sets of dependent variables.
The results from the regressions are in general agreement with these simple statistics.
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for more detail." Nevertheless, at the most basic level it is plausible that
two genres that are less likely to be downloaded in file-sharing systems,
classical and jazz, did not participate in the sales decline, whereas other
genres that are more likely to be heavily affected by file sharing (hard rock,
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thorized copying of originals need not have negative effects on copyright
owners. The question becomes the relative strength of potentially competing
economic impacts.

The first of these potential impacts is that the unauthorized downloading
of a copyrighted file can be a substitute for the purchase of that copyrighted
work. The substitution of a downloaded copy for a purchased original ob-
viously has a negative impact on sales. It is hard to imagine that this sub-
stitution effect does not play an important role for some reasonable subset
of the downloading population.

The second potential behavior engendered by file sharing might occur if
users downloaded songs with the purpose of finding those songs and albums
that most closely matched their tastes. These consumers would then adjust
their purchases in accordance with this new information. Although this idea
can be traced back several decades, and was originally referred to as the
exposure effect (Liebowitz 1985), it is currently called the sampling effect.

This sampling hypothesis is usually accompanied by a claim that the seller

32 Genre statistics are quite unreliable because of changes in genre definition and double
counting of albums in multiple genres, which is discussed in Liebowitz (2006). That paper
performs regressions using genre-based sales in cities as one of the sets of dependent variables.
The results from the regressions are in general agreement with these simple statistics.
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will benefit if consumers are allowed to become more familiar with the

product before they purchase it." As I have argued (Liebowitz 2005), how-

ever, sampling in the market for music files ha,"., an ambiguous impact on

record sales. Using an insight of Jack Hirshleifer (1971), the basic idea is

that albums that have more prescreening by consumers will contain, on

average, music that provides greater utility than would otherwise be the case,

or a greater amount of what we can call "music service." This prescreening

has the effect of rotating the demand for albums clockwise. Because the

initial albums purchased will have more music-listening services, this will

raise the price intercept, but because satiation of music-listening services can

be achieved with a smaller number of albums, the quantity intercept declines.

Even if one were to argue that the demand for music services is never satiated

(which implies that time is the constraint on consumption), a seemingly

reasonable assumption that consumers spend more time listening to albums

with more music-listening services would also lead to the conclusion that

sampling will reduce the number of albums they listen to in their fixed amount

of time. Therefore, even if a large subset of file sharers engaged in sampling,

there would be no reason to believe it would counterbalance the negative

impacts of the substitution effect.
A third potential impact of file sharing is related to possible network effects

in music listening. Models such as those found in Conner and Rumelt (1991)

and Takeyama (1994) demonstrate that under certain conditions unauthorized

users of an intellectual product might create sufficient additional value to

the purchasers of legitimate copies that sellers might benefit from the unau-

thorized use. For example, if individuals become familiar with a spreadsheet

by using an unauthorized copy, then their employers, who purchase legitimate

copies, might place higher values on purchasing spreadsheets because of the

now lower training costs. Several issues arise in trying to apply this logic

to sound recordings, as has recently been attempted by Gayer and Shy (2005).

The first is whether there are network effects at all for music listening. A

second issue is whether such network effects, if they exist, would work to

alter the size of the total market, as assumed by these theorists, or merely

shift demand among different sound recordings. Finally, a simple but practical

difficulty with applying the network effects model to file sharing is that radio

already allows unlimited music listening at zero cost. Thus, it is difficult to

imagine that file sharing would provide any new network effects.

Some additional support for a skeptical view of network effects and sam-

pling comes from examining the impact of radio play (which should allow

" This claim has been made, for example, by Hall (2000) in his expert report in the Napster
case.
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sampling and create network effects) on overall record sales, where there

does not appear to be a positive relationship."
A final possible impact of copying is indirect appropriability. This is a

concept coined by Liebowitz (1985) and recently championed by Boldrin

and Levine (2004). The basic idea is that demand for originals from which

copies are made might increase as those making copies of originals capture
some of the value from those receiving the copies. In order for indirect

appropriability to work, however, one of two market conditions must hold.

Either the variability in the number of copies made must be small, as would
be the case if everyone made one copy of a CD for use in his or her
automobile. Alternatively, the seller would need to be able to identify those

originals from which the most copies are made and then charge higher prices
for those originals, just as journal publishers charge higher prices to libraries
than to individual subscribers.

Because there is great variability in the copies made from each original
on file-sharing systems and the sellers of originals cannot identify which
originals are going to be used on file-sharing systems, the mechanisms that
allow indirect appropriability to function will not work, as noted in Klein,
Lerner, and Murphy (2002). Perhaps even more fundamental, indirect ap-
propriability requires a mechanism that transmits the values from those using
copies to those providing copies—indirect appropriability requires appro-
priation. The pure anonymity and zero payments involved with file sharing
preclude this possibility.

In sum, economic theory provides only a very thin foundation on which
to support any expected impact of file sharing on sales of sound recordings
other than a negative one. Nor does the history of copyright owners trying
to suppress new copying technologies, only to discover the benefits after
losing the battle, provide much support for a claim that critics of copying
are generally myopic. The two prior technologies that are thought to have
most clearly benefited copyright owners, photocopying and VCRs, had some
unique characteristics not shared by file sharing.

Photocopying was well positioned for strong indirect appropriability be-
cause the copyrighted products most heavily photocopied were journal ar-

ticles and that copying took place mainly in libraries. Thus, publishers were
able to identify the originals that were being copied (library subscriptions)
and charge higher prices to libraries than to individuals. Liebowitz (1985)
documents that this price discrimination began contemporaneously with the
adoption of photocopiers and that the price differentials were related to the
frequency with which articles were copied.

The net impact of VCRs on copyright owners was also positive, but for
a very different reason. Although producers of movies and television pro-

'"The impact of radio play on record sales has been examined in historical context in
Liebowitz (2004a) and using econometrics in Liebowitz (2006).
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grams sued to stop the VCR, it was not out of fear that prerecorded movies
would be harmed but instead that television advertising would be harmed.
When the original Betamax VCR (for which the case was popularly named)
came on the market, it was not even capable of recording a movie since its
playing time was limited to 1 hour. Any impact of VCRs on the television
market turned out to be small for several reasons, the most basic being that
recording television programs did not become an important activity (relative
to overall viewing) for viewers. Instead, VCRs were mainly used to view
rented and purchased prerecorded movies, an extremely popular activity that
provided an enormous boost to movie producers.

Although movie producers clearly benefited from the VCR, the copying
ability of VCRs might nevertheless have reduced somewhat the market for
prerecorded movies. Since making an unauthorized copy of a movie would
have required two VCRs or a machine capable of holding two cassettes, both
fairly rare occurrences, any impact would likely have been minor. Even so,
some prerecorded tapes eventually came with a form of copy protection,
which indicates that there was at least some concern about this type of
copying.

The impact of audio cassette taping on the market for sound recordings
is not clear. Although Alan Greenspan attributed the decline in sales from
1978 to 1982 to audiotaping (U.S. Senate 1983), the market turned around
shortly after, even as audiotaping continued to increase. Complicating the
measurements were the new uses for prerecorded music brought about by
the advent of audio cassettes—the ability to play prerecorded music on port-
able devices and in automobiles." Even if audio copying per se had a con-
sequential negative impact on sales, it might have been overwhelmed by the
positive impact of the new markets opened up by audio cassettes.

If digital files such as MP3s open up new markets, a similar confounding
of results might occur, but as ubiquitous as iPods might have seemed on
college campuses, unit sales of MP3 players were still only half those of
portable CD players in 2004, and the installed base was far smaller, seemingly
too small to have an important impact on the amount of music listening.
Further, although MP3 players hold more music and are smaller than prior
portable players, it is not clear whether they will open up new listening
locations the way that cassette players did. Of course, if iPod sales continue
to grow at their recent explosive rate and do lead to a boom in music listening,
the resulting increase in music usage might overcome the pernicious effects
of file sharing, and the sales decline may come to an end in spite of increases
in file sharing.

There are two other important differences between audiotaping and file

"Prior to the cassette, the only portable form of music was radio. The growth in albums
during the later 1980s closely matches the growth in penetration of portable cassette and CD
players. See Liebowitz (2004b);

20 THE JOURNAL OF LAW AND ECONOMICS

grams sued to stop the VCR, it was not out of fear that prerecorded movies
would be harmed but instead that television advertising would be harmed.
When the original Betamax VCR (for which the case was popularly named}
came on the market, it was not even capable of recording a movie since its

playing time was limited to 1 hour. Any impact of VCRs on the television
market turned out to be small for several reasons, the most basic being that
recording television programs did not become an important activity (relative
to overall viewing) for viewers. Instead, VCRs were mainly used to view
rented and purchased prerecorded movies, an extremely popular activity that
provided an enormous boost to movie producers.

Although movie producers clearly benefited from the VCR, the copying
ability of VCRs might nevertheless have reduced somewhat the market for
prerecorded movies. Since making an unauthorized copy of a movie would
have required two VCRs or a machine capable of holding two cassettes, both
fairly rare occurrences, any impact would likely have been minor. Even so,
some prerecorded tapes eventually came with a form of copy protection,
which indicates that there was at least some concern about this type of
copying.

The impact of audio cassette taping on the market for sound recordings
is not clear. Although Alan Greenspan attributed the decline in sales from
1978 to 1982 to audiotaping (U.S. Senate 1983), the market turned around
shortly after, even as audiotaping continued to increase. Complicating the
measurements were the new uses for prerecorded music brought about by
the advent of audio cassettes—the ability to play prerecorded music on port-
able devices and in automobiles." Even if audio c'opying per se had a con-
sequential negative impact on sales, it might have been overwhelmed by the
positive impact of the new markets opened up by audio cassettes.

If digital files such as MP3s open up new markets, a similar confounding
of results might occur, but as ubiquitous as iPods might have seemed on
college campuses, unit sales of MP3 players were still only half those of
portable CD players in 2004, and the installed base was far smaller, seemingly
too small to have an important impact on the amount of music listening.
Further, although MP3 players hold more music and are smaller than prior
portable players, it is not clear whether they will open up new listening
locations the way that cassette players did. Of course, if iPod sales continue
to grow at their recent explosive rate and do lead to a boom in music listening,
the resulting increase in music usage might overcome the pernicious effects
of file sharing, and the sales decline may come to an end in spite of increases
in file sharing.

There are two other important differences between audiotaping and file

"Prior to the cassette, the only portable form of music was radio. The growth in albums
during the later 1980s closely matches the growth in penetration of portable cassette and CD
players. See Liebowitz (2004b);



FILE SHARING 21

sharing. First, audiotaping required getting an original from a personal ac-

quaintance. The library of albums held by acquaintances is limited. Second,

since the quality of a taped copy degraded with each generation, copies could

not travel very far down a network of acquaintances. Since those making

copies needed to be in proximity to those purchasing originals, there was a

natural damping mechanism on the impacts of copying.
File sharing has neither of these attributes. Copies are made from complete

strangers and, thanks to digitization, there is no limit to how many generations

deep a copy might be while still retaining its original audio quality. Further,

the collection of songs held on file-sharing networks is enormous. File shar-

ing, therefore, would seem likely to exert a more negative impact on sales

than did prior analog copying technologies.

V. INvEsTIGATING ALTERNATIvE ExPLANATIQNs

There are obviously many factors that could have had an impact on record

sales besides file sharing, many of which cannot be easily fit into an econ-

ometric study. Although it is not necessarily the burden of any individual

paper to answer, a finding that file sharing played little or no role in the

unusually large CD sales decline would leave us with the instant question,

what did? Alternatively, if econometric studies indicate that file sharing is

responsible for most of the decline, a look at other plausible explanations

provides an additional check on the econometric results.
I have examined some of these alternative factors in prior work (Liebowitz

2004b) and will summarize that work here. The factors considered were

album prices, income, music quality (measured by concerts and radio lis-

tenership), markets for substitutes and complements, the opening of new

listening venues (portability), and "librarying"—the act of replenishing album
collections as formats change, such as replacing prerecorded cassettes with
CDs. The findings were (1) that list prices adjusted for inflation have been
virtually constant for the last decade, disallowing price (as far as we can
measure it) as an explanation of the sales decline. (2) Real GDP (and dis-

posable income) was related to record sales, but the recession of 2001 was
insufficient to account for even a small part of the sales decline and cannot
explain the continued sales decline. (3) Trends in videogame receipts and
movie box office receipts did not change in or around the year 2000. (4) The
increased portability of prerecorded music brought about by audiocassettes
(and CDs) appears to have played an important role in the increased sales
of prerecorded music, but there has been no ascertainable decrease in port-
ability, and the rise of the iPod would make such a claim risible. (5) There
was no noticeable impact of librarying, whether from LPs to cassettes or
cassettes to CDs. (6) Although overall radio listenership has fallen over this
period, the decline was centered on categories of old music; the audience
for contemporary music actually increased.
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Finally, it has been suggested by Oberholzer-Gee and Strumpf (2005, p. 35)
that DVD growth might be the primary alternative suspect for the fall in CD
sales: "A shift in entertainment spending towards recorded movies alone can
largely explain the reduction in music sales. The sales of DVDs and VHS
tapes increased by over $5 billion between 1999 and 2003. This figure more
than offsets the $2.6 billion reduction in album sales since 1999. The shift
in spending in part reflects a sharp change in relative prices: since 1999 CD
prices increased 10% while DVD prices decreased by 20%, and the price of
DVD players fell by 60%."

Could the noted increase in DVD sales (and decline in DVD price) be
responsible for the decline in CD sales?" The evidence, more fully presented,
does not support this view.

The main difficulty with this claim is that it isolates the DVD market as
sui generis and limits its scope to a time when the prerecorded video market
was going through an important format transition. It seems more appropriate
to examine the entire video market, which was mainly VHS in 1999 and
remained primarily VHS until 2002. Unlike DVDs, prerecorded movies as
a whole have not undergone a sustained a price drop but instead have had
essentially flat real prices over this interval." Since CD prices were also
constant, in real terms, the relative prices of video and audio has largely
been unchanged over this period.

Further, the video market has changed in an important but more subtIe
way. On initial inspection the combined sees of VHS and DVD movies has
increased substantially, and it is even the case that an acceleration in revenue
growth appears to have occurred in the period 1999—2000, which would seem
to support their thesis. This is shown as the bottom line in Figure 4.

A closer inspection of the markets, however, reveals that the increase in
sales of prerecorded movies that has occurred in the last few years came
largely at the expense video rentals. The top line in Figure 4 represents (real
per capita) expenditures on combined video sales and rentals. By way of
contrast, this trend shows little in the way of any change around the year
2000. That is because expenditures on rentals fell 18 percent in this period.

Finally, if one wanted to test the suggestion that the prerecorded video
market was likely to influence the sales of sound recordings, the period from
1983 to 1989 would obviously be the place to look since the increase in.
video revenues during that period dwarfs that from any other period. Yet not
only was there was no pronounced decline in record sales during the mid to

"We should note that while it is true that real DVD prices fell during this period, the real
list prices of CDs can be more accurately said to have remained constant, rising 3.2 percent
from 1999 to 2003 but falling 1.1 percent from 1999 to 2004.

" According to data purchased from Adams Media Research (27865 Berwick Drive, Carmel,
CA 93923), the real price (in 1998 dollars) of all prerecorded movies was $ 12.96, $ 13.44,
$ 13.66, $13.19, $ 13.23, and $ 13.17 from 1998 through 2003. DVD prices, which were initially
much higher than VHS prices, dropped 33 percent during this same period.
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late 1980s, there was a fairly robust increase. Thus, the evidence from the

prerecorded video market, as was the case with other substitutes, does not

support a claim that consumers suddenly abandoned music for alternative

forms of entertainment. We thus appear left with no viable alternative ex-

planation other than file sharing.

VI. CQNGLUsIQNs

File sharing is the newest and most publicized copying technology. With

the advent of each of the earlier copying technologies, questions were raised

about the impact of the new technology on copyright owners. Data, however,

were sparse, and only a small number of statistical studies were undertaken.

Instead, answers tended to come through the rearview mirror as is the case

with video recorders, where 20 years after their arrival the movie industry

is observed to derive more revenues from selling prerecorded videotapes than

from theatrical exhibitions.
The digital characteristic of file sharing, and the fact that it is undertaken

through computers—devices capable of measuring the activity we wish to

analyze—seemed as if it would provide economists with an unprecedented

cornucopia of high-quality data. The data have not yet lived up to this ex-

pectation. Nevertheless, various examinations of the impact of file sharing

have been undertaken, although many of them depend on old-fashioned sur-

vey results.
One needs to be careful in wading through the data that are there. There

are inconsistencies among these data sets in terms of both the fluctuations

and the quantity of file sharing that is taking place. Even such seemingly

straightforward measures as the number of sound recordings sold have hidden

traps for the unwary analyst.
All the same, the evidence here supports the current findings from almost

all econometric studies that have been undertaken to date, including those

in this issue—file sharing has brought significant harm to the recording

industry. The birth of file sharing and the very large decline in CD sales that

immediately followed is a powerful piece of evidence on its own. The 2004

increase in CD sales, temporarily reversing the decline, largely matches a

reversal in the amount of file-sharing activity. Furthermore, analysis of the

various possible alternative explanations for the decline in CD sales fails to

find any viable candidates.
This conclusion, preliminary though it might be, should not be much of

a surprise. Common sense is, or should be, the handmaiden of economic

analysis. When given the choice of free and convenient high-quality copies

versus purchased originals, is it really a surprise that a significant number

of individuals will choose to substitute the free copy for the purchase? The

conditions needed to override this basic intuition are demanding and seem-

ingly not met in the case of file sharing.
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Nevertheless, real markets are always difficult subjects of study. We do
not yet have enough evidence to draw any but a preliminary conclusion. The
papers in this symposium can be thought to represent the end of the beginning
stage of research, not the beginning of the end stage. Further work is called
for to provide additional evidence on this subject. With a technology this
young, and markets changing this fast, it would be most unwise to claim too
much given the risk that the future may prove a current conclusion to be
incorrect.
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Is the Internet going to be the scourge or the savior of copyright based industries? Managers in the

increasingly important copyright based industries are feverishly trying to determine the best business

strategies to deal with dislocations being brought about by the Internet. This paper focuses on a potential

dark side of the Internet otherwise known as peer-to-peer file-sharing.

Napster introduced to the world the idea of organized "file-sharing" and after its introduction in the

fall of 1999 experienced rocket-like growth in usage and visibility. This growth made it an inevitable

target for prosecution as a copyright violator and it was effectively shut down by a preliminary injunction

within two years of its birth.'evertheless, its progeny live on and the repercussions on music listening

and the music industry have not yet run their course.

File-sharing, simply put, allows one computer on the Internet to search for and access files on the

hard drives of other computers that have joined the file-sharing network. The end result of file-sharing, in

spite of its innocuous sounding name, is that individuals who do not own and have not purchased a

particular song, program, or movie, can nevertheless obtain it from unknown third parties. Copyright

owners fear that file-sharing will diminish the paid markets for their works since the great majority of

files that are shared are copyrighted.

Its novelty not withstanding, file-sharing is merely the most recent example in a long line of

technologies that have lowered the cost of unauthorized copying by individuals. Some earlier copying

technologies were photocopying, audio taping, video taping, and of course, computer discs which allowed

computer software to be copied.

Although each of the previous copying technologies engendered cries of alarm from the copyright

industries affected—the print media, the movie industry, the sound recording industry, the software

industry—there was no sustained decline in sales to support the rhetoric coming from these industries. In

some cases, such as the VCRs and photocopiers, a boom in the movie and journal publishing industries

'RM Records v. Napster, 239 F.3d 1004 (9th Cir. 2001).
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'RM Records v. Napster, 239 F.3d 1004 (9th Cir. 2001).



coincided with and appears to have been caused by increases in the penetration of VCRs and

photocopiers.

The failure of the predicted damage to materialize, to say nothing of matching the rhetoric of

industry spokesmen, has led some to conclude that managers of copyright industries do not understand

the impacts of copying. However, Liebowitz (2006) suggests that there were various sui generis aspects

to these previous technologies that undermined the conclusions drawn from simplistic analogies of prior

copying technologies and that file-sharing is different in important ways from these previous

technologies.

Unlike these previous instances, the growth in file-sharing has been accompanied by a large drop in

sales of the material being copied—sound recordings. The industry's response has been to bring lawsuits

against file-sharing services (such as Napster and Grokster) and also against thousands of individuals

engaged in file-sharing.

The type of copying considered here is performed by individuals, as contrasted to organized forms

of piracy where a criminal entity makes thousands or millions of counterfeit copies. Hui and Png (2003)

examine the impact of organized piracy on the music business and, not surprisingly, find it to be negative.

The goal of this paper is to determine the impact of file-sharing on record sales in the United

States, the world's largest market for sound recordings. The conclusion is that file-sharing has caused the

recent decline in record sales and appears to have vitiated a sales increase that would otherwise have

occurred. The managers in these industries do not appear to be crying wolf.

The procedure used in this paper has certain advantages over other recent studies. Liebowitz (2006)

examines the historical trend of record sales and alternative explanations that might explain the decline in

record sales in the United States but provides no direct estimates of the impact of file-sharing. Zentner

(2006) examines the impact of file-sharing on the proclivity to purchase sound recordings in the EU

although that estimate does not translate directly into an estimate of the quantity of records purchased.
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Rob and Waldfogel (2006) examine the impact offilesharing based on a survey of self-reported purchases

of records and file-sharing activity by American college students at four campuses. Due to the limitations

of their sample, Rob and Waldfogel caution against generalizing their results to the entire marketplace.

Peitz and Waelbroeck (2004) and Zentner (2005) use Internet use and record sales statistics to examine

sales in a cross section of countries in an attempt to determine the direction of impact of file-sharing, but

do not measure the overall predicted impact relative to actual changes in sales, nor do they take account

of the impact of the Internet itself on sales. Two working papers with similar methodologies but contrary

conclusions, Blackburn (2004) and Oberholzer and Strumpf (2004), examine sales and downloads of

individual records in the US. Each needs to overcome a very serious simultaneity problem because the

most popular songs are both heavily downloaded and heavily purchased. Each also needs to deal with

potential fallacy of composition since what may be true for individual records may not be true of the

entire market. Two other working papers using a similar methodology to each other, Hong (2004) and

Michel (2004), use national data on self-reported purchases of CDs and Internet use. Except for the paper

by Oberholzer and Strumpf, all of these papers find some degree of harm brought about by file-sharing.

In contrast with several other papers that use surveys of self-reported purchases, the empirical work

in this paper is based on actual sales of record albums. Further, this paper uses American cities whose

inhabitants all function in a single national marketplace with similar musical trends, similar advertising,

similar retail outlets, and similar pricing. This paper demonstrates the difficulties in using Internet usage

as a proxy for file-sharing in a fixed effects type model concluding that misspecification can be avoided if

the final level of Internet use as the independent variable and the beginning period precedes the birth of

file-sharing. This study is also the first to separately measure and then remove the impact of the Internet

on general entertainment consumption.'his study is also the only one to use information on genres to

provide a further test the impact of file-sharing. Finally, the empirical results &om this study are easily

See Liebowitz (2005) for a more detailed explanation ofpotential problems throughout this literature.' would like to thank an anonymous referee for suggesting this.
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translated into determining an overall national impact of file-sharing. That is not to say the approach

below is not without weaknesses—they will be addressed as they appear.

I. What do we know about file-sharing?

File-sharing currently encompasses sound recordings, films and television programs, computer

software, various forms of pornOgraph, and other products that can be digitized. Most estimates indicate

that audio files have been and continue to be the most popular type of file being shared, making them the

best source for assessing the impact of file-sharing." As file-sharing behavior responds to changes in

bandwidth and other improvements to hardware it is natural to expect that file-sharing's impact on music

sales may become applicable to movies and other copyrighted works.

By most estimates, the amount of file-sharing is enormous. Liebowitz (2006) documents many of

these estimates of overall size and trend, and finds that the high estimates indicate that file-sharing by

Americans is perhaps two or three times as large (in terms of number of song files) as the legitimate US

sound recording market and the lower estimates indicate that file-sharing is perhaps in the vicinity of one

third of the legitimate market. Although the variance in these estimates is unsettling, it nevertheless seems

clear the file-sharing is very large.

The pattern of file-sharing's growth, to the extent that it is known, can be quickly summarized:

there were 1.3 million US users in February of 2000 rising to 13.5 million at Napster's peak in February

of2001 according to ComScore MediaMetrix; users migrated to other programs after Napster's shutdown

and growth seems to have continued, based upon surveys such as those from the Pew Internet 0

American Life Project; that the lawsuits against file-sharers by the Recording Industry Association of

America (RIAA) announced and then begun in mid 2003 are most likely responsible for a reduction in

file-sharing in 2003 according to measurement from comScore, Big Champagne, Pew and from academic

" IDATE claims the ratio of audio files to video (films) files is 100:1. Lyman and Varian (2003), in their table 8.9,
report that although shared video files take up twice as much hard drive space as shared audio files, there were ten
times as many audio files residing on the hard drives of computers in 2003. The OECD (2004) reports (fiigure 5.7) a
most implausible figure taken from Big Champagne that indicates the number of movie files transferred is half the
number ofaudio files in 2003.
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analyses such as Bhattacharjee et al. (2006); and that the upward trend in filesharing then appears to have

begun again in 2004 and has continued into 2005.

When Napster first became popular, many downloaders would not have had in place the requisite

CD burners that would allow listening to downloaded music except from a computer. Nor did these

downloaders necessarily have the hard drive space to store large numbers of high fidelity mp3 files. For

these reasons, MP3 files were not, at the time ofNapster, terribly good substitutes for music purchased on

a CD.

Over the next few years, however, the MP3 audio files that were traded on file-sharing networks

became much better substitutes for the music on prerecorded CDs. CD burners became common,

DVD/CD players added the ability to directly play MP3 files, and MP3 players such as iPods became

much more widely used. Thus the amount of file-sharing, and the ability of shared files to substitute for

purchases should have grown, independent of any increase in the number of individuals engaged in file-

sharing.

II. The Theory of Pile-Sharing's Impact

The impact of unauthorized copying on sales of authorized copies is not necessarily the simple

negative outcome it was once thought to be. The relative strength of potential competing forces needs to

be taken into account. The possible impacts of file-sharing have been elucidated in detail elsewhere

(Liebowitz 2005) and are listed here in a very condensed manner.

The unauthorized downloading of a copyrighted song can easily be seen as a substitute for the

purchase of that copyrighted work. This substitution can only work to reduce the effective demand in the

market and can only harm the financial position of the sound recording producers. It is hard to imagine

that this substitution effect does not play an important role for some reasonable subset of the file-sharing

population.
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A different possible consequence of file-sharing, frequently referred to as the sampling effect,

might be for downloaders to merely use the downloaded songs to help guide their later music purchases.

The economic impact of sampling on sellers is often misunderstood, however. If consumers sample music

to learn more about potential purchases they will make superior choices but they will not necessarily

purchase more albums. To briefly illustrate this point, assume that music listeners have a constraint on the

daily amount of time during which they can listen to music. Further, assume that the time consumers

spend listening to a particular song or albums is a function of how much they enjoy it. Since sampling

allows consumers to purchase music that is on average more enjoyable it will increase the time they spend

listening to each purchased item. If so, consumers fill up their allotted music listening time with fewer

songs or albums. This is not to say that sampling cannot increase sales, merely that it cannot be counted

on to offset the substitution effect.

A third factor concerns network effects. Models such as Conner and Rumelt (1991) and Takeyama

(1994) demonstrate that under certain conditions unauthorized users of an intellectual product might

benefit sellers by creating positive network effects of value to the purchasers of legitimate copies. These

models make some sense for computer programs but application of this idea to music seems a rather

remote possibility.'il~sharing is unlikely to increase network effects since everyone already listens to

music and everyone already has free access to an unlimited amount of music on radio. Nor does time

spent listening to radio seem to have a positive impact on record sales, contrary to the network effect

theory, as discussed later in the paper.

The final impact of copying that conceivably applies to file-sharing is called indirect

appropriability. The basic idea (Liebowitz, 1985) is that copying increases the demand for originals

because buyers of the originals appropriate some of the value of the copies through payments in money,

in kind, or perhaps in good will from those granted permission and access to make copies. In order for

'or example, if employees become familiar with a spreadsheet by using a unauthorized copy at home, then their
employers, who purchase legitimate copies, might place higher values upon purchasing spreadsheets since training
costs are lower
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indirect appropriability to work, however, some form of appropriation is required and none seems

possible when users are anonymous, copies are unlimited in number, and direct payment is nonexistent.

Overall then, the implication of this section is that the effects that might offset substitution in other

forms of copying are likely to be absent for file-sharing of music on the Internet.

III. Data and Kconometric Issues

This econometric investigation requires the merging of several data sets. First, the US Census as

part of its Current Population Survey (CPS) undertaken for the Bureau of Labor Statistics conducts

surveys on Internet and Computer use. These surveys, conducted in December 1998, August 2000,

September 2001, and October 2003, provide information on the penetration of home internet use, the type

of internet connection, household family income, Metropolitan Statistical Area (MSA) of residence, the

age, sex, race and education of respondent, as well as a host of other variables that were not used in the

analysis. This information is based on responses from approximately 130,000 individuals. The size of the

sample in small MSAs is sometimes insufficient to provide accurate estimates for various demographic

data. Second, Nielsen SoundScan sells data on album sales, by genre and by year, for the largest 100

metropolitan areas, which it refers to as Designated Market Areas (DMAs) of which there are 210

covering the entire country. Third, Nielsen Media Research sells data on television viewing in DMAs

(DMAs are based on television markets). Finally, Arbitron collects data on radio listenership in its own

set of metro areas.

Combining these data sets is not a trivial task. Every county in the US is allocated to a Nielsen

DMA. The 100 largest DMAs include approximately 83% of the total population. Unlike the Nielsen

DMAs, the 241 named Census MSAs, when summed, do not cover every household in the US. Nielsen

DMAs generally have larger populations than similarly named Census MSAs or Arbitron Metro areas.

With the help of DMA maps, MSAs and Arbitron metros can be allocated into DMAs. This was

done to create the data set used in the analysis below. This basic methodology of combining Census data
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with Nielsen SoundScan data was first proposed by Eric Boorstin in a 2004 senior thesis at Princeton

University.

'ecause DMAs are larger than MSAs, matching them together often reqmred adding several MSAs

together to approximate the DMA. Further, aggregating Census MSAs will occasionally match only a

small portion of the DMA population, particularly for the DMAs with smaller populations. For that

reason a variable called "Coverage" was created to measure the portion of the DMA population covered

by the MSA aggregation. When Coverage falls to a low level it is possible that the census variables will

not properly reflect the actual population characteristics in the DMA, In the analysis that follows the

influence of observations where the Coverage is small will often be restricted in order to reduce

potentially misleading measurements.

Although the data from Nielsen SoundScan include 100 DMAs, one DMA could not be matched

with any census MSAs and was dropped from the analysis. Further, missing data for other variables

removed some DMAs in some regressions.

The SoundScan data for record sales are primarily based on information from electronic scanners

in retail outlets. The data include not only physical CDs sold locally but also CDs sold on the Internet

(based on the zip code where the CD is delivered) and also digital downloads (based on the zip code of

the credit card). As a factual matter, digital downloads played no role in the analysis since they were a

trivial component of the market even as late as 2003 (they made up only 2.4% of the market in 2004, the

first year they were officially counted by the RIAA).

Table 1 presents summary statistics for most variables used in the analysis for the ending year 2003

and the change from 1998 until 2003, allowing the reader to infer the 1998 statistics if desired. Some

weighted averages are included for comparison purposes. The population of the MSAs matched to the

DMAs cover about 86% of the population of the included DMAs, which themselves only cover 83% of

I want to thank Mr. Boorstin for graciously making his data available to me although the current data set was
created independently.
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the population in all DMAs, so that in total our sample covers about 72% of the US population. Because

of their more rural characteristics, these left out individuals are poorer, have fewer broadband

connections, lower Internet penetration rates, and lower income as shown in the rightmost column of

Table 1. Nevertheless, some of our included DMAs have lower broadband penetration, lower Internet

penetration, and lower incomes than the average left-out population.

Table 1: Some Summary Statistics

2003
Album Sales per Capita
Average Income
Broadband Share
Coverage Ratio
Dialup Share
Music Radio Listening (hours per day)
Population
Radio Listening (hours per day)
Share of Internet Users
Share ofMales
Share ofPopulation 12-29
Share of Population Hispanic
Share ofPopulation 55+
Share ofPopulation College Degrees
Share ofPopulation Black
TV Viewing (hours per day)

98-03
Album Sales per Capita Change
Average Income Change
Coverage Ratio Averaged over Years
Dialup Share Change
Music Radio Listening Change
Population Change (%)
Radio Listening Change
Share of Internet Users Change
Share ofMales Change
Share ofPopulation 12-29 Change
TV Viewing Change
Share 55+ Change
Share College Change
Share Black Change

Obs Mean
99 2.32
99 47,966
99 0.25
99 0.73
99 0.37
96 2.34
99 2,350,517
96 2.723
99 0.61
99 0.48
99 0.30
99 0.09
99 0.23
99 0.20
95 0.13
99 4.44

99 -0.58
99 8,523
99 0.73
99 0.06
95 -0.31
99 0.07
96 -0.28
99 0.31
99 0.001
99 0.001
99 0.06
99 0.011
99 0.018
93 -0.004

St. Dev.
0.440
8,986
0.065
0.220
0.064
0.193

2,727,490
0.174
0.071
0.023
0.044
0.111
0.054
0.051
0.104
0.652

0.695
7,087
0.216
0.079
0.140
0.07

0.121
0.058
0.035
0.045
0.355
0.047
0.040
0.043

Min
1.499

20,380
0.120
0.203
0.170
1.866

630,774
2.373
0.440
0.400
0.200
0.000
0.130
0.087
0.007
3.264

-3.484
-6,660
0.200
-0.200
-0.651
-0.06

-0.600
0.120
-0.137
-0.110
-0.552
-0.120
-0.114
-0.131

Max
3.879

75,895
0.420
0.999
0.500
2.815

19,400,000
3.233
0.740
0.520
0.410
0.530
0.410
0.345
0.502
6.096

1.049
26,901
0.990
0.250
0.043
0.35

0.026
OA66
0.143
0.140
1.224
0.191
0.208
0.104

weighted
average

2.44
50,540
0.259
0.828
0.36
2.29

2.78
0.62
0.48
0.31
0.13
0.22
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Consistent with industry claims, album sales per capita fell. This decline does not reflect the full

extent of the decline in the last few years since the peak of record sales occurred in 1999 or 2000,

depending on which data source is used. Liebowitz (2006) reports on the pattern of album sales in the US
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using RIAA data and concludes that per capita sales of albums have dropped over 30% from their peak in

1999. The SoundScan data used in this paper show the peak year to be 2000. The RIAA data indicate a

larger decline than the SoundScan data in part because MAA data include outlets particularly hard hit in

recent years—record clubs and direct sales—whereas SoundScan data do not. Nevertheless, the two data

sets generally move together.

The share of Internet users can be seen to basically double from 1998 through 2003, reaching a

(unweighted) level ofjust over 61% in 2003. Note that the change in dialup was small for most cities and

negative in some, as users switched from dialup to broadband. It seems likely that many broadband users

were the original dialup users, not the new Internet customers. Note as well that television viewing

increased while radio listenership declined.

A. Does Internet Use Impact Time Spent on Entertainment?

The key interest in this paper is the effect of filesharing on record sales. Since we do not have a

direct measure of file-sharing, a measure of Internet penetration—the share of Internet users in a city—

will be used instead. It is assumed that cities with higher Internet penetrations also have greater Internet

usage (the terms will be used interchangeably) and more file-sharing.

This leads to a direct question: If Internet penetration is the chosen proxy for file-sharing, could the

results that be contaminated by the Internet having other possible impacts on album sales independent of

file-sharing? For example, perhaps using the Internet takes time away from many recreational activities

including listening to sound recordings, so that a decline in album sales would be expected when Internet

use increases even without any independent impact from file-sharing. The analysis in this section attempts

to gauge whether there is such an impact, and if so, how large it might be.

The approach taken here is to examine the relationship between Internet penetration and the usage

of television and radio, the two most time consuming entertainment activities consuming over seven
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hours of the average person's day. The working assumption is that if the Internet is a substitute for

entertainment it would reduce radio and television usage.

There is a small survey-based literature that examines the impact of Internet usage on television

usage. The Digital Future Report (2004) finds that one third of Internet users say they watch less

television because of the Internet (virtually none report watching more). An analysis of longitudinal

survey results by Nie et al. (2005) concludes that Internet use reduces overall TV viewing and the authors

ague that cross section survey analysis is insufficient to find the correct result, consistent with our results

below.

These claims of reduced television viewing are somewhat difficult to reconcile with historical

television ratings, According to Nielsen Media, hours of television viewing per capita increased fairly

smoothly during the period from 1995 to 2005 and this was true for every age category (e.g., 9.5% for

ages 2-11, 14.1% for 12-17, 8% for 18-34, '16.8% for 35-54 and 12.4% for 55+). Nevertheless, it is

possible that the Internet could have had a negative impact on viewing that was overcome by other factors

tending to increase television viewing (such as a greater number of available cable networks). With the

number of US Internet users growing from about 20 million in 1995 to about 180 million in 2004,

however, it seems fairly clear that the reported increase in television viewing could not have occurred if

Internet usage had had a large negative impact on television viewing habits.

Television requires an attention level that precludes serious Internet activity whereas music

listening can easily coexist in the background. It seems reasonable, therefore, to expect that the Internet's

impact on television would be larger than its impact on radio (or prerecorded albums).

In Table 2 we run regressions where televisions usage and radio usage (measured in hours per day)

are the dependent variables. In order to weaken the impact of observations where the Census population

does not seem to match the DMA population and to weaken the impact of cities that are less well
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measured in the Census, we weight each observation by a combination of the Coverage ratio and

population.'he

first four regressions are for the individual years 1998 and 2003 for each medium. Television

usage is generally thought to be related to various demographic variables. It is well known that time spent

viewing television increases with age and that minorities watch considerably more television, particularly

black viewers (Trac Media Services, 2001). We include, therefore, two measures of minority statues

(black and Hispanic) and two measures of the age distribution (12-29 and 55+). We also include average

income and a measure of educational attainment (college graduate).

The yearly regression results are consistent with prior evidence. The coefficients for age groups

and minority status both strongly support expectations about television. Interestingly, these results hold

for radio as well. It also appears to be the case that cities with a larger share of males have greater

television usage (but not radio) and although there is some indication of a negative relationship between

share of population with college degrees and television and radio use, it is not strong. Listenership and

viewership are greater in larger cities, most likely because of the increased set of broadcast choices

available. The effect is not strong as an increase of ten million individuals would lead to an increase in

viewing of only 30 minutes. Income seems to have no clear effect. There is little noticeable relationship

between Internet penetration and radio or television use although the relationship is more negative in

2003 than in 1998.

The last two columns provide the main test of the relationship between Internet penetration and

media usage—running the regressions in first differences. The extra information added by this temporal

element should provide for a more powerful test as long as there is sufficient variation in the independent

variables. Since the Internet was growing rapidly and unevenly over this period we need not worry about

its variation. The variables in these two regressions are all measured in first differences from 1998 until

The specific weighting variable is the product of the squared Coverage term and the square root ofpopulation. This
particular format was chosen to equalize in the impact (measured in terms of correlations) of both factors on the
weighting variable, These results are representative of separate regressions run on subsets of the data.
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2003. Because broadband penetration was effectively zero in 1998 the 2003 level is treated as a first

difference. An examination Kiled to reveal any overly influential observations.
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Table 2: Regressions weighted by Coverage Ratio and Population
Dependent Variable TV Usage (hours) Radio Usage (hours) TV

Independent Variable 1998 2003 1998 2003 98-03
Broadband -1.313 -0.641 -2.025

(0.83) (1.44) (2.14)*~

1.141 -1.161 -0.008 0.095 -1.021

(1.13) (0.75) (0.02) (0.24) (1.35)
-0.010 0.001 0.005 0.000 0.010
(0.91) (0.15) (1.28) (0.06) (1.76)*

0.005 0.004 0.002 0.002 -0.015092
(4.68)~** (3.73)*** (4.08)*** (6.30)*** (2.61)**

2.121 3.723 0.553 0.840 0.973025
(1.15) (1.47) (1.09) (1.20) (0.77)

Share with College Degree -2.641 -0.260 -0.734 -0.364 .
V

1.8681196
Change

(1.90)~ (0.13) (1.56) (0.71) .
bi (1.26)

3.387 5.708 -0.429 1.267
bl

-1.477526
(1.53) (1.60) (0.57) (1.22) (0.80)

Hispanic Share 1.038 0.953 0.507 0.468 -0.899611
(2.15)** (1.92)* (228)** (2.57)*~ (0.63)

Black Share 3.252 3.585 0.465 0.590 0.875224
(6.25)**~ (4.77)*** (2.45)** (3.08)~~* (0.78)

-0.213 -1.259 -0.686 -1.129 -0.177066
(0.11) (0.49) (0.93) (1.88)* (0.11)

Constant 2.391 1.482 3.134 2.308 0.589
(1.61) (0.57) (6.15)*~* (3.08)*** (2.04)**

Observations 95 95 92 92 93
R-squared 0.55 0.47 0.44 0.63 0.15
T statistics (robust) in parentheses * significant at 10%; ** significant at 5%; *** signifi

For both television and radio there is a significant negative relationship between changes in

broadband and changes in audience usage, with a weak negative impact of dialup on television viewing

and no impact of dialup on radio. The larger impact of broadband may be due to broadband's speed

advantage over dialup leading to greater intensity of Internet use, or it may be due to the more intense

Internet users being the first to adopt broadband, or some of both. There is little consistency among the

demographic variables, which may reflect the reasonable supposition that important demographic

c~eristics of cities do not change much over five year intervals.
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advantage over dialup leading to greater intensity of Internet use, or it may be due to the more intense

Internet users being the first to adopt broadband, or some of both. There is little consistency among the

demographic variables, which may reflect the reasonable supposition that important demographic

characteristics of cities do not change much over five year intervals.
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The size of the coefficients on Internet penetration, irrespective of its statistical significance,

implies a reduction in television viewing and radio listening due to the change in Internet usage during

1998-2003 that is fairly small. Table 3 provides the intermediate steps to calculate the impact of the

Internet, for both dialup and broadband, on time spent with television or radio. Using the coefficients

from the regressions, the net impact of the Internet is to lower television viewing by about 13% and radio

by 7%, with broadband penetration being responsible for the great majority of the decline in television

and the entire decline in radio. The complete impact of the Internet would be larger than these

measurements since the Internet was already well established in 1998 and the current measurements only

measure the marginal impact since then. Our mini-examination indicates fertile ground for a more

detailed study.

Table 3: Impact of Internet on TV and Radio Audience
TV Radio

broadband dialup broadband dialup
1. Coefficient -2.02 -1.02 -0.77 -0.03
2. 1998-2003 Change 0.25 0.06 0.25 0.06
3. Expected Impact [1*2] -0.50 -0.06 -0.19 0.00
4. Average TV or Radio Usage 4A7 4.47 2.86 2.86
5. 'Yo Decline caused by Internet [3/4] -11.22% -1A4% -6.67% -0.07%

To put this result in perspective, it means that increased Internet penetration will lead to a measured

decline in record sales independent of any impact of file-sharing. If the impact on sound recordings is

similar to that of radio (or television) then the changes in Internet penetration over this time period,

independent of file-sharing, might cause a decline in record sales of7% (13%). Ifwe go out to the bounds

of the 90% confidence interval for the Broadband coefficient, the maximum decline would be 10% for

radio and 20% for television. This is for the period 1998-2003. Since file-sharing didn't technically begin

until the second half of 1999 and didn't really garner large numbers until 2000, we will reduce these

values when calculating its impact during the file-sharing era.
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B. Specification of the File-sharing Variable

There are several issues involved with trying to use Internet penetration as a proxy for file-sharing.

Internet penetration reflects the number of users, not their intensity or frequency of use. Inclusion of a

variable measuring broadband should help ameliorate this problem, as should the inclusion of several

variables related to file-sharing intensity. First, however, we focus on the proper specification of the file-

sharing variable for our use in a first differenced equation.

The amount of file-sharing should be related to the product of the number of Internet users and the

propensity of Internet users to engage in file-sharing, represented in equation (1) where FS stands for the

quantity of file-sharing, IU stands for the number of Internet users and FP stands for average filesharing

propensity.

FS —= 1UDFP

The change in file-sharing from period t-I to period t can be represented as:

FS, — FS,, = IU, I FP, — IUI, I FP

Equation 2 can be rewritten (subtracting and adding FPi? IU& i to the rhs) as:

AFS = AIU o FPi + AFP I 1U

Since the only variable that we have measurements for is IU (and the change in IU), we cannot, in

general, measure the change in file-sharing without making some further assumptions about file-sharing

propensity, about which we have only limited and often contradictory claims. File-sharing propensity is

related to the number of people who engage in file-sharing and also the frequency and intensity with

which they engage in file-sharing. With changes in technology and the filing of industry lawsuits, file-

sharing propensity has certainly not remained constant. Therefore it would generally be inappropriate to

use first differences or fixed effects where the (change in) Internet usage was taken to be a proxy for (the

change in) file-sharing since this would ignore the entire second term on the rhs of (3).
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Equation 2 can be rewritten (subtracting and adding FPi? IU& i to the rhs) as:

AFS = AIU o FPi + AFP I 1U

Since the only variable that we have measurements for is IU (and the change in IU), we cannot, in

general, measure the change in file-sharing without making some further assumptions about file-sharing

propensity, about which we have only limited and often contradictory claims. File-sharing propensity is

related to the number of people who engage in file-sharing and also the frequency and intensity with

which they engage in file-sharing. With changes in technology and the filing of industry lawsuits, file-
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By way of numerical example, assume that in period t-l, at the emergence of file-sharing, Internet

penetration was at 50% in city A and 10% in city B. Now let each city have a ten percentage point

increase in Internet penetration through period t, so that the respective penetration rates became 60% and

20%. Assume also, over this period, that Internet users become twice as likely to engage in downloading

music files on file-sharing networks (FP doubles). The impact of file-sharing would be larger in city A

than in city B since city A has a much larger initial base of Internet users who are impacted by the

increase in FP. Running a traditional first differences or fixed effects model would provide misleading

results since both of these cities would have a proxy value for file-sharing of ten percentage points when

in fact the file-sharing increase in city A is much larger than the file-sharing increase in city B.

The strategy adopted in this paper is to go back to a period where file-sharing propensity was zero,

which is anytime prior to Napster and thus doesn't require the first period to be earlier than late 1999. If

FP, i is equal to zero then (2) transforms into equation (4) below, which indicates that the change in file-

sharing is equal to the product of second period Internet use and second period file-sharing propensity.

(4) AFS = IU, o FP,

With this strategy the number of internet users can be taken as a proxy for file-sharing if file-

sharing propensity is assumed constant across cities at a moment in time, or if we can control for the

factors that might lead to different file-sharing propensities, or if the factors that lead to different

propensities across cities are random and merely create noise.

File-sharing propensity is related to behavioral differences across populations, the availability of

file-sharing programs, prices of originals versus the ease of downloading and the quality of the shared

files. The availability of file-sharing programs would seem to be identical for the Internet users in all

cities. The quality of the downloaded file depends on its ability to substitute for a CD as well as its pure

sonic quality. Since we have no information on factors impacting the quality, such as the ownership of

CD writers and MP3 players (although income might be related to the ownership of these devices) we can
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do no better than to assume that the ability to substitute MP3 files for purchased CDs is the same for

Internet users in different cities.

There are some measurable demographic dimensions to file-sharing, however. The Pew Internet

Life Project has found that young people are far more likely to engage in file-sharing than are older

individuals and that men are somewhat more likely to engage in file-sharing than are women. The

differential rates are reported in Table 4.

Table 4: Group File-sharin Use Source: Pew internet and American Life

Men to Women
Jul-00 Dec00 Feb01 Sept01 Dec01 Oct02 Ma 03 June 0 Nov03 Av

130% 141% 172% 146% 154% 134% 134% 152% 169% 147.9%
Young (18-29) to Older (30+) 349% 376% 378% 359% 378% 296% 320% 344% 371% 352.5%

In the analysis below, we try to directly control for both of these demographic differences across

cities—ratios of males and share of young. Our variable measuring the share of young individuals in an

area includes those aged 12-17 in addition to those 18-29 because this younger group is likely engage in

such behavior and because the Pew survey was limited to those over 18. Whether there will be sufficient

change in these demographic variables over time to play a role in the regressions is unclear.'he type of

Internet connection is also a control for file-sharing propensity. The greater download speed of broadband

might enhance the lure of file-sharing although the ability of file-sharing programs to download songs

unattended by the operator limits the cost and inconvenience of having a slow connection.

The analysis below takes as given that the supply of records and the price of records is the same in

all cities, which appear to be reasonable assumptions. First, the list price is the same everywhere. Second,

most big box retailers are national chains as are some record stores. Over the 1998-2003 period big box

retailers increased their market share of CD sales to 56% while the share of record stores declined to 33%

(according to the RIAA website). Discussions with the leading distributor of sound recordings indicated

that individual chains selling CDs have the same transaction price on a particular CD in all their stores

'he surprisingly large change in the share of males and young people (found in Table 1) for certain DMAs is
possibly due to imprecision in the measurements in small cities as previously alluded to. For example, the average
absolute percentage change in these two variables from 1998 to 2003 was three times as large for the 25 smallest
DMAs relative to the 25 largest DMAs.
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throughout the country (except in the very smallest localities). Internet sales (5% of the market) are also

national. Consumers in any city, therefore, had access to identically priced CDs in national chains or over

the Internet. Under these circumstances it seems unlikely that prices would differ systematically in our

different DMAs. Even if the mix of retailing were different in some set of cities, unless these differences

changed over our time frame, our use of first differences should control for these retailing/price

anomalies.

Finally, a choice oftimeframe that will be consistent with the analysis in this section must be made.

There are four data sets in the special CPS Internet survey. The most recent census, from October of 2003

will provide the final year in the analysis. Finding the starting point is just slightly less simple. The first

special survey, in December 1998, occurs when file-sharing is zero, thus making it a perfect candidate for

the starting date. The second survey, in August of 2000, occurs approximately one year after Napster

began and at a time when the number of Napster's users was slightly greater than half of Napster's

eventual peak, according to comScore MediaMetrix. Thus it would appear to be incorrect to assume that

file sharing propensity was effectively zero in 2000. The use of the broadband variable would also

become much more questionable with 2000 as a starting point, since about 12% of all Internet users were

using broadband at the time ofthe 2000 survey. Therefore, 1998 is chosen.

Because we have panel data that combines both time series and cross section observations, either

first differences or a fixed effects model can be used and they will provide identical results.

IV. Estimation

Table 5 presents results from individual year regressions on the per capita sales of sound

recordings. These regressions were performed analogously to those in Table 2, meaning that they are

weighted by a combination of population size and Coverage. They are run first with a partial set of

demographic variables and then with a more complete set. Although we will depend on first differences

for our ultimate regressions there are some clear patterns in these pure cross section results. Cities with

higher Internet access rates also have higher record sales, although this result is slightly more pronounced
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in 1998 than it is in 2003. The positive coefficient might reflect the possibility that cities with a more

media savvy population have both higher Interest in sound recordings and the Internet. This would be

consistent with a common finding in surveys that file-sharers are often those who also purchased records

at an above average level. We also find that cities with higher income have higher record sales, although

this result disappears when more demographic variables (especially college degree) are included. Cities

with large populations also have higher sales per capita in 1998, although this is not found in 2003.

Sales per Capita
2003

1.489 2.207
(1.70)* (2.38)**
2.15 2.79

(1.68)* (2.43)**
0.013 0.002

(2.08)** (0.39)
0.0010 -0.0009
(0.82) (0.93)
-0.564 -0.771
(1.70)* (2.43)**
-1.952 -4.611
(1.97)~ (2.75)***
-1.612 -3.761

(0.66) (1.58)
-2.640
(1.95)*
1.731

(1.26)
1.331

(3.26)***
1.204

(1.90)*
3.340 5.712

(1.72)* (2.51)~*
96 92

0.42 0.57
* significant at 5%; +++

Dialup

Broadband

Average Income (000)

Population (000,000)

Radio Music (hours per day)

Share of 12-29

Share ofMales

55 and over

College Degree

Hispanic

0.018
(1.78)*
0.0027

(3.13)~~~
-0.387
(1.57)
-0.281

(0.27)
-0.398
(0.22)

0.001

(0.07)
0.0021

(2.41)**
-0.215
(0.77)
-2.782
(1.80)*
-0.024
(0.01)
-3.492

(2.50)~~
3.041

(2.04)**
-0.161

(0.33)
-0.253
(0.48)
3.647

(2.30)**
91

0.55
cant at 10%; *

Black

2.356
(1.79)*

95
0.47

; ~ signifi

Constant

Observations
R-squared
Robust t statistics in parentheses
significant at 1%

Table 5: Individual Year Regressions on Record
1998

3.205 2.479
(3.39)*~* (2.50)**

Table 5 includes a variable on the amount of time spent listening to music-based station on the

radio, which is to be distinguished &om the earlier radio variable which measured time spent listening to
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in 1998 than it is in 2003. The positive coefficient might reflect the possibility that cities with a more

media savvy population have both higher Interest in sound recordings and the Internet. This would be

consistent with a common finding in surveys that file-sharers are often those who also purchased records

at an above average level. We also find that cities with higher income have higher record sales, although

this result disappears when more demographic variables (especially college degree) are included. Cities

with large populations also have higher sales per capita in 1998, although this is not found in 2003.
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(0.27) (1.80)* (2 75+
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College De ee
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(2.04 **
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(0.33)
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(0.48)
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(1.95)*
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5.712

Observations
R-s uared 0.47
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si ificant at 1%

Table 5 includes a variable on the amount of time spent listening to music-based station on the

radio, which is to be distinguished from the earlier radio variable which measured time spent listening to
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music or talk. There (section III) we were interested in the impact of Internet use on radio listening and

there was no reason to believe it would be different for music or talk. Here we are examining record sales,

and it is natural to presuppose that music radio would be a more important influence on record sales than

would talk radio. The coefficients indicate that time spent listening to music radio is associated with

lower sale of records per capita, with a more pronounced impact in 2003. This is an interesting result,

implying as it does that radio is more of a substitute than a complement, and warrants further study.

Table 5 includes the same set of demographic variables as before. Population size is positively

related to record sales in 1998 but not in 2003, perhaps because big box retailers or the Internet has helped

to equalize consumers'urchase opportunities. Surprisingly (because young people are supposed to be the

more intense record purchasers), having more young people has a negative impact on record sales, but

with a much greater magnitude in 2003, The share of males has no relationship to record sales in 1998 but

a negative one in 2003, although statistical significance is not quite reached. Since age is strongly related

to file-sharing activity whereas gender is more weakly related to such activity the change over time of

these coefficients is generally consistent with the file-sharing hypothesis.

The additional set of demographics indicates that cities with more old individuals have lower sales

of albums although this effect weakens somewhat over time. Cities with a large share of individuals with

college degrees have greater record sales although this effect also weakens over time. The minority

variables show no relationship to record sales in 1998 but become positive in 2003.

We are now ready for the main regression results. Because they are so important to the analysis the

presentation will be expanded to allow various other permutations for dealing with the population and

coverage issues. Besides the particular weighting scheme that has been used up to this point, Table 6 also

includes regressions with hard cutoffs on the coverage ratio, regressions with pure population weighting
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and some regressions using Stata's built-in routine to reduce the impact of outliers (rreg). These will be

explained as we move along.

First, a comment on the Internet variable used in Table 6. Although broadband penetration and

dialup penetration both exist in the data, and although they have a correlation with each other of -.46, the

coefficients and standard errors for each variable were virtually identical in every regressions. In order to

keep the analysis as simple as possible the regressions presented in Table 6 will use an overall Internet

penetration variable, whose coefficient was always between the already very close separate dialup and

broadband coefficients

Table 6 presents results from using a first differenced dependent and independent variables, except

for Internet penetration, consistent with the discussion in section III.B of the paper. The dependent

variable is the change in albums sold per capita.

The first column shows a regression weighted by the combination of population and coverage. The

next two columns present unweighted regressions limited to observations with Coverage ratios above .6

or .75. The next two columns present regression weighted by population and stratified by coverage ratios.

The last two columns use the Stata rreg routine for reducing the impact of influential observations on

regressions that are otherwise the same as those in columns 2 and 3.

The coefficient on our variable of interest, the share of Internet users in 2003, is negative in all

instances, and usually with statistical significance. Cities with the largest increases in Internet use

experience the largest declines in record sales. This is a striking difference from either set of single year

regressions and indicates the dividends from using procedures that allow for changes over time.

Nevertheless, there is substantial variation in the value of the Internet coefficient. The RREG coefficients

indicate that the Internet coefficients in columns 2 and 3 are increased by influential observations, a topic

we will return to shortly.

This routine first eliminates observations with levels of Cook's D that are above a particular threshold, then it
iteratively lowers the weight for observations with large absolute residuals until a convergence threshold is reached.

21

and some regressions using Stata's built-in routine to reduce the impact of outliers (rreg). These will be

explained as we move along.

First, a comment on the Internet variable used in Table 6. Although broadband penetration and

dialup penetration both exist in the data, and although they have a correlation with each other of -.46, the

coefficients and standard errors for each variable were virtually identical in every regressions. In order to

keep the analysis as simple as possible the regressions presented in Table 6 will use an overall Internet

penetration variable, whose coefficient was always between the already very close separate dialup and

broadband coefficients

Table 6 presents results from using a first differenced dependent and independent variables, except

for Internet penetration, consistent with the discussion in section III.B of the paper. The dependent

variable is the change in albums sold per capita.

The first column shows a regression weighted by the combination of population and coverage. The

next two columns present unweighted regressions limited to observations with Coverage ratios above .6

or .75. The next two columns present regression weighted by population and stratified by coverage ratios.

The last two columns use the Stata rreg routine for reducing the impact of influential observations on

regressions that are otherwise the same as those in columns 2 and 3.

The coefficient on our variable of interest, the share of Internet users in 2003, is negative in all

instances, and usually with statistical significance. Cities with the largest increases in Internet use

experience the largest declines in record sales. This is a striking difference from either set of single year

regressions and indicates the dividends from using procedures that allow for changes over time.

Nevertheless, there is substantial variation in the value of the Internet coefficient. The RREG coefficients

indicate that the Internet coefficients in columns 2 and 3 are increased by influential observations, a topic

we will return to shortly.

This routine first eliminates observations with levels of Cook's D that are above a particular threshold, then it
iteratively lowers the weight for observations with large absolute residuals until a convergence threshold is reached.

21



Table 6: 1998-2003 Differences in Record Sales er Ca ita

Weighted by
Cov:Po

OLS
Cov&.6 Cov&.75

Po wei hted
Cov&.6 Cov&.75 Cov&.6 Cov&.75

Internet Penetration -2.530
18

-2.571 -4.422
1.67 2.28 **

-2.398
45

-3.120 -1.196 -2.039
2.71 *** 1.70 * 2.32 **

Income Chan e 000

Population Change (000,000)

Change in Music Radio

Share ofYn Chan e

Share of Males Chan e

Chan e in Share of 55+

0.009 0.000 0.017
1.10

-0.013
0.02 1.51

-0.008 -0.008

(1.04) (0.47) (0.36)
-1.024 -1.539 -1.114

-0.355 1.769 -2.376

(0.18) (0.66) (1.01)

(1.88)* (2.34)" ~ (1.47)
1.882 3.861 2.361

(0.80) (1.36) (0.80)
-1.297 -1.487 -0.861

(0.72) (0.59) (0.40)

0.011
1.24

-0.013

(1.07)
-0.981
1.93)*
1.206
(0.48)
-0.824
(0.37)
-0.191

(0.08)

0.025 0.004 0.019
2.23 "'* 0.53 1.90 *

-0.019 -0.028 -0.029

(1.52) (1.85)~ (1.71)*
-0.594 -0.197 -0.335

1.27) (0.58) (0.72)
1.262 -2.056 0.786
(0.49) (1.54) (0.46)
-0.575 1.700 -0.360

(0.33) (1.02) (0.16)
-2.708 -2.564 -1.374
(1.61) (1.91)* (0.79)

Change in College Grads 1.148 1.714 -0.385 0.274 -0.963 -0.714 0.432

Change in His anics

Change in Blacks

Constant

(0.53) (0.63) (0.12)
0.584
(0.33)

-0.353 -0.958
(0.17) (0.45)

-0.990 -1.805 1.450
(0.63) (1.07) (0.83)
0.653 0.561 1.817
(1.00) (0.63) (2.03)~*

(0.11)
0.504
(0.26)
-0.618
(0.37)
0.592
(0.96)

(0.40) (0.45) (0.19)
-0.173 0.346 -0.272

(0.09) (0.25) (0.16)
1.043 1.030 0.782
(0.60) (1.02) (0.52)
1.153 0.273 0.632

(1.84)* (0.64) (1.22)
Observations 89 71 54 71 54 70 54

R-squared 0.15 0.22 0.25 0.17 0.28 0.18 0.23
Robust t statistics in parentheses (not for rreg); * significant at 10%; ** significant at 5%; ***

si nificant at 1%

Table 6 also indicates that income increases are positively related to increases in record sales, but

the precision only allows spotty statistical significance. Population increases seem to be negatively related

to changes in per capita record sales although it is not clear what mechanism might be at work here.

Increases in the audience for music radio are negatively associated with record sales, consistent with the

finding in the yearly regressions that cities with greater music radio listenership have lower record sales.

It would appear that radio is mainly a substitute for record sales and not a complement, although this

result appears to be impacted by influential observations. There is little consistency among the

coefficients for the other demographic variables.
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Table 6: 1998-2003 Differences in Record Sales er Ca ita

Weighted by
Cov:Po

OLS Po wei hted
Cov&.6 Cov&.75 Cov&.6 Cov&.75 Cov&.6 Cov&.75

Internet Penetration

Income Chan e 000

-2.530
2.18 **

0.009

-2.571

1.67
0.000

-4.422 -2.398 -3.120
2.28 ** 2.45 *~ 2.71 ***

0.017 0.011 0.025

-1.196
1.70 *

0.004

-2.039
2.32 +~

0.019

1.10 0.02 1.51 1.24 2.23 "'* 0.53 1.90 *

Population Change (000,000) -0.013 -0.008 -0.008 -0.013 -0.019 -0.028 -0.029

Change in Music Radio

Share ofYn Chan e

Share of Males Chan e

(1.04)
-1.024
(1.88)*
1.882
(0.80)
-1.297
(0.72)

(0.47)
-1.539

(2.34)" ~

3.861
(1.36)
-1.487
(0.59)

(0.36) (1.07) (1.52)
-1.114 -0.981 -0.594
(1.47) 1.93)* 1.27)
2.361 1.206 1.262

(0.80) (0.48) (0.49)
-0.861 -0.824 -0.575

(0.40) (0.37) (0.33)

(1.85)~
-0.197
(0.58)
-2.056
(1.54)
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(1.71)*
-0.335

(0.72)
0.786
(0.46)
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(0.16)
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(0.33)

Chan e in Share of 55+ -0.355
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(0.53)

1.769
(0.66)
1.714

(0.63)
-0.353

(0.17)

-2.376 -0.191 -2.708
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(0.12) (0.11) (0.40)
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(1.91)*
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0.346
(0.25)

-1.374
(0.79)
0.432
(0.19)
-0.272
(0.16)

Change in Blacks

Constant

Observations
R-squared

-0.990
(0.63)
0.653
(1.00)

89
0.15

-1.805

(1.07)
0.561

(0.63)
71

0.22

1.450 -0.618 1.043

(0.83) (0.37) (0.60)
1.817 0.592 1.153

(2.03)~* (0.96) (1.84)*
71 5454

0.25 0.17 0.28

1.030
(1.02)
0.273
(0.64)

70
0.18

0.782
(0.52)
0.632
(1.22)

54
0.23

Robust t statistics in parentheses (not for rreg); * significant at 10%; ** significant at 5%; ***

si nificant at 1%

Table 6 also indicates that income increases are positively related to increases in record sales, but
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finding in the yearly regressions that cities with greater music radio listenership have lower record sales.

It would appear that radio is mainly a substitute for record sales and not a complement, although this

result appears to be impacted by influential observations. There is little consistency among the

coefficients for the other demographic variables.
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Our main interest is in determining the overall relationship between file-sharing and record sales.

Although there appears to be considerable variation in these coefficients, the Internet coefficients in the

RREG regressions are lower largely due to their eliminating a single observation. With that observation

removed from all regressions the coefficients in Table 6 would range from -1.4 to -2.7.'he regressions

weighted by population provide the results most appropriate for our purpose since larger cities have a

larger impact on overall record sales and these regressions have the additional virtue of giving more

weight to the larger cities which, due to the nature of the sampling, are likely to experience the smallest

measurement errors. These population weighted coefficients average -2.75 with all observations and -2.3

with the one observation removed. In picking a single value the mean of these coefficients will be

rounded to -2.5.

Table 7 performs the calculations to determine the overall impact of filesharing. Row 1 contains

the Internet use coefficient which has been rounded to -2.5. The product of the Internet coefficient and the

Internet penetration (weighted value is 62%) implies that the total impact of the Internet would have been

to have lowered record sales by about 1.55 units per capita &om 1998 to 2003, which is found in row 3 of

Table 7.

Table 7: Impact ofFile-Sharing
l. Average Coefficient from Population Weighted Regressions
2. Weighted Average Internet Use 2003
3. Product ofRegression Coefficient and 2003 Internet Use:
Measures Impact of Internet Use on Album Sales [1 ~2]

4. Decline Due to 9% Internet Entertainment Impact [8*9%]
5. Net: Decline in 2003 due to File-Sharing [3-4]
6. 2003 weighted average Album Sales per Capita
7. Predicted 2003 sales without file-sharing [6-5]
8. 1999 weighted average album sales per capita
9. Yearly growth rate to get Rom 1999 to predicted 2003

-2.50
0.62

-1.55
-0.26
-1.29
2.44
3.74
2.90

5 23%

Next we must disentangle the general impact of the Internet on entertainment use estimated earlier.

The estimated decline in media usage caused by the Internet during 1998-2003 was 7% for radio use and

'he observation is Colorado Springs-Pueblo, which is the second smallest city. Nevertheless, there is no obvious
defect with the observation.
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13% for television. Since file-sharing was in place for only four of those six years (treating 1999 as a non-

filesharing year), we will limit the analysis of file-sharing's impact to the four years after 1999. Therefore

this requires scaling down the generic Internet entertainment impact by 33%. Although one can argue that

radio is a more appropriate proxy than is television we will use the larger television number (13%), to be

conservative, scaled down to 9%. This leads to a decline of .26 units per capita found on line 4, calculated

as the 9% decline from the 1999 value (row 8). Subtracting the generic entertainment decline from the

overall decline leaves us with a net decline attributed to file-sharing of 1.29 sound recording albums per

capita, found in row 5.

Row 6 takes the actual weighted 2003 sales per capita in our 99 cities and adds the 1.29 records

presumably lost to file-sharing to arrive at a sans file.sharing estimate of 3.74 records per capita in 2003,

which is well above'the actual sales of 2.44. The last row in Table 7 calculates the growth rate needed to

get from the 1999 values to the 2003 predicted values. Once again, we use 1999 and not 1998 because the

last year of sales largely unaffected by file-sharing is 1999. Record sales would have needed to grow at

5.23% per year to arrive that the projected value.

This is slightly above the average growth rate during 1973-1998 of4.46% and considerably greater

than the cumulative growth rate of 2.75% (both of these numbers are based upon RIAA data).

Nevertheless, it is quite common (about 25% of the time) to find this level of implied four-year

cumulative growth percentage for historical intervals of four or even fewer years, putting this result well

within the norm ofhistorical sound recording trends."

These results are quite unambiguous in their implication—regressions based on variations across

cities are consistent with the hypothesis that file-sharing harms record sales. The size of this impact

appears to be greater than the decline in CD sales that has occurred. Although the usual caveats from

basing conclusions on any single analysis clearly apply, the direction of the results from these regressions

" In the time span 1973-1999 there were 6 (out of22) four-year periods, 2 three-year periods, and 1 two-year period

that had this level of cumulative growth.

24

13% for television. Since file-sharing was in place for only four of those six years (treating 1999 as a non-

filesharing year), we will limit the analysis of file-sharing's impact to the four years after 1999. Therefore

this requires scaling down the generic Internet entertainment impact by 33%. Although one can argue that

radio is a more appropriate proxy than is television we will use the larger television number (13%), to be

conservative, scaled down to 9%. This leads to a decline of .26 units per capita found on line 4, calculated

as the 9% decline from the 1999 value (row 8). Subtracting the generic entertainment decline from the

overall decline leaves us with a net decline attributed to file-sharing of 1.29 sound recording albums per

capita, found in row 5.

Row 6 takes the actual weighted 2003 sales per capita in our 99 cities and adds the 1.29 records

presumably lost to file-sharing to arrive at a sans file-sharing estimate of 3.74 records per capita in 2003,

which is well above'the actual sales of 2.44. The last row in Table 7 calculates the growth rate needed to

get from the 1999 values to the 2003 predicted values. Once again, we use 1999 and not 1998 because the

last year of sales largely unaffected by file-sharing is 1999. Record sales would have needed to grow at

5.23% per year to arrive that the projected value.

This is slightly above the average growth rate during 1973-1998 of 4.46% and considerably greater

than the cumulative growth rate of 2.75% (both of these numbers are based upon RIAA data).

Nevertheless, it is quite common (about 25% of the time) to find this level of implied four-year

cumulative growth percentage for historical intervals of four or even fewer years, putting this result well

within the norm of historical sound recording trends."

These results are quite unambiguous in their implication—regressions based on variations across

cities are consistent with the hypothesis that file-sharing harms record sales. The size of this impact

appears to be greater than the decline in CD sales that has occurred. Although the usual caveats from

basing conclusions on any single analysis clearly apply, the direction of the results from these regressions

" In the time span 1973-1999 there were 6 (out of22) four-year periods, 2 three-year periods, and 1 two-year period

that had this level of cumulative growth.

24



are consistent with the overall impact found in other studies even if the more detailed calculations and

conclusions about the size of the impact are novel to this paper.

V. Examining Genres

In principle, the use of data containing information on sales by musical genres would seem

capable of providing important additional clues about the impact of file-sharing. If regressions over our

99 cities indicate that the Internet has differential impacts on record sales by genre in accordance with our

beliefs about file-sharing, we will have an additional independent test.

Different populations are likely to be attracted to different genres of music. Classical music and

jazz, for example, would be expected to appeal to older individuals less likely to be engaged in file-

sharing, whereas hard rock and rap would be expected to appeal to younger individuals more prone to

engage in file-sharing." Our expectations for country music are less clear. "

The use of these data is somewhat problematic, however, because albums are often classified in

more than one genre. Since albums can belong to multiple genres and the process of album classification

and dual-classification appears somewhat arbitrary, yearly fluctuation may not properly represent changes

in market conditions so much as changes in judgment calls about classifications. Two examples of this are

found in Table 8, which lists seven genres reported by SoundScan. The extreme changes in the Hard Rock

" Oberholzer and Strumpf (2005) report data that, if reflective of the entire market, would allow somewhat greater
precision in determining which categories are most heavily downloaded. Unfortunately their data on genres do not
include the top selling albums and so they are of questionable value. Nevertheless, using numbers from their Tables
1 and Table 3 it is possible to construct a ratio of downloads to sales for the albums in their sample, by genre. The
results: Hard 47; Alternative 100; RAB 77; Rap 29; Country 21; Jazz 4.

Oberholzer and Strumpf state on page 12 of a brief before the Supreme Court that "musical genres which are not
heavily downloaded on file sharing networks experienced the same reduction in sales as other genres." More
specifically, they make this claim for two categories of music (Catalog and Country). Catalog represents sales of
albums more than 18 months old and is not really a musical genre. 1he claim that Country has fallen as much as
overall sales is clearly not correct. See Brief of Felix Oberholzer-Gee and Koleman Strumpf as Amici Curiae in
support of Respondents, MGM v. Grokster, No. 04-480.
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(Metal) category beginning in 1999 and the R85B category in 1997 were due to alterations in genre

definition.'evertheless, with this caveat in place, we can continue our examination of the genre data.

Alternatlv
Table 8: Album Sales 000s

Classical Count Hard Rock Jazz RKB Ra

1994
1995
1996
1997
1998
1999
2000
2001
2002
2003

% chan e 00-03

82,164
94,004
105,175
106,690
116,489
120,952
131,138
131,594
125,752
128,344
-2.13%

27,003 75,976 38,739
23,836 76,095 31,101
21,456 66,883 26,409
19,148 70,702 28,983
16,948 74,043 30,086
17,311 69,300 82,698
16,403 67,115 89,924
15,846 67,241 88,158
14,776 75,362 74,677
17,727 70,944 74,629
8.07% 5.71% -17.01%

16,546
14,797
21,794
20,042
18,123
19,557
18,416
19,514
19,901
22,366
21.45%

80,819 40,995
80,718 41,537
74,035 56,343
141,613 61,709
166,379 83,641
175,339 87,663
197,141 105,515
195,498 89,279
160,183 83,346
149,972 75,854
-23.93% -28.11%

Table 8 allows a cursory examination of total sales changes by genre. Three genres increased in

absolute terms from 2000 (the peak in SoundScan data) until 2003—Classical, Country, and Jazz. These

results are generally consistent with a view that file-sharing has a negative impact on sales since the

genres least susceptible to file-sharing, classical and jazz, each increased during a period of decline. But

these are only raw numbers.

We now repeat our econometric analysis for each genre of music for the period 1998-2003.

Regressions measuring the impact of file-sharing were run using genre-based sales per capita as the

dependent variable. Six regressions were run for each genre, based on two categories of Coverage (&.6,

&.75) and regression type (regular OLS, OLS weighted by population, and the Stata RREG procedure to

underweight outliers) used previously. Only the youth and male demographic variables were included in

the reported results since they have the strongest rationale and because the demographic variables were

not important in the full-market regressions (adding the other demographic variables or a regression

weighted by coverage/population didn't have a material impact on these results).

'" Correspondence with SoundScan officials has confirmed that Rap albums were first eligible to be flagged as RAB
beginning in 1997 and Alternative albums were first eligible to be flagged as Hard (Rock) beginning in 1999. The
SoundScan representative claimed that there were no other changes during this period.

26

(Metal) category beginning in 1999 and the R85B category in 1997 were due to alterations in genre

definition.'evertheless, with this caveat in place, we can continue our examination of the genre data.

Table 8: Album Sales 000s

1994
1995
1996
1997
1998
1999
2000
2001
2002
2003

Alternatlv
82,164
94,004
105,175
106,690
116,489
120,952
131,138
131,594
125,752
128,344

Classical
27,003
23,836
21,456
19,148
16,948
17,311
16,403
15,846
14,776
17,727

Count Hard Rock Jazz
75,976 38,739 16,546
76,095 31,101 14,797
66,883 26,409 21,794
70,702 28,983 20,042
74,043 30,086 18,123
69,300 82,698 19,557
67,115 89,924 18,416
67,241 88,158 19,514
75,362 74,677 19,901
70,944 74,629 22,366

RKB
80,819
80,718
74,035
141,613
166,379
175,339
197,141
195,498
160,183
149,972

Ra
40,995
41,537
56,343
61,709
83,641
87,663
105,515
89,279
83,346
75,854

% chan e 00-03 -2.13% 8.07% 5.71% -17.01% 21.45% -23.93% -28.11%

Table 8 allows a cursory examination of total sales changes by genre. Three genres increased in

absolute terms from 2000 (the peak in SoundScan data) until 2003—Classical, Country, and Jazz. These

results are generally consistent with a view that file-sharing has a negative impact on sales since the

genres least susceptible to file-sharing, classical and jazz, each increased during a period of decline. But

these are only raw numbers.

We now repeat our econometric analysis for each genre of music for the period 1998-2003.

Regressions measuring the impact of file-sharing were run using genre-based sales per capita as the

dependent variable. Six regressions were run for each genre, based on two categories of Coverage (&.6,

&.75) and regression type (regular OLS, OLS weighted by population, and the Stata RREG procedure to

underweight outliers) used previously. Only the youth and male demographic variables were included in

the reported results since they have the strongest rationale and because the demographic variables were

not important in the full-market regressions (adding the other demographic variables or a regression

weighted by coverage/population didn't have a material impact on these results).

'" Correspondence with SoundScan officials has confirmed that Rap albums were first eligible to be flagged as RAB
beginning in 1997 and Alternative albums were first eligible to be flagged as Hard (Rock) beginning in 1999. The
SoundScan representative claimed that there were no other changes during this period.

26



Actual Sales
00-03 98-03

5.07% -0.40%
2.71% -9.19%
18.45% 18.41%
-20.01% -13.76%
-5.13%'.11%
-26.93% -14.86%
-31.11% -14.31%

t at the y% level; n+

Table 9: Estimated Internet Impact on Per Capita Sales 1999-2003

Average Max Min Comments

Classical -6.46% -35.09% 21.36% 3+

Country -7.74% -20.18% 0.92% 1+
Jazz -14 51% -21.31% -4 14%

Hard Rock -22.02% -32.32% -13.52% 1 g 10%

Alternative -32.36% -50.72% -8.19% 1@1%, 2@+%

RID X0.12% -57.56% -14.55% 3 P 10%

Rap Q5.26% -62.97% 19 95% 3 y 10%
x (cb y% means there were x regressions where coefhcient was significan

means n regressions had a positive coefficient

Our main interest is in the relative size of the file-sharing coefficients for different genres. For the

sake of brevity, only a summary of the results is shown in Table 9. The numbers in Table 9 include the

largest, smallest and average of the six Internet coef5cients for each genre. The raw coefficients are then

normalized to make them more easily comparable. The regression coefficients (for the Internet use

variable) were multiplied by the 2003 Internet penetration rate to generate a predicted impact of the

Internet on sales per capita for that genre. Then these numbers were further scaled by the sales for that

genre in 1999 (the last year mainly untainted by file-sharing). The resulting numbers, found in the table,

give the estimated impact of file-sharing as a percentage of 1999 sales for each genre. For example, the

number in Table 9 for the 'average'oef5cient in the musical category 'Alternative'ould imply, at the

2003 Internet penetration rate, that sales were diminished by 32.36% of the 1999 sales. The actual

changes in sales (per capita) are shown in the last two columns, for comparison purposes. The numbers in

the column for 00-03, which represents the maximum decline fiom the peak year of SoundScan measured

sales, are slightly different than those in Table 8 because Table 9 measures sales per capita and

population was growing about 1% per year.

Examination of the pattern of coef5cients reveals that these results are consistent with our prior

findings. First, remember that there is likely to be some impact on sales due merely to the fact that the

Internet decreases the time spent on other entertainment activities. Classical and Jazz, the two genres that

seem least likely to be impacted by file-sharing, would appear to have a file-sharing impact close to zero

if the overall entertainment impact of the Internet for these genres is anywhere near the average of all
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genres. Although both of these genres have at least one instance where the coefficient implies a fairly

large negative impact, the coefficients are imprecisely measured.

The four categories that would be presumed most likely to be impacted by filo-sharing are Hard

Rock (Metal), Alternative, Rap, and R&B (many Rap albums are cross-listed with RAB). The coefficients

for these categories are always negative. There are a fair number of statistically significant coefficients

and many other coefficients are fairly close to borderline significance for this group. The average adjusted

coefficients are all considerably larger than the expected entertainment impact of the Internet, indicating a

fairly large negative impact of file-sharing. Finally, the average coefficient for Country music implies

that country music has fans who walk the line and do not engage much in file-sharing, a not implausible

finding.

The numbers in the last two columns show that the estimated Internet impact better matches

(correlation &81%) actual declines from the years when filesharing was becoming popular (00-03) than it

matches (&47%) the sales change over the actual period used (98-03), showing the power of this first

differenced approach to target file-sharing behavior. These data also imply that Alternative and Jazz

appear to have had idiosyncratic shiAs in demand unrelated to Internet use.

In general, the results from the genre regressions support a conclusion that file-sharing is harmful

to record sales. The magnitudes of the genre declines are in line with the overall-market regressions. The

genre regressions predict larger losses than actually occurred, which corresponds to the vitiation of sales

gains found for the full-market regressions. It is true that the coefficients on Internet use for the genre

regressions are not measured with the same precision as was the case with the entire market, lowering our

confidence in them, but the story that they tell is consistent with everything else we have seen.

VI. Conclusions

Has the large decline in record sales that coincided with the advent of file-sharing been caused by

file-sharing? We have examined album sales in the leading American cities over a five year period of

genres. Although both of these genres have at least one instance where the coefficient implies a fairly
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time that begins just prior to the genesis of file-sharing and our results indicate that file-sharing indeed

has caused the decline.

In order to come to this conclusion we needed to first calculate a generic impact of Internet use on

entertainment products caused by the fact that for many individuals the Internet is a substitute form of

entertainment. Examining the impact of Internet penetration on usage of the two most popular forms of

entertainment, television viewing and radio listening, led to a conclusion that the Internet did indeed

reduce consumption of these activities, although by a relatively small 7 to 13 percent. This finding is, to

my knowledge, the first estimate of the Internet's impact on these activities based upon nationwide

statistics.

The penultimate stage of the analysis then required finding the relationship between Internet

penetration and changes in record sales across 99 large market areas. The results indicated a negative

impact after controlling for other factors that might impact file-sharing.

The final stage of the analysis required removing the generic impact of the Internet &om the

specific overall impact, to arrive at an estimate of the file-sharing component. The reduction in sales due

to fiile-sharing appears to be larger than the actual measured decline in record sales—the regression results

indicate that file-sharing not only reduced sales but also vitiated an increase that otherwise would have

occurred. The regressions imply that except for filesharing, there would have been an increase in record

sales from 1998 through 2003 that was quite close to the historical industry average.

As an additional piece of evidence, this analysis was repeated for individual genres of music. The

results were consistent with basic intuition about different genres'ffinity for file-sharing. This would

rule out alterative explanations of the sales decline that didn't point to the same set of culprits as those

involved with file-sharing.

One possible limitation of the methodology used here should be mentioned. This paper has taken

Internet use as a proxy for file-sharing. If it were the case that Internet users, for some hypothetical reason
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other than file-sharing, lost their taste for music, and particularly for the categories of music that we

currently think are likely to be related to filesharing, the methodology used in this paper would

inappropriately assign the resulting decline in CD sales to file-sharing. Of course such a hypothetical

would require that some other factor takes hold at the same time as file-sharing, that it have the same

impact as file-sharing is hypothesized to have, that it impact genres the same way file-sharing would be

expected to and yet that this factor remain invisible. This seems a remote possibility. It is difficult to think

of any potential candidates, particularly since Internet users listen to music while on the Internet. It has

been casually suggested that video games or DVDs might fit the bill. When these alternatives have been

more carefully examined (Liebowitz 2004b, 2006), however, there was no evidence that they were

undergoing trend changes like those occurring in file-sharing and record sales. We might also note that if

Internet users have lost their taste for music the recent explosion in the purchase of expensive iPods

would be very difficult to explain. So this hypothetical limitation to the methodology remains merely

hypothetical.

The findings in this paper confirm the worst nightmares of the MAA members. They also indicate

that the Internet might have a larger dark side than has been previously supposed and than its legions of

supporters might wish to admit. This would be the damaging of business models, not by a superior

replacement but by a parasitic use of an otherwise productive technology. These problems may become

far worse if other markets, such as movies and computer software, were to be sucked up in the file-

sharing vortex. Of course, the Internet itself is not to blame. But it is useful for analysts to keep an open

mind about the ramifications of some Internet activities. The impacts of the Internet need not be entirely

benign.
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ABSTRACT

File sharing may substantially undermine the intellectual property rights of digital
goods. This paper concentrates on the music industry. I estimate the effect of musicdownloads on the probability of purchasing music using a European individual-level
cross section of 15,000 people from 2001. A simple comparison of means showsthat people who regularly download music online are more likely to buy music. Thepositive relationship persists when controlling for observed characteristics. However,simultaneity between tastes for music and peer-to-peer usage makes it difficult toisolate the causal effect of music downloads on music purchases. To break thatsimultaneity, this paper uses measures of Internet sophistication and the speed of theInternet connection as instruments. The results suggest that peer-to-peer usage reducesthe probability of buying music by 30 percent. On the basis of my estimates, back-of-the-envelope calculations indicate that—without downloads—sales in 2002 wouldhave been around 7.8 percent higher.

I. INTRODUCTION

HE global music industry was quite successful during the 1990s. Ac-
cording to the International Federation of the Phonographic Industry (IFPI),album sales grew from US$24.1 billion in 1990 to US$39.4 billion in 1996and remained at a high level until 1999. Those days are over, and the industry
is now struggling. Global music sales have been falling for the last 3 years(Figures 1 and 2). Global sales (units) of CDs—the most popular format—
fell in 2001 for the first time since its introduction in 1983.

This downturn coincides with the proliferation of online music file sharing.In June 1999, Napster was created, making the work of many artists availablefor free. Its popularity was immediate. According to Mediametrix, a companythat provides Internet rankings and measurement, Napster was the fastestsoftware adoption in history (Associated Press 2000). Given its impact, the
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FtGURH 1.—Global music sales in million US$ (IFPI 2004a). Local currency values are
converted to dollars at the exchange rate of each year. Music videos are included since 2001.

Recording Industry Association of America (RIAA) soon filed a motion
against Napster in the U.S. District Court of San Francisco for "engaging in
or enabling, or facilitating others in copying, downloading, uploading, trans-
mitting, or distributing plaintiffs copyrighted musical compositions and sound
recordings, protected by either federal or state law, without express permis-
sion of the rights owner" (AckM Records v. Napster, 2001 U.S. Dist. LEXIS
2186 [N.D. Cal., March 5, 2001]). Napster was shut down in February 2001.
However, many peer-to-peer alternatives for sharing music over the Internet
remain available. In 2993, Kazaa claimed to be the most downloaded ap-
plication, with more than 230 million users worldwide (Black 2003b). Ac-
cording to the Yahoo Buzz Index, an index that measures Internet searches
using the Yahoo search engine, "Kazaa" was the number one searched term
on the Internet in 2003.'ile

sharing has an important online presence. In May 2002, IFPI estimated
that there were 3 million simultaneous global users and 500 million files
available for copying at any given time (IFPI 2002a). In 2002, NetPD, a
company that provides protection services to copyright owners whose ma-
terial is being pirated through the Internet, reported that 3.6 billion files were
downloaded monthly, of which around 60—70 percent were music files
(Rowan 2002). The most popular albums are available for online sharing
almost immediately after release and in some cases, such as Oasis and Em-
inem, even before (IFPI 2002b). Copy protection technology has been
ineffective.

'he Yahoo Buzz Index is available at http://buzz.yahoo.corn.

THE JOURNAL OF LAW AND ECONOMICS

45000

40000

~ 35000

~ 30000

25000

20000

Year

FtGURH 1.—Global music sales in million US$ (IFPI 2004a). Local currency values are
converted to dollars at the exchange rate of each year. Music videos are included since 2001.

Recording Industry Association of America (RIAA) soon filed a motion
against Napster in the U.S. District Court of San Francisco for "engaging in
or enabling, or facilitating others in copying, downloading, uploading, trans-
mitting, or distributing plaintiffs copyrighted musical compositions and sound
recordings, protected by either federal or state law, without express permis-
sion of the rights owner" (AckM Records v. Napster, 2001 U.S. Dist. LEXIS
2186 [N.D. Cal., March 5, 2001]). Napster was shut down in February 2001.
However, many peer-to-peer alternatives for sharing music over the Internet
remain available. In 2993, Kazaa claimed to be the most downloaded ap-
plication, with more than 230 million users worldwide (Black 2003b). Ac-
cording to the Yahoo Buzz Index, an index that measures Internet searches
using the Yahoo search engine, "Kazaa" was the number one searched term
on the Internet in 2003.'ile

sharing has an important online presence. In May 2002, IFPI estimated
that there were 3 million simultaneous global users and 500 million files
available for copying at any given time (IFPI 2002a). In 2002, NetPD, a
company that provides protection services to copyright owners whose ma-
terial is being pirated through the Internet, reported that 3.6 billion files were
downloaded monthly, of which around 60—70 percent were music files
(Rowan 2002). The most popular albums are available for online sharing
almost immediately after release and in some cases, such as Oasis and Em-
inem, even before (IFPI 2002b). Copy protection technology has been
ineffective.

'he Yahoo Buzz Index is available at http://buzz.yahoo.corn.



a
3000 .

FILE SHARING AND MUSIC PURCHASES

2500 .

2000-

ss 1500'

1000-

I

I I I
~
~CD ~Cessettes sh Singles [

)

r ss

AGURp 2.—Global music sales in million units (IPPI 2004a)

The development of broadband facilitates music sharing. A soundtrackthat takes more than 12 minutes to download with a dial-up connection canbe downloaded in as little as 20 seconds with a high-speed connection.Napster and its successors were banned in many universities because thevery fast connections apparently induced so much file sharing that there waslittle available bandwidth left for anything else. In the case of the Universityof Illinois at Urbana-Champaign, this amounted to 75 percent of the totalbandwidth (Ante 2000).
File sharing is not limited to music. The development of fast connectionsis extending downloading to other digital goods such as movies, software,video games, and books. Some movies are available online during the openingweek of theatrical release and before the authorized DVD is available.Does file sharing reduce music sales? If so, what is the magnitude of theimpact of file sharing on music sales? Is file sharing responsible for the recentdrop in sales? Inside the music industry, it is generally accepted that musicsales have been affected negatively by file sharing, but there has not beenmuch empirical work done to measure the sign and extent of this effect.The question is important because file-sharing technology may underminethe effective protection offered by copyright. Strong property rights createmonopoly distortions, but weak property rights may lead to low levels ofcreation of artistic work or innovation.'he balance between these opposing

'omer (2002) analyzes this trade-off for the case of musical recordings. See Boldrin andLevine (2002) and Klein, Lerner, and Murphy (2002) for a discussion of the effect of filesharing on copyright value.
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The development of broadband facilitates music sharing. A soundtrack
that takes more than 12 minutes to download with a dial-up connection can
be downloaded in as little as 20 seconds with a high-speed connection.
Napster and its successors were banned in many universities because the
very fast connections apparently induced so much file sharing that there was
little available bandwidth left for anything else. In the case of the University
of Illinois at Urbana-Champaign, this amounted to 75 percent of the total
bandwidth (Ante 2000).

File sharing is not limited to music. The development of fast connections
is extending downloading to other digital goods such as movies, software,
video games, and books. Some movies are available online during the opening
week of theatrical release and before the authorized DVD is available.

Does file sharing reduce music sales? If so, what is the magnitude of the
impact of file sharing on music sales? Is file sharing responsible for the recent
drop in sales? Inside the music industry, it is generally accepted that music
sales have been affected negatively by file sharing, but there has not been
much empirical work done to measure the sign and extent of this effect.

The question is important because file-sharing technology may undermine
the effective protection offered by copyright. Strong property rights create
monopoly distortions, but weak property rights may lead to low levels of
creation of artistic work or innovation.'he balance between these opposing
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forces has rarely been empirically addressed. Knowledge of the impact offile sharing on sales is an essential part of the information needed for bal-
ancing these factors in the case of digital goods. Another important com-
ponent for this balancing—which is not addressed in this paper—is the elas-
ticity of the supply of talent.

The objective of this paper is to obtain estimates of the impact of onlinefile sharing on music purchases. The main difficulty in the estimation of theeffect of downloads on purchases of music, using individual-level data, isthe presence of unobserved heterogeneity in music tastes among individuals.To control for this heterogeneity, it would be ideal to follow individualsthrough time. In the absence of such panel data, I use a major Europeancross-sectional database of 15,000 observations from October 2001. Withthese data, I attempt to identify the causal effect of downloading MP3 fileson the probability of buying music.
Ordinary least squares (OLS) estimates show a positive—although notsignificant—relationship between peer-to-peer usage and the probability ofpurchasing music. However, OLS estimates are biased and inconsistent inthe presence of unobserved heterogeneity. People who download music mayhave a greater taste for music. To overcome this obstacle, my approach isto use instrumental variables techniques. This requires an instrumental var-iable that explains peer-to-peer systems usage but is otherwise unrelated tomusic purchases. I employ measures of Internet sophistication and access tobroadband as instruments. My estimates indicate that peer-to-peer usage re-duces the probability of buying music. Using measures of sophistication asinstruments, I find that music downloading reduces the probability of buyingmusic by 30 percent.

Because of the large change in the estimated effect found in the instru-mented regressions, special attention is given to the validity of the instrumentsand robustness of the results. First-step regressions show a positive andsignificant correlation of the instruments with peer-to-peer usage. I presenttests of overidentjtfying restrictions to analyze the exogeneity of the instru-ments. I also analyze the exclusion restrictions by studying how MP3 filedownloading affects purchases of other entertainment goods and by studyingthe relationship of the instruments with variables that may signal taste formusic and the value of time. I analyze the robustness of the results byrestricting the analysis to Internet users and to individuals who had an Internetconnection before Napster started—to control for the possibility that peoplewent online in order to download music.
The data employed in this paper do not contain the information on theintensity of music purchases and downloading necessary to make a directanalysis of the effect of file sharing on music sales. However, using myestimate for the reduction in the probability of buying music, back-of-the-envelope calculations indicate that—without file sharing—sales in 2002would have been around 7.8 percent higher in the countries considered.
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The paper is organized as follows. Section II provides an overview of the

literature. Section III summarizes the main features of the music industry.
Section IV describes the data. Section V presents the empirical strategy and

results. Section VI discusses the implications of the estimated coefficients

for music sales. Finally, Section VII concludes.

II. RELATED LITERATURE

To the best of my knowledge, the first empirical attempt to measure the

effect of online file sharing on music sales is the one prepared in the legal
battle against Napster. To measure this effect, the plaintiff hired Soundscan,
a company that developed an information system to capture point-of-sale
data on music sales in more than 18,000 stores throughout the United States.
Soundscan (AckM Records v. Napster, 114 F. Supp. 2d 896 [2000j) compared
sales means for the first quarter of the years 1997, 1998, 1999 (when Napster
was not available) and 2000 (when Napster was available) for all stores,
stores within 1 mile of any college or university, stores within 1 mile of the

top 40 most-wired universities, and stores near universities that banned Naps-
ter use after the first quarter of 2000. Prom the first quarter of 1999 to the
first quarter of 2000, national sales grew 6.6 percent, sales near all universities
dropped 2.6 percent, sales near most-wired schools dropped 6.2 percent, and
sales near schools where Napster was banned after the first quarter of 2000
fell 8.1 percent. However, as noted by Fader (2000) in the Napster case,
sales near universities had been falling since 1998, at a time when Napster
was not available and national sales were growing, which casts doubts on
the conclusion of Soundscan's report. More recent empirical attempts to
measure this effect are Liebowitz (2003), Zentner (2005a), Oberholzer-Gee
and Strumpf (2005), and Rob and Waldfogel (2004).'sing

a time series of aggregate data for the United States, Liebowitz
(2003) analyzes the effect of a variety of reasons that could explain the drop
in music sales, including income, prices of albums, prices of complements
and substitutes, recording formats, interest in music, demographics, and dis-
tribution channels. He finds that these alternative reasons cannot explain the
observed reduction in sales.

Zentner (2005a) uses Internet and broadband usage by country as proxies
for music downloaders and documents that countries with greater Internet
and broadband penetration have suffered greater reductions in music sales.
Some types of music would be expected to be more susceptible to file sharing
than others. For a given country, international repertoire—as opposed to
domestic repertoire—is music that it is not produced inside that country.
Music produced in the United States is more popular among young individ-

Hui and Png (2003) analyze the effect of commercial piracy on music sales with data from
the years 1994—98. See Liebowitz (2005) for a more extensive analysis of the literature including
several more recent studies.
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uals in international markets who are more likely to share files online, whereasthe domestic repertoire contains albums that appeal more to an older andless computer-friendly population. Zentner (2005a) finds some evidence thatfile sharing may be behind the recent increase in the share of domesticrepertoire in total sales.
Using a panel of weekly album sales and information on the weekly numberof downloads by album for the United States, Oberholzer-Gee and Strumpf(2005) find that music downloading has an effect on sales that is statisticallyindistinguishable from zero. To establish causality, they employ technicalfeatures related to file sharing as instruments. The high-frequency nature oftheir identification strategy—across-weeks variation within album—and thedurability of music may restrict the interpretation of the results to the lackof contemporaneous substitution.'ob

and Waldfogel (2004) collected individual-level data on album down-loads and purchases by 500 college students. They find evidence that eachalbum download reduces music purchases by .2 albums in the OLS speci-fication, and they find a much bigger effect when using instrumental variables.They also address causality issues by using the speed of the Internet con-nection as an instrument. In addition to individual-level self-reported broad-band access, they employ broadband access variation at the school level asan alternative instrument. They also collected information on consumers'aluationof these albums, which allows them to document that downloadedalbums are valued less than purchased albums. The restriction to 500 collegestudents in four schools limits generalizations of their results.

III. THE MU$Ic INDUsTRY
Global music sales in 2002 totaled US$32.2 billion. Forty-one percent ofthese sales were made in North America, 34.5 percent in Europe, 18.6 percentin Asia—with Japan representing more than 80 percent of Asian sales—3.1percent in Latin America, and 2.7 percent distributed among Australasia, theMiddle East, and Africa. Sales are concentrated in the top markets. The topfive countries—the United States, Japan, the United Kingdom, France, andGermany—represent 76.5 percent of global sales, and the top 10—the topfive above plus Canada, Italy, Spain, Australia, and Mexico—represent 85percent (IFPI 2002b).

Sales are also concentrated among a few companies. The four biggestcompanies—Universal, Sony-BMG, EMI, and Warner—control more than70 percent of the global market of music sales, with the rest of the marketshare distributed among many independent record labels. These latter labels,'o address this concern they present a distributed lag model. See Liebowitz (2004) for acritique of the instruments and Rob and Waldfogel (2004) for a more detailed analysis of theidentification strategy.
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in some cases, have an important presence in an individual country, region,or continent.
Companies and musicians usually negotiate exclusive multiyear contracts.When producing a new album, artists typically receive an up-front paymentand a royalty somewhere between 5 and 13 percent of the retail price of therecord (Standard & Poor's 2002).
The CD is the most popular music format, representing 72 percent of totalinternational units sales. Sales of singles, LPs, and cassettes continue to bereplaced by sales of CD albums (IFPI 2002b). Two new formats, DVD Audioand Super Audio CD, are growing but do not yet have an important share.These new formats have higher sound quality and extra content such us videoclips and interviews with the artists. The tendency to include extra contentmight have been accelerated by the need to differentiate the product fromthe illegal online substitute.
There is variability in prices across CDs. While the average retail priceof a CD in the United States is US$ 14.19 (Black 2003a), 28 of the top 50albums on the Billboard charts have a list price between US$17.98 andUS$ 19.98, and only seven are listed at US$ 14.98 or less (Morris 2002).There is little information on music prices for other countries. In 2001, theEuropean Commission opened an investigation to study the higher prices inEurope and the divergence in prices inside the European Union.'n 2003,the average price of a CD in the United Kingdom was US$16.80 (BritishPhonographic Industry 2004).

Distribution costs of music represent a very important share of total costs.A CD with a suggested price to consumers of US$ 16.98 has a price ofUS$ 10.50 to the retailer (Standard & Poor's 2002). This latter figure includesdistribution costs from the record company to the retailer.
The distribution channels have been changing. Music stores have beenshrinking as a source of sales and are being replaced by supermarkets, dis-count stores, department stores, and online retail. In the United States, musicstores'hare of sales fell from 62 percent in 1991 to 42 percent in 2000(RIAA 2000). In the United Kingdom, supermarkets increased their share ofmusic sales from 11.2 percent in 1999 to 17.7 percent in 2001 (IFPI 2002b).Online retail (off-line delivery), as a share of total sales, increased from 6percent in 2001 to 9 percent in 2002 in Germany and from 4 percent to 6percent in the United Kingdom and remained steady at 3 percent in theUnited States. Online legitimate delivery became available in 2001, but it isstill not an important source of sales. In 2003, sales of music downloads in

'It was found that the major labels were including minimum advertised prices linked tocooperative advertising agreements in Germany (Tannock 2003). A lawsuit alleging the samepractices was filed in the United States. The case ended with a settlement in which the companiesagreed to refund US$67.4 million to consumers and discontinue their minimum pricing policies(Deutsche 2002).
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the United States totaled US$30 million, which represents .25 percent 0ftotal music sales (IFPI 2004b).
Online legitimate delivery and file sharing are possible in MP3 format.The MP3 format is a way to compress audio data without significantly com-promising sound quality.
Sound recordings are originally represented as waves. When the soundsare digitalized, these waves are sampled many times per second and a fileis created. Compact disc quality needs a sampling of 44,100 times per second(44.1 KHz). Humans can hear only around 10 percent of the sounds that arerecorded on a CD. The MP3 compression system eliminates sounds that arenot perceptible to humans and softer sounds when different sounds are playingsimultaneously. There are different qualities of MP3 compression (dependingon the bit rate of the file). Bit rates between 64 and 192 Kbps are standardon the Internet, but only files above 160 Kbps have quality comparable toCDs.

A 5-minute soundtrack that would take more than 50 MB in CD com-pression format can be reduced to a file of 5 MB without significantly af-fecting the sound quality. A compressed file of this size can be downloadedin as fast as 12 minutes with a dial-up Internet connection (56 Kbps modemdownstream), I minute and 20 seconds with a regular DSL or cable con-nection (512 Kbps downstream), and 20 seconds with a fast DSL connection(2,000 Kbps downstream). However, the actual downloading speed also de-pends on the upstream speed connection of the computer providing the file,and the upstream speed is usually lower than the downstream speed.People can upload (rip) CDs to their PCs'ard drives and listen to musicon their computer, compress the files to an MP3 format to reduce the storagememory requirement and to facilitate the sharing of the files over the Internet,and convert the files back to a CD format and burn CDs that can be playedin a regular player. The development of these technologies could representa very significant reduction in costs considering that around 50 percent ofmusic costs are distribution expenses.
There are many alternatives for getting music online. They can be dividedinto two groups: legitimate and illegitimate (under the current law).Legitimate companies either own the copyright or make deals with copy-right owners to distribute their music. Among the biggest companies areiTunes, Napster, Rhapsody, and the Europe-based OD2. Most services offer

Having a high-downstream-speed connection allow users to downloads many files at thesame time. In addition, in many peer-to-peer services, such as Kazaa, it is possible to downloadthe same file from different users. The program recognizes the same file in different computers,partitions the file in several pieces, and allows downloading of each piece from a differentpeer. These two ways help circumvent the bottleneck created by a lower upstream speed thandownstream speed. Universities have T3 connections that are much faster than residentialservice (from 3 Mbps to 45 Mbps downstream).
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unlimited "streaming audio" and "tethered downloads'" for a fixed charge
per month of around US$ 10 and the possibility of permanent burnable down-
loads for around US$ 1 per song. In 2003, prices of digital tracks in Europe
were higher, between US$1.76 and US$2.35 per song (Koranteng 2003), but
they have decreased in the past 2 years.

Online legitimate digital delivery has been overshadowed by piracy. After
the shutdown of Napster, illegitimate music online can still be found globally
on peer-to-peer file-sharing services such as Kazaa, BitTorrent, and several
others. These services are distributed without charge and allow users to
download both licensed and unlicensed files, including music, movies, games,
and software. The amount of music available through these services is larger
than on any legitimate site.

Since the second half of 2003, the RIAA has been suing individual users
who are offering substantial amounts of copyrighted music over peer-to-peer
networks. The industry claims that these lawsuits are behind the leveling off
of the decline in U.S. music sales in 2004.

IV. THE DATA

This paper uses a European consumer mail survey by Forrester Research
from October 2001 called Consumer Technographics. Forrester is a business
research company specializing in the information economy. The fieldwork
was conducted by the market research company Taylor Nelson Sofas. The
sampling methodology is proprietary but is meant to ensure a representative
sample in each country. The survey contains more than 70 questions about
many different topics, with many subitems and multiple answers. Analogous
U.S. data from Forrester have been used extensively in the economic literature
related to the Internet (Goolsbee 2000, 2001; Goolsbee and Brown 2002;
Goolsbee and Klenow 2002).

The survey includes 22,488 observations and is designed to be represen-
tative of the total 16 and older population in seven European countries:
France, Germany, Italy, Netherlands, Spain, Sweden, and the United King-
dom.'hree of these countries are among the top five music markets, and
five are among the top 10. In 2001, they represented 27.8 percent of inter-
national music sales (IFPI 2002b).

The database contains a discrete (0, 1} variable indicating purchases of

'treearning audio gives the opportunity to listen to soundtracks without downloading them
to the hard drive. Tethered downloads are downloads to the hard drive that cannot be burned
into a CD. The music is no longer available when subscription is ended.

I fouund modest differences in age and gender when comparing these data with country-
l~vel censuses. A total of 7,355 individuals have missing values for at least one of the variables.
»come is the only missing variable for 2,625 individuals. The results below are similar if
these individuals are included in the regressions and income is not included as a control.

proficiency is the only missing variable for 1,083 individuals. The results are similar»en including these individuals and not using this variable as a control.
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related to the Internet (Goolsbee 2000, 2001; Goolsbee and Brown 2002;
Goolsbee and Klenow 2002).

The survey includes 22,488 observations and is designed to be represen-
tative of the total 16 and older population in seven European countries:
France, Germany, Italy, Netherlands, Spain, Sweden, and the United King-
dom.'hree of these countries are among the top five music markets, and
five are among the top 10. In 2001, they represented 27.8 percent of inter-
national music sales (IFPI 2002b).

The database contains a discrete {0, 1} variable indicating purchases of

7 Streaming audio gives the opportunity to listen to soundtracks without downloading them
to the hard drive. Tethered downloads are downloads to the hard drive that cannot be burned
into a CD. The music is no longer available when subscription is ended.'I fI found modest differences in age and gender when comparing these data with country-
l~~el censuses. A total of 7,355 individuals have missing values for at least one of the variables.
»come is the only missing variable for 2,625 individuals. The results below are similar if
these individuals are included in the regressions and income is not included as a control.
Enghsh proficiency is the only missing variable for 1,083 individuals. The results are similar
whenen including these individuals and not using this variable as a control.
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TABLE 1

SUMMARY STATISTICS

Statistic

Overall population (N = 15,133) (%):
Internet users
People who regularly download MP3 files
People who bought music during the last month
People who bought music during the last month

download MP3 files
People who bought music during the last month

download MP3 files
People with DSL or cable Internet connection

Internet connection at home (N = 5,917) (%):
People who regularly download MP3 files
People who bought music during the last month
People who bought music during the last month

download MP3 files
People who bought music during the last month

download MP3 files
People with DSL or cable Internet connection

Probability of buying music:
France
Germany
Italy
Netherlands
Spain
Sweden
United Kingdom

Value

given that they regularly

given that they do not regularly

50.7
9.0

39.3

55.8

37.7
4.3

.33

.48

.34

.30

.27

.37

.53

21.0
47.1

given that they regularly
55.1

given that they do not regularly
45.0
11.0

music—CDs, tapes, or records—during the month prior to the survey for
each respondent. This question is broad in the sense that it is not restricted
to off-line purchases. For each respondent it also contains information about
access to the Internet; purchases of many goods during the last month, in-

cluding videos, books, software, and groceries; ownership of many electronic
goods, including portable stereos, hi-fi stereos, cellular phones, DVD players,
MP3 players, CD writers, and game consoles; and demographic variables
such as gender, age, work status, education, household size, and household
income.

Fox Internet users, the database contains information on the weekly average
number of hours spent online, the number of years that they have been going
online and using e-mail, and information about their Internet activity, in-

cluding checking e-mail, using search engines, purchasing goods online,
publishing their own Web pages, participating in online auctions, and down-

loading MP3 files. For people with an Internet connection at home, the

database contains information on the type of connection—DSL, cable, ISDN,
or dial-up.

Table 1 presents summary statistics. Across the overall sample (15,133
observations after dropping individuals with missing values), 39.3 percent
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bought music during the month prior to the interview, 9.0 percent regularly
download MP3 files,'nd 50.7 percent have Internet access.

Downloading's current illegal status may induce a negative bias in the
fj.action of people who report downloading music. However, the industry
strategy of suing individuals—rather than companies, for contributory and
vicarious liability—who are illegally sharing music is recent, and the risk of
individuals being prosecuted or fined was probably negligible in October
2001." Only in the middle of 2004 did the industry start suing European
individuals (RIAA 2003).

The percentage of people who bought music is much larger among the
group who regularly download MP3 files (55.8 percent) than among those
who do not (37.7 percent), which suggests that MP3 downloaders have a
strong taste for music. Considering only those people who have an Internet
connection at home (5,917 observations), 47.1 percent bought music during
the month prior to the interview and 21.0 percent regularly download MP3s.
Again, the fraction of people who bought music is higher among those who
regularly download music (55.1 percent) than among those who do not reg-
ularly download music (45.0 percent).

Table 2 compares Internet users and broadband access by country in For-
rester's sample with data on the number of Internet users by the International
Telecommunication Union (ITU). The ITU does not collect the data by itself,
but it compiles information from different country-level surveys." Forrester's
data show a higher number of Internet users and broadband users than the
data by the ITU.

There is heterogeneity in per capita music sales among the countries con-
sidered. According to the IFPI (2002b), in 2001 per capita music sales (CDs,

'There are two questions about music downloading in the survey: regularly "download
music (MP3)" and regularly do "file sharing (e.g., Napster)." I report the results of a variable
by assigning a value of 1 to doing any of these activities. These two variables have a high
correlation. The results below are similar using any of these two variables separately.

"Because of the design of the questionnaire, it is not possible to know whether some
individuals refused to answer if they regularly download music. File sharing is an item in a
question with more than 40 items, and individuals are asked to mark all the statements that
apply. Regularly "download music (MP3)" and regularly do "file sharing (e.g., Napster)" are
two of these statements. An important characteristic of the questionnaire is that the subitems
including the question asking if they bought music in the month prior to the survey and the
subitem including the question asking if they regularly download music are in different sections.
While the first question is asked of the whole sample, the second is asked only of individuals
with access to the Internet. There are many questions about completely different topics in
between them. This may be important because individuals might strategically misreport their
actions if they are supporters of file sharing or are against it. By answering both questions
together, they could predict that the results are going to be used to evaluate the effect of file
sharing on music sales. This may be a problem for analyses based on surveys that concentrate
only on music purchases and downloads.

" The date of the year in which the data were collected in each country and the broadness
of the measure of Internet access—access at home or overall access—are not known. Inter-
national Telecommunication Union data are from their Web site (http://www.itu.int/ITU-D/ict/
statistics).
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TABLE 2

INTERNET PENETRATION (%)

FQRRESTER (October 2001)
INTERNATIONAL

TELECOMMUNICATION UNION

France
Germany
Italy
Netherlands
Spain
Sweden
United Kingdom

Access at
Home

28.6 (.753)
43.8 (.853)
40.1 (1.119)
58.8 (1.335)
18.1 (.902)
58.3 (2.449)
47.8 (.972)

Overall
Access

39.2 (.813)
55.6 (.854)
53.1 (1.139)
66.7 (1.279)
33.2 (1.102)
67.0 (2.336)
59.9 (.954)

Broadband

2.3 (.254)
4.8 (.368)
1.4 (.269)

15.2 (.975)
1.8 (.311)
8.1 (1.357)
3.8 (.375)

Internet Internet Broadband
2001 2002 2002

26.3 31.3 2.4
37.3 42.3 3.9
26.8 30.1 1.5
49.0 53.0 7.2
1 8.2 1 9.3 1,1'"

51.6 57.3 7.8
32.9 40.6 2.3

NoTE.— Standard errors are listed in parentheses.
"Broadband access for 2001., not 2002.

cassettes, singles, and LPs) per year were 4.79 units in th«»«d K'ngd m
in Sweden, 3.1.6 in Germany, 2.89 in Prance, 2.31 in the Netherlands,

202 in Spain and 85 in Italy. Average per capita unit sales per year over
the countries considered in the sample were 2.83. The microdata do not
contain sales quantities to match to the IFPI data." Table 1 also reports
probabilities of music purchases by country.

V. EMPIRICAL APPROACH

The goal of this paper is to estimate the effect of peer-to-peer usage on
«probability of purchasing music. It was shown in the last section that a
comparison of means indicates that individuals who regularly download
MP3s are more likely to buy music. This positive relationship persists—
although it is not statistically different from zero—when controlling for sev-
eral individual-level characteristics.

I consider the following model:

B, = b)D,+ b,X;+ s,,
where for individual i 8 and D are discrete (0 1) variables indicating that
~~dividual i bought music during the month prior to the survey and regularly
downloads MP3 files, respectively, X,. is a vector of observed individual
characteristics, and s, represents the error. Column 1 of Table 3 presents OLS
estimates for respondents with and without Internet access. Feasible gener-
alized least squares is employed to allow for heteroskedasticity across in-

)
'7

The microdata probably include purchases of illegitimate copies of music (commercial
pi»cy)- Seasonality in music sales and the fact that Forrester does not include individuals 15
years old and younger make it difficult to compare probabilities computed from the microdata
with data on quantities from the IFPI. To my knowledge, information on country-level sea-
sonality is not available.
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TABLE 3

ORDINARY LEAST SQUARES (OLS) AND INSTRUMENTAL VARIABLES:
PROBABILITY OF PURCHASING MUSIC

OLS
( I)

INSTRUi&IENTAL VARIABLES

{? ) (3) (4) (5)

Download MP3 files .0135
(.0 I S3)

—.0033

"'.0003)

—.0030
(.0070)
.0134

(.0103)
.0667'.

(.0115)
—.0143":&:

(.0038)
.0076'".

(.0037)
.0496""

(.0086)
—.0003
(.0004)

—.0024':
(.0008)
.0273

(.0182)
.0165

(.0095)
— .0072
(.0053)
.0773: i

(.0087)
.0215

(.0204)
.0665:™

(.0092)
—.0013
(.0117)

—.4982."'.2485)

—.0035 ":

(.0003)
—.0064
(.0074)
.0065

(.0111)
.1391"'::

(.0371)
— Ql?7» c

(.0040)
.0102:i:

(.0040)
063 3:'i

(.0111)
— .0002
(.0004)
.0040

(.0032)
.0701":

(.0282)
.0052

(.01] 3)

—.0111"'.0058)

.0801:::
(.0090)
.OS

10'.0262)

.0614:::::

(.0096)
.0674"

(.0356)

—.3771'.1288)

—.0037"'::

(.0007)
—.0075
(.0132)

—.3843"'-

(.1736)
—.0044'::"::

(.0010)
—.0035
(.0196')

—.3195''
(.1246)

—.0034""

(.0003)
—.0052
(.0071)
.0089

(.0105)
.1138":

-'.0209)

—.0133'".

(.0039)
. {)093-''-

(.0038)
.0586:: .

(.0093)
—.{)003

(.0004)
.0018

(.0018)
0557 «

{.0213)
.0091

(.0100)

—.0097'.00551

.0791::-'.0088)

.0407
'.0221)

.0632'"-":.

(.0093)
,0434

'.020S'I

Age

Log of income

No Internet access

Listen to music while online

Household size

Confidence in English

N.A.
.1218"::

(.0207)
—.0094
(.0062)

.{1148"'.0064)

.0975':
(.0181)
.0000

{.{)0{)8)

.0020
(.0017)
.0352

{.02911
0056

(.0158)
—.0057
(.0094)
.0783"'-'-

(.0144)
.0202

('.0330)
.Q284

(.0212)
.0487

'.02531

N.A.
.1181'""

(.0260)
—.0186''
(.0091)
.0116

{.0094)
. 121 I:&".

(.0265)
—.0003
{.0011)
.0026

{.0021)
.0371

(.{)405)
—.0112
(.0232)
.0057

(. 01351
.0718:-::

(.0203)
.0273

(.0455)
{)773

(.0318)

.0643'.0360)

Male

Hours of TV

Hours of Internet

Student

Work full-time

Education

Own Walkman

Own MP3 player

Own hi-fi stereo

Own CD writer

Overidentifying restrictions test
(P-value) N.A. N.A. .102 .453 . 71

tV 15,133 15,133 15.133 5,917 3,257

NoTE.— The dependent variable is a duITuTIy variable for buying music during the last month.
Column 2: download MP3 files is instrumented (instruments: have a DSL or cable Internet connection).
Column 3: download MP3 files is instrumented (instruments: publish own Web page, participate in
online auctions, ask for technical support online, read computer magazines, how long using Internet,
and how long using e-mail). Column 4: same instruments as column 3 and the regression is restricted
to Internet users, Column 5: same instruments as column 3 and the regression is restricted to Internet
users with more than 2 years going online. Other controls (dummies) included for all regressions are
region (53 regions within countries), ownership of goods (TV, widescreen TV, dish, cable TV, set-top
box for TV, VCR, PC, digital assistant, handheld game, wireless application protocol phone, camcorder,
printer, digital camera, digital camcorder, Web camera, game console, DVD drive, DVD player, scanner,
and mobile phone), purchases of goods (books, videos, video games, software, toys, sporting goods,
clothing, footwear, jewelry, gifts, flowers, event tickets, electronics, groceries, beer, wine, or spirits,
tobacco, health and beauty), and read magazines (women, I'amily, home, cooking, travel, health, sports,
motor, men, TV, celebrity, news, business, finance, and nature). Robust standard errors are in
parentheses.

Significant at the 10% level.
" Significant at the 5% level.
""'"Significant at the 1% level
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dividuals. Household income was standardized to gross annual euros per
year, and its logarithm was included in the regression. Age is measured in
years. Confidence in English is measured from 1 to 5, with 5 being "very
confident." Education takes values from 1 to 3 for lower, middle, and upper
levels. Household size has a cap of five or more people in the household.
Hours of television and hours of Internet (only for Internet users) are the
average hours per week and take the values 2, 7, 12, 17, 22, 27, and 30 (with
a cap of 30 or more hours). All the other controls are dummies.

Note that prices of music are not included in the analysis. As the coefficient
is identified in the cross section, the relevant variation in prices is the variation
across regions. In a concentrated music market, it is possible that there exists
some price variation across regions. To my knowledge, regional price in-
formation is not available. The regressions include 53 within-country regional
dummies that may account for this possibility."

The downloaded online product can theoretically be a complement for
music in regular formats (CDs, cassettes, LPs) as the means comparison and
the OLS regression suggest." Consumers may get to know albums by down-
loading some tracks from the Internet and then decide whether or not to buy
the album. Downloading takes time, but this cost could be lower than the
cost of getting to know music by going to the store and listening to different
albums before purchasing. Also, not having an MP3 player, not being able
to burn CDs in order to listen to the downloaded copy on a regular stereo
system, or some quality difference between the copy and the original may
induce the purchase of the album.

However, radios advertise music, and the technology is available to burn
good-quality CDs from MP3 files in order to listen to the downloaded copy
on a regular player. The presence of unobserved heterogeneity in music tastes
across individuals may be an obstacle to the identification of the causal effect.
The approach of this paper is to use instrumental variables techniques. To

"Despite many missing observations. for each individual the survey contains brackets for
the size of the population in the city (not available for Germany). The brackets are different
for every country and do not coincide with the within-country regions. For example, for Italy
the brackets are as follows: fewer than 10,000. 10,000—30,000, 30,000-1 00,000, and more than
100,000 individuals. In a few cases a specific city is listed. For the listed cities, I imputed the
real population. For the other cities, I imputed the median value of the range of the bracket.
For the top bracket I tried different values. The magnitude of the effect of downloading in the
regressions below is similar when I include the size of the city as an additional control and
measures of Internet sophistication are used as instruments. The coefficient is estimated more
imprecisely but is also similar in magnitude when including size as a control and instrumenting
with the speed of the connection. The coefficient and standard error in this latter case are
similar when including or excluding the size of the city as a control, which suggests that the
increased imprecision is a consequence of the missing observations.

'" It should be noted that this is valid for both legal and illegal downloads. A related question
to the one analyzed in this paper—that to my knowledge has not been addressed in the
literature—is whether legal downloads reduce sales of music in traditional format.
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achjeve the goal requires an instrumental variable that explains peer-to-peer
systems usage but is otherwise unrelated to music purchases.

To account for the presence of unobserved heterogeneity, I consider the
following model:

Bi = b, D,. + b,X(+ 8,. + ~,,

where, for individual i, 8,. represents unobserved taste for music and v,. rep-
resents the error. If 8i and D,. are not orthogonal, OLS gives a biased and
jnconsistent estimate of b,. One way to overcome this problem is to find an
jnstrumental variable Zi that explains Di but is orthogonal to 8,

"
The first instrument that I consider is access to a broadband connection."

The idea is that it is considerably faster to download a music file with a
hjgh-speed connection, which reduces the cost in time of downloading music.

Column 1 of Table 4 shows that having a broadband connection signifi-
cantly increases the probability of downloading music. The first stage shows
who downloads music. Young individuals," students, males, owners of MP3
players, owners of CD writers, and individuals who listen to music while
online are more likely to be downloaders.

The second stage presented in column 2 of Table 3 suggests a reduction
of 50 percent in the probability of buying music. Purchases of music are
negatively correlated with age and household size and positively correlated
with listening to music while online," being male, being a student, the level
of conMence in English, owning CD writer and an MP3 player, and owning
complements of music in traditional format, such as a Walkman and a hi-fi
stereo.

A problem with this instrument is that it is a choice variable, and it is
" Estimation of models of limited dependent variables (LDVs) with endogenous continuousregressors has been discussed extensively in the literature (Newey l987; Rivers and Vuong1988). However, here the endogenous regressor is a dummy variable. Angrist (2001) showsdifferent ways of dealing with dichotomous endogenous regressors in models of LDVs. Usinglinear instrumental variables with a local average treatment effect interpretation is one of theproposed alternatives. Kane, Rouse, and Staiger (1999) show that instrumenting a dummyregressor measured with error biases the coefficient away from zero (see note IO).
"Having a broadband connection might be correlated with a high downloading intensity.If there was misreporting (see note 10), I do not see a reason to believe that the unobserveddownloading intensity would be correlated with this hypothetical misreporting in a particularway. Only recently has the RIAA started suing U.S. individuals who share large amounts ofmusic online.
"Note that the age variable is not significant. Including the variable age implicitly assumesthat the marginal effect computed at different ages is the same. The substitution of the variableage for dummy variables by years of age does not change the result of the second-stageregressions.
"This is not necessarily streaming audio by the context in which the question is asked. Thequestion is "do you ever do any of the following while online?" One of the options is "listento music/radio," and there are many other options, such as "have the TV on," "have friendsover," and "read magazines."
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TABLE 4

FIRST-STEP ORDINARY LEAST SQUARES REGRESSIONS FOR THE PROBABILITY OF
DOWNLOADING MUSIC ONLINE

Have broadband connection
Publish own Web page
Read computer magazines
Participate in online auctions
Ask for technical support online
How long using the Internet
How long using e-mail
Age
Log of income
No Internet access
Listen to music while online
Household size
Confidence in English
Male
Hours of TV
Hours of Internet
Student
Work full-time
Education
Own Walkman
Own MP3 player
Own hi-fi stereo
Own CD writer

R-'-test
(global test of excluded in the

second-stage instruments)

.0847** (.0174)
N.A.
N.A.
N.A.
N.A.
N.A.
N.A.

—.0003 (.0002)
—.0059 (.0041)
—.0125** (.0045)

.1413** (.0093)

.0028 (.0024)

.0053* (.0021)

.0266** (.0047)

.0003 (.0002)

.0117** (.0007)

.0835*o (.0134)
—.0212~* (.0052)
—.0070* (.0030)

.0051 (.0046)

.0564** (.0156)
—.0101* (.0040)

.1311** (.0089)

.30

N.A.

(2)

N.A.
.0636** (.0224)
.0683** (.0111)
.0523** (.0203)
.0475** (.0143)
.0056 (.0049)

—.0022 (.0047)
—.0003 (.0002)
—.0038 (.0041)
—.0071 (.0051)

.1355** (.0093)

.0040+ (.0023)

.0031 (.0021)

.0186** (.0047)

.0003 (.0002)

.0103** (.0008)

.0845*4 (.0133)
—.0223** (.0052)
— .0088~* (.0029)

.0059 (.0045)

.0559** (.0154)
— .0090* (.0040)

.1236** (.0089)

.31

15.3 (P = .000)

NoTE.—The dependent variable is a dummy variable for regularly download MP3 files (mean
among overall population =.09). Other controls (dummies) included for all regressions are region
(53 regions within countries), ownership of goods (TV, widescreen TV, dish, cable TV, set-top box
for TV, VCR, PC, digital assistant, haudheld game, wireless application protocol phone, camcorder,
printer, digital camera, digital camcorder, Web camera, game console, DVD drive, DVD player,
scanner, and mobile phone), purchases of goods (books, videos, video games, software, toys, sporting
goods, clothing, footwear, jewelry, gifts, flowers, event tickets, electronics, groceries, beer, wine,
or spirits, tobacco, health and beauty), and read magazines (women, family, home, cooking, travel,
health, sports, motor, men, TV, celebrity, news, business, finance, and nature). Robust standard
errors are in parentheses. N = 15,133.

+Significant at the 10'evel.
~ Significant at the 5% level.
**Significant at the 19o level.

probably related to the interest in downloading music." However, if people
who have broadband connections have a strong taste for music—and sub-
scribing to a broadband connection in order to download music may signal

"A better instrument would be variation in broadband availability at the regional level.
Regions are within countries, and there are a total of 53 regions in the sample. However, to
my knowledge, data on European broadband availability at the within-country regional level
is not available. Moreover, the database is not precise about which cities are considered in
each region to match broadband availability at the regional level. For example, for the United
Kingdom the regions are North, Midlands, and South.
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a strong taste for music—the bias goes in the direction of underestimating
the effect of downloads on the probability of buying music. In fact, in 2001
many broadband service providers explicitly advertised the ability to down-
load music quickly. On the other hand, if—for a given taste for music—
people who buy broadband connections are people who are going to substitute
more, then the bias goes in the direction of overestimating the average re-
duction in the probability of buying.

Measures of Internet sophistication could be employed as alternative in-
struments. The presumption is that downloading MP3 files requires a high
degree of Internet sophistication. In the database there is information about
many uses of the Internet and information on the number of years individuals
have been using the Internet and e-mail. There is also a dummy variable for
individuals who read computer magazines. A large number of years using
the Internet and e-mail and some uses of the Internet such as "publish own
Web pages," "participate in online auctions," and "ask for technical support
online" and "read computer magazines" might signal a high degree of Internet
sophistication. These variables could increase the probability of downloading
music but might be otherwise unrelated to an unobserved taste for music or
entertainment.

Column 2 of Table 4 reports the first-step regression of "download MP3"
on the proposed instruments. As noted in Table 1, the percentage of people
who download MP3 files across the overall population is 9 percent. The first
stage shows that sophisticated Internet users have a higher probability of
downloading music online. The probability value of an F-test of the global
significance of the excluded in the second-stage variables is reported at the
bottom of Table 4. Table 4 also shows that being a student, being male,
listening to music while online, and the ownership of complements of music
in digital format—MP3 player and CD writer—increase the probability of
downloading music.

In column 3 of Table 3, "download MP3," is instrumented with the pro-
posed variables. The coefficient on "download MP3" is negative and sig-
nificant. It indicates that downloading MP3 files reduces the probability of
buying music by 32 percent.

In the case of a dummy independent variable, a dummy treatment, and a
dummy instrument, instrumental variables has a local average treatment effect
interpretation (Angrist 2001). When using the speed of the connection as an
instrument, the estimate measures the average treatment effect for those who
would be induced to download if broadband is provided. Downloading in-
tensity is not available in the database. Having a broadband connection may
induce a high downloading intensity and thus generate a big reduction in the
probability of buying music. This may explain a lower estimated effect when
using measures of Internet sophistication as an instrument. The broadband
instrument is interesting for forecast analysis if it is assumed that broadband
will be ubiquitous in the near future.
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The instruments "how long using the Internet" and "how long using e-
mail" are not significant in the first step. Even having a high global signif-
icance of the instruments—F-value of 14.7"—in the first-step regression, it
may be better to exclude them from the analysis in order to avoid the risk
of dealing with weak instruments. The results do not change much when
these instruments are excluded from the analysis.

To further analyze the robustness of the results, columns 4 and 5 of Table
3 restrict the regressions to people with Internet access at home and to Internet
users with more than 2 years of online experience, respectively. The regres-
sion with individuals with more than 2 years of Internet experience is per-
formed to exclude people who acquired an Internet connection after Napster
was introduced—to control for the possibility that people went online in
order to download music." The estimated effects of downloading music on
the probability of buying music are similar when restricting to these groups.

Given that the number of instruments exceeds the number of endogenous
variables, it is possible to test for overidentifying restrictions. The probability
values for this test are reported in Table 3. The results support the exclusion
of the instruments from the purchase equation. Given the large change in
the estimated coefficient in the instrumented regressions in comparison with
the OLS estimate, special scrutiny of the instruments is necessary.

To overstate the negative effect of downloads on music purchases, the
instruments would have to be correlated with a weak taste for music. Another
possibility is that the instruments were correlated with an unobserved low
value of time. Downloading music from an illegitimate site is free of charge.
However, there are other costs associated with the process of downloading.
An important one is the cost of time involved in this process. The risk is
that sophisticated Internet users are people with a low value of time and
therefore—for a given taste for music—more willing to substitute music
purchases for freely downloaded music.

Table 5 presents OLS regressions of goods that may be related to a taste
for music or entertainment on the instruments. Sophisticated Internet users
may have a tendency to use complements of music in digital (nontraditional)
formats—MP3 players and CD writers—and substitute away from comple-
ments of music in regular formats—Walkmans and hi-fi stereos. Sophisticated
Internet users may also have a tendency to use the computer to watch videos
or to play games, which induces a negative correlation between the instru-

-'"A rule of thumb for being concerned about weak instruments in the case of a single
endogenous regressor is to have an F-value lower than 10 (Staiger and Stock 1997).

"-'apster was launched 2 years and 4 months before the fielding of the survey. The coefficient
is similar but the standard error is bigger when restricting to Internet users with more than 3
years and with more than 4 years of Internet experience.
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ments and having a DVD player or a game console." The mean values of
having these goods at home are reported in the last row of Table 5.

Publishing a Web page is positively correlated with having an MP3 player
and a CD writer but is negatively correlated with owning a Walkman and a
hi-fi stereo." As suggested before, this may be explained by a negative effect
of music downloading on purchases of complements of music in regular
formats. Excluding "own a Web page" from the list of instruments results
in a similar estimated impact of downloading MP3 on the probability of
purchasing music.

Table 5 also reports an OLS regression of the number of hours that re-
spondents watch television, an activity that may be thought to be negatively
correlated with the value of time, on the instruments. The number of hours
of television watched per week correlates negatively with "publish own Web
pages" and "ask for technical support online," which suggests that Internet-
sophisticated people do not place an especially low value on time. However,
this analysis may not be valid if using the Internet and watching television
are substitutes.

To further analyze the exogeneity of the instruments, I study how purchases
of goods that may signal a taste for entertainment are affected by MP3 file
downloading. Table 6 presents instrumental variables regressions ofpurchases
of books, videos and DVDs,'ideo games, and audiovisual electronics. If
the instruments were selecting individuals with weak taste for entertainment
or individuals with low probability of buying entertainment goods, a negative
impact of the predicted values of MP3 file downloading on purchases of
these goods would be expected. None of the regressions show that down-
loading music reduces the probability of buying other entertainment goods.
This suggests that the negative effect of downloading music on the probability

~ The regressions control for "have a CD writer" and "have an MP3 player." Owning an
MP3 player may be thought to reduce music purchases by allowing downloaders to listen to
the downloaded files away from the computer. Also, as MP3 files can be converted back to a
CD format, burning CDs may be expected to reduce music purchases too. Unfortunately, the
survey does not ask people if they regularly burn CDs. The survey does ask about the ownership
of CD writers. The regressions in Table 3 show a positive effect of owning MP3 players and
CD writers on the probability of buying music. However, these variables may also be correlated
with the unobserved heterogeneity in tastes for music. Among music downloaders, having a
CD writer reduces the probability of buying music by 5.6 percent and having an MP3 player
reduces the probability of buying by 2 percent.

The regressions in Table 3 include complements of music as controls. However, these
decisions might be determined jointly. An interpretation of this negative correlation with com-
plements of music in regular format and positive correlation with complements of music in
digital format is that downloading affects not only sales of music but also the whole regular-
format music market.

"
Sharing films on the Internet has some importance now but was nearly nonexistent in

2001. Sharing films requires fast connections because the files are big (around 600 MB). Another
important difference between downloading songs and movies is that repeated play of movies'oes not seem to be as usual as repeated play of records. This characteristic may explain the
popularity of rental of movies but not of records.
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TABLE 5

CORRELATION OF INSTRUMENTS WITH THE PROBABILITY OF HAVING GOODS THAT SIGNAL TASTE FOR
ENTERTAINMENT AND wITH THE VALUE QF TIME (Ordinary Least Squares)

Walkman Hi-Fi Stereo MP3 Player CD Writer DVD Game Console Hours of TV
Publish own Web page

Read computer magazines

Participate in online auctions

Ask for technical support online

How long using the Internet

How long using e-mail

Age

Log of income

No Internet access

Listen to music while online

—.0422'.0220)

—.0022
(.0126)

—.0044
(.0152)
.0142

(.0196}
—.0039
(.0062}
.0075

(.0060)
—.0042'""»

(.0003)
—.0088
(.0070)

—.0168
(.0110}

0427&.'.0107}

—.0296"

(.0147)
—.0080
(.0085)
.0115

(.0091}
—.0127
(.0115)

—.0084+

(.0045}
.0060

(,0042)
—.0039»»
(.0003)
.0324'"»

(.0061)

—.0206"'.0086)

—,0012
(,0069)

.0243
'.0141)

.0031
(.0067}

—.0060
('.0080)

—.0005
(.0120}
.0056"

(.0030)
—.0052
(.0027)
.0002

(.0001}
.0036

(.0032)

.0107"'.0048)

.0023
(.0051)

.0720 "''

(.0216)
.0813:»':

(.0128)
.0799"'-""

(.0154)
.0056

(.0200)
.0033

(.0057)
.0029

(.0055)
—,0003
(.0002)

.0137*"'.0051)

—.0103
(.0079)

0396
(.0104)

.0070
(.0182)
.0 I.40

(.0096)
.0199

(.0124}
.0175

(.0175)
.0022

(.0043)
—.0020
(.0041)

—.0005 .'".

(.0002)

.0118""',0043)

—.0050
(.0067)

.0150'.0079)

.0144
(.021 j.)

—.0006
(.0119)

—.0023
(.0144)
.0131

(.0191)
—.0018

(.0056)
—.0119»
(.0054)

—.0035.:&-

(.0003)
—.0236~'"

(.0059)
.0100

(.0095)
—.0022
(.0101)

—.7659'.3999}

.1758
(.2390)

—.5017+

(.2789}
.2300

(.3764)
.1298

(.1113)
—.3118~.""

(.1064)
.0442"""

(.0064)

—.5196""'.1426)

.4591".
(.2056)

—.3070
(.2001)
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Household size

Confidence in English

Male

Hours of TV

Hours of Internet

Student

Work full-time

Education

Mean of dependent variable

.0349*~
(.0038)
.0213**

(.0037)
—.0386"'*

(,0086)
.0019~*

(.0004)
—.0016»
(,0008)
.0749**

(.0161)
.0389"

(.0094)
.0151~"

(.0052)
.51

—.0014
(.0030)
.0042

(.0030)

.0288*"'.0075)

.0000
(.0004)

—.0003

(.0005)
— .0387~~

(.0121)

.0141'.0074)

.0126~"'.0045)

.79

.0025
(.0017)

—.0029'.0016)

—,0042
(.0037)

—.0002
(.0002)
.0012P

(.0005)
.0099

(.0083)
—.0023
(.0040)

—.0014
(.0023)
.03

.0010
(.0030)
.0046

(.0028)
—.0050
(.0064)

—.0004
(.0003)

0044"»
(.0008)

—.0118
(.0150)

—.0109
(.0073)
.0006

(.0039)
,19

—.0018
(.0025)

—.0021
(.0023)

—.0096'.0052)

.0005
(.0003)

—.0007

(.0006)
—.0549"*
(.0111)
.0005

(.0060)
—.0042
(.0033)
.08

.0552~~
(.0035)

—.0056'.0031)

.0008
(.0070)
,0015"*

(.0004)
—.0006
(.0008)

—.0481*~

(.0165)
.0197~

(.0082)
—.0229"'~

(.0044)
.27

5282@ g

(.0730)
—.1273+

(.0714)
.7057*~

(.1728)
N.A.

.1136':"
(.0149)

—.8211~

(.3236)
—

1,4893*"'.1804)

—.4453"'"'.1022)

16,09

Nore.— Other controls (dummies) included for all regressions are region (53 regions within countrie '), 'p gries'wnershi of oods (TV, widescreen TV, dish, cable TV,

set-top box or... igi a assisf TV VCR PC d't 1 istant handheld game wireless application protocol phone, camcorder, printer, digital camera, digital camcor er, e camera,
'!

nsole DVD drive DVD la er, scanner, and mobile phone), purchases of goods (books, videos, video games, so w, y, p
'

g

'ts tobacco health and beauty), and read magazines (women, family, home,

footwear, jewelry, gifts, flowers, event tickets, electronics, groceries, beer, wine, or spiri s, o acco,
d errors are in arentheses. N = 15,133.

cooking, travel, health, sports, motor, men, TV, celebrity, news, business, finance, and nature). Robust standard errors are in parentheses.

"Significant at the 10% level.
~ Significant at the 5% level.
«~ Significant at the 1% level.
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c era di ital camcorder, Web camera,b f TV VCR PC d'tal assistant handheld game, wireless application protocol phone, camcorder, printer, digital camera,'g'rne

console, DVD drive, DVD player, scanner, and mobile phone), purchases of goods (books, videos, video games, software, oys, sp
'

gt s s ortin oods, clothing,game conso e, rive, p ay
footwear, jewelry, gifts, flowers, event tickets, electronics, groceries, beer, wine, or spirits, tobacco, ea an y), ghealth and beaut ), and read magazines (women, family, home,
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TABLE 6

PROBABILITY OF PURCHASING GOODS THAT SIGNAL TASTE FOR ENTERTAINMENT: INSTRUMENTAL VARIABLES

Download MP3 files
Purchase music
Age
Log of income
No Internet access
Listen to music while online
Household size
Confidence in English
Male
Hours of TV
Hours of Internet
Student
Work full-time
Education
Own Walkman
Own MP3 player
Own hi-fi stereo
Own CD writer

Books

.0759 (.1181)

.1343"' (.0087)

.0027-' (.0003)
,0216".'" (.0076)

—.0177 (.0110)
—.0034 (.0198)
—.0020 (.0040)

.0253"'-"i (.0039)
—.0400""i (.0098)
—.0029'"". (,0004)

.0016 (.0017)
—.0042 (.0210)
—.0024 (.0101)

.0609'""" (.0057)

.0217" (.0090)

.0310 (.0204)

.0164 (.0108')
—.030] (.0197)

Videos and DVDs

.1724+ {.1021)

.1071: -"- {.0067)
—.0015"""i (.0003)
—.0057 {.0055)

.0 l 67 "i {.0080)
—.0254 (.0168)
— .0016 (.0032)

.0029 {.0028)

.0143""'.0069)

.0009 ':
{.0003)

—.0000 (.0014)
—.0489'"'" (.0] 65)
—.0015 (.0077)

.0021 {.0042)

.0062 {.0064)
—.0109 (.0184)
—.0067 (.0065)
—.0450"" (.0164)

Video Games

.3681""" (.1025)

.0341"''" (.0056)
—.0009"': ~ (.0002)
—.0152"" {.0047)

.0052 (.0067)
—.0552»"'.0171)

,0061"'.0028)
—.0023 (.0023)

0111' 0059)
.0008""i (.0003)

—.0029 "i (.0014)
—.0548"" (.0158)
—,0109'.0066)

.0013 (.0036)
—.0065 (.0054)
—.0106 (.0160)
—.0152»"" (.0052)
—.0463»» (.0160)

Audiovisual Electronics

.2190"'.0964)

.0285"' (.0055)

.0004''.0002)

.0054 {.0045)

.0060 (.0067)
— .0350" (.0157)
—.0003 (.0027)
—.0037 (.0024)

.0115 (.0061)

.0003 (.0003)
—.0003 (.0014)
—.0045 (.0152)

.0002 (.0066)

.0009 (.0035)

.0134" (.0054)

.0105 (.0165)
—.0017 (.0057)
—.0299~ (.0151)

NDTE.—Download MP3 files is instrumented (instruments: publish own Web page, participate in online auctions, ask for technical support online, read computermagazines, how long using Internet, and how long using email). Other controls (dummies') included for all regressions are region (53 regions within countries),ownership of goods (TV, widescreen TV, dish, cable TV, set-top box for TV, VCR, PC, digital assistant, handheld game, wireless application protocol phone, camcorder,printer, digital camera, digital camcorder, Web camera, game console, DVD drive, DVD player, scanner, and mobile phone), purchases of goods (books, videos,video games, software, toys, sporting goods, clothing, footwear, jewelry, gifts, flowcrs, event tickets, electronics, groceries, beer, wine, or spirits, tobacco, health andbeauty), and read magazines (women, family, home, cooking, travel, health, sports. motor, men, TV, celebrity, news, business, finance, and nature). Robust standarderrors are listed in parentheses. N = 15,133.
"'ignificant at the 10% level.
~ Significant at the 5% level.
"'"'.Significant at the 1% level.

TABLE 6

PROBABILITY OF PURCHASING GOODS THAT SIGNAL TASTE FOR ENTFRTAINMENT: INSTRUI fENTAL VARIABLES

Download MP3 files
Purchase music
Age
Log of income
No Internet access
Listen to music while online
Household size
Confidence in English
Male
Hours of TV
Hours of Internet
Student
Work full-time
Education
Own Walkman
Own MP3 player
Own hi-fi stereo
Own CD writer

Books

.0759 (.1181)

.1343"' (.0087}

.0027"'~ (.0003)
,0216 '" (.0076)

—.0177 (.0110)
—.0034 (.0198)
—.0020 (.0040)

.0253"'-"'.0039)
—.0400""'.0098)
—.0029'"" (,0004)

.0016 (.0017)
—.0042 (.0210)
—.0024 (.0101}

.0609'"-'.0057)

.0217" (.0090)

.0310 (.0204)

.0164 (.0108'}
—.030] (.0197)

Videos and DVDs

.1724+ {.1021)

.1071: -'- {.0067)
—.0015"""'.0003}
—.0057 {.0055)

.0 l 67'i'.0080}
—.0254 (.0168)
—.0016 (.0032}

.0029 {.0028)

.0143""'.0069)

.0009 ': (.0003)
—.0000 (.00 l4)
—.0489"'" (.0165)
—.0015 (.0077)

002 l. { 0042)
.0062 {.0064}

—.0109 (.0184)
—.0067 (.0065}
—.0450"". (.0164}

Video Games

.3681""" (.1025)

.0341"''"'.0056)
—.0009"': ~ (.0002)
— .0152"" {.0047)

.0052 (.0067)
—.0552»"'.0171}

,0061"'.0028)
—.0023 (.0023)

.0111',0059)

.0008".» (.0003)
—.0029""'.0014)
—.0548'""'.0158)
—,0109'.0066)

.0013 (.0036)
—.0065 (.0054)
—.0106 (.0160)
—.0152':". (.0052)
—.0463»» (.0160)

Audiovisual Electronics

.2190"'.0964}

.0285"' (.0055)

.0004''.0002)

.0054 {.0045)

.0060 (.0067)
— .0350" (.0157)
—.0003 (.0027)
—.0037 (.0024)

.0115 (.0061)

.0003 (.0003)
—.0003 (.0014)
—.0045 (.0152)

.0002 (.0066)

.0009 (.0035)

.0134""'.0054)

.0105 (.0165)
—.0017 (.0057)
—.0299" (.0151)
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video games, software, toys, sporting goods, clothing, footwear, jewelry, gifts, flowcrs, event tickets, electronics, groceries, beer, wine, or spirits, tobacco, health and
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+ Significant at the 10% level.
~ Significant at the 5% level.
"""'. Significant at the 1% level.
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of buying music is not driven by instruments that pick individuals with a
weak taste for entertainment goods.

One alternative explanation for the recent drop in music sales is that prices
of substitutes (DVDs and video games) have been dropping. The inclusion
ofprices ofDVDs and video games in the analysis is essential if time variation
is the source of identification. Note that Table 6 shows that purchasing music
is positively correlated with buying DVDs and games. The positive effect of
downloading on purchases of other entertainment goods may indicate that
downloading free music induces purchases of alternative entertainment goods.

File sharing is an activity concentrated in the younger population, which
iilakes it difficult to estimate the effect of downloading for different age
groups. Fifteen percent of the population 40 years old and younger downloads
music. On the other hand, the percentage of downloaders among the pop-
ulation aged 40 and older is only 4 percent. When separating the analysis
for individuals younger than 40 from the 40-and-older population, the co-
efficient is similar to the results presented so far for the younger group. For
the older population, the coefficient is smaller but estimated imprecisely.

As mentioned before, having a high-speed connection considerably reduces
the cost in downloading time. This suggests that the effect of downloading
on sales should be larger for downloaders with broadband. Despite the es-
timates presenting high standard errors, separating MP3 downloaders with
and without broadband shows a big reduction in purchases among the first
gloup.

VI. EFFECTS OF ONLINE MUSIC DOWNLOADING ON MUSIC SALES

Instrumenting with measures of Internet sophistication, the results in the
last section indicate that downloading MP3 files online reduces the probability
of buying music during the month prior to the survey by 30 percent. Down-
loaded music may be shared with people who do not download MP3 files
and affect their purchases as well. In this event, the estimates understate the
effect of online music downloading on music sales.

The database does not contain information on quantities of music pur-
chased or on intensities of music downloads to calculate what music sales
would have been in the absence of music downloading. Moreover, the prob-
ability of buying music and intensity of purchases may vary in complicated
ways.

Another obstacle in calculating the impact on sales comes from the pos-
sibility of having downloaders incorrectly measured. Forrester's data over-
estimate the number of Internet users compared to the ITU (Table 2), which
suggests that the number of downloaders may be overestimated. That said,

"See Zentner (2005b) for this analysis and other results not reported here.
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and with the goal of having a back-of-the-envelope estimate of the predicted
effect on sales, in this section I investigate this counterfactual.

Across the overall population, 9 percent regularly downloaded music in
2001.'-'herefore, if both digital music users and nonusers had the same
propensity to buy music, the effect on the music industry would be a reduction
in music sales units of 2.7 percent.

But digital music users have a greater. propensity to buy music, which
indicates that a correction for the heterogeneity in the groups is needed. It
was shown in Table 1 that the probability of buying music for people who
download music is higher than the probability for nonusers of peer-to-peer
systems. Also, using my estimate with a treatment on the treated interpre-
tation, the proportion of music downloaders who would have bought music
would have been around 30 percent higher if the possibility of downloading
music did not exist. This suggests that the probability of buying music for
downloaders would have been around double the probability of buying for
nondownloaders.-"'s

there are no data on quantities of music purchased, an assumption about
the number of units bought is needed. A probably conservative assumption
is that users and nonusers of peer-to-peer systems, when reporting that they
bought music during the month prior to the survey, bought the same quantity
of units. With this assumption, the estimated impact on units sold—at the
2001 level of file sharers—would be a reduction of 4.9 percent.'-" If users of
peer-to-peer systems not only have greater propensity to buy music but also
would have bought more units conditional on buying, this would be an
underestimate of the impact.

In October 2001 Napster was over and Kazaa was not yet an option. In
2002, the number of users increased from 3 million to 5 million (IFPI 2003).
Assuming that this magnitude is representative of the increase in the number
of downloaders in the European countries considered, and that these new
downloaders have the same probability of buying as people who were down-
loaders in October of 2001, sales in 2002 would have been around 7.8 percent
higher.

In summary, if music downloading reduces the probability of buying by
30 percent, if 15 percent of the population downloads music, if downloaders
are twice as likely to buy music than nondownloaders, and if—conditional
on buying—downloaders and nondownloaders buy the same quantity of units,
then sales in 2002 would have been 7.8 percent (.3 x [(.15 x 2)/115)]) higher.

-'egal online digital delivery was nearly nonexistent in 200L
"-'55.8 + 30)/37.7.
-"'(.09 x 2)/109] x (

— 0.3l.
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VII. CONrLUSION

Global music sales have experienced a large drop during the last 4 years.
This paper uses a European individual-level database to measure the impact
of online music downloads on the probability of buying music and finds that
file sharing reduces this probability. Using measures of Internet sophistication
as instruments, downloads may explain a 30 percent reduction in the prob-
ability of buying music.

The estimates in this paper are an important component of any welfare
analysis of file sharing or copyright. The interest is not exclusive to the music
industry. Other digital copyrighted goods such as movies, software, games,
and books are also being shared online. The development of fast connections
is likely to increase the impact of file sharing on sales of these goods. This
is going to become an increasingly important issue in the next few years.

Downloading copyrighted material is illegal under the current legal system.
The music industry is fighting file sharing in court.-'" In the United States„
music piracy has been legally fought on the basis of contributory and vi-
carious liability (Landes and Lichtman 2003). Under these doctrines, copy-
right holders sue parties that in some way contribute to or benefit from the
infringing conduct, instead of suing individuals. However, the new peer-to-
peer systems have proven to be more difficult to fight legally because they
do not require a central server to operate (Varian 2000) and have alternative
legitimate uses. The other difficulty is that many of these new systems are
established in countries with different legal systems: Kazaa is registered in

. the South Pacific island nation of Vanuatu, the software distributor is in
Australia, and the servers are in the Netherlands (Associated Press 2003).

After running into difficulties shutting down file-sharing systems, the RIAA
changed strategy and has been "gathering evidence and preparing lawsuits
against individual computer users who are illegally offering large amounts
of copyrighted music over peer-to-peer networks" (RIAA 2003). In Europe,
the industry started suing individuals only in the middle of 2004.

There is controversy about the effect of this strategy on the number of
downloads. While suing individuals who offer music—as opposed to indi-
viduals who download files—may reduce the number of files available to
download, it is not clear whether this would actually affect the number of
downloads. This is important when considering the public-good nature of
the files offered online. In addition, while it appears that the number of users
has decreased for some popular sites such as Kazaa, the legal strategy appears
to have induced individuals to use alternative and less popular sites and
forums where the risk of being prosecuted may be lower. The music industry

9 Many countries impose taxes on blank CDs and burners. Another way to combat piracy
is to flood the net with decoy files (Lichtman and Jacobson 2000).
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claims that the recovery of sales that occurred in the United States in 2004
may be explained by the success of the new legal strategy.
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ILLEGAL PEER-TO-PEER MUSIC FILE DECLINES AFTER
SUPREME COURT GROKSTER DECISION

Eleven percent feaver U.S. households downloadedmusicillegally from P2P
services between June and October 2005

PORT WASHXNGTON, NEW YORK, December 14, 2005 — On june 27, 2005, the U.S. Supreme
Court decided in favor of the major record companies and motion picture studios in their case
against Grokster by ruling that providers of file-sharing technology may be held liable for theirusers'ctions.

In the wake of this decision, the RIAA reportedly issued cease-and-desist letters in
September to several of the top peer-to-peer services. According to The NPD Group, from the time
of the Supreme Court decision in june through October 2005, the number of U.S. households that
downloaded at least one song from an illegal P2P service declined by 11 percent (from 6.4 million
households in june to 5.7 million in October).

Prior to the Supreme Court's decision, NPD had noted an upward trend in the use of file sharing
services to download music throughout 2004 and 2005, but that pattern reversed after the decision
was handed down and some P2P sites began to close or shift marketing and business tactics. The
subsequent decline in P2P activity was the most obvious result of an anti-piracy action, since the
initial RIAA lawsuits caused the number of households acquiring files to drop by 35 percent between
April and September 2003.

" Last year's fourth quarter was a peak period for music file sharing, as users ended summer
activities, returned to school, or were consuming the latest music releases," said Russ Crupnick,
music industry analyst for The NPD Group. "It wasn't until the the Grokster decision that substantial
reductions in the number of households downloading music occurred. If this trend continues
throughout the remainder of the fourth quarter 2005 and into next year, it would signify a solid
victory in the music industry's efforts against illegal music file sharing in the U.S."

Source: NPD NusicSatch Digitalinformationis collected contihuously from the PCs of 11,000 online
households balanced to represent the online populatibn ofPC users.

About The NPD Group, Xnc.
Since 1967 The NPD Group has provided reliable and comprehensive consumer and retail
information for a wide range of industries. Today more than 1,400 manufacturers and
retailers rely on NPD to help them better understand their customers, product categories,
distribution channels and competition in order to help guide their business. Information from
The NPD Group is available for the following major vertical sectors: apparel, appliances,
automotive, beauty, consumer electronics, food and beverage, foodservice, footwear, home
improvement, housewares, imaging, information technology, music, software, travel, toys,
video games, and wireless. For more information visit www.nod.corn.

The NPD Group - 900 West Shore Road - Port Washington, NY 11050 - www.nod.corn
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The NPD Group - 900 West Shore Road - Port Washington NY 11050 - wdgwsdtpd,corn
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Kazaa Settles with Record Xndustry and 6oes
Legitimate

-"» must reads
news/views
guest columns
legal cases
photo gallery
research and data

Ruled liable fior copyright theft in Australia and following a sem]nal
Supreme Court decision in the IJS, the biggest brand name in music
piracy settles and plans to go legitimate

LONDON, WASHINGTON, LOS ANGELES, SYDNEY — The major record
companies have reached a global out-of-court settlement of international
litigation against the operators of the Kazaa peer-to-peer network.

The settlement„announced today by the trade organizations representing the
international and U.S. recording industries (IFPI and RIAA), applies to Kazaa's
operations worldwide and concludes the ongoing legal proceedings brought by
the record companies against the service's operators in Australia and the
United States.

Under the terms of the settlement, Kazaa has agreed to pay a substantial sum
in compensation to the record companies that took the legal action to stop
copyright infringement on the Kazaa network. Kazaa will also introduce filtering
technologies ensuring that its users can no longer distribute copyright-
infringing Ales.

Recording Industry Association of America (RIAA) Chairman and CEO, Mitch
Bainwol said: "This is welcome news for the music community and the legal
online music marketplace. Steadily but surely, we are passing another
important marker on the remarkable journey that is the continuing
transformation and development of the digital marketplace. The winners are
fans, artists and labels and everyone else involved in making music, and our
partners in the technology community.

"A little more than a year ago, the U.S. Supreme Cou*struck a wise balance
between protecting innovation and the rights of creators," added Bainwol. "This
meaningful decision has helped bring legal and moral clarity to the
marketplace. Services based on theft are going legit or going under, and a
legal marketplace is showing real promise. That's encouraging news for the
industry's ability to invest in new music."

3ohn Kennedy, chairman and CEO of IFPI said: "Kazaa was an international
engine of copyright theft which damaged the whole music sector and hampered
our industry's efforts to grow a legitimate digital business. It has paid a heavy
price for its past activities. At the same time Kazaa will now be making a
transition to a legal model and converting a powerful distribution technology to
legitimate use.

"This is the best possible outcome for the music industry and consumers. Our
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industry will have a new business partner and consumers will experience new
ways of enjoying music online, with more choice. This is a win-win scenario."

The settlement follows a landmark ruling in the Federal Court of Australia last
year which found the Kazaa operators guilty of authorizing widespread
copyright infringement and litigation in the United States by record companies,
music publishers and motion picture studios against Kazaa, Grokster and
Streamcast for copyright infringement.

The case against Grokster and Streamcast ultimately reached the U.S.
Supreme Court, which in 3une 2005 unanimously ruled that individuals or
companies that promote copyright theft by users of their service can be held
responsible. Grokster settled the case with the record labels and motion picture
studios in November last year.

Kazaa ls one of the world's most popular peer-to-peer networks for the illegal
trading of music and movies, and at its peak had 4.2 million simultaneous
users worldwide. In May 2003 Sharman Networks declared Kazaa the most
downloaded software ever, at 239 million downloads.

Illegal file-sharing on the Kazaa network and other peer-to-peer networks has
caused significant damage to the legitimate music industry internationally, with
numerous independent studies showing the close link between unauthorized
file-sharing and declining record sales.

The settlement coincides with a new report from IFPI showing the global scale
of Internet piracy. The report, entitled 'Protecting Creativity in Music',
chronicles a year of sea-change in the digital music market, during which
unauthorized services around the world have migrated to legitimacy or stopped
their infringing operations — including Grokster, iMesh and Bearshare in the
United States, Ezpeer in Taiwan, Soribada in Korea, and now Kazaa.

About RXAA:
The Recording Industry Association ofAmerica is the trade group that
represents the U.S. recording industry. Its mission is to foster a business and
legal climate that supports and promotes our members'creative and financial
vitality. Its members are the record companies that comprise the most vibrant
national music industry in the world. RIAA membeis create, manufacture
and/or distribute approximately 90% of all legitimate sound recordings
produced and sold in the United States. In support of this mission, the RIAA
works to protectintellectual property rights worldwide and the First
Amendment rights of artists; conducts consumer, industry and technical
research; and monitors and reviews state and federal laws, regulations and
policies. The RIAA also certifies Gold , Platinum , Multi-Platinum™, and
Diamond sales awards, as well as Los Premios De Oro y Platino'", an award
celebrating Latin music sales.

About XFPX:
IFPI is the organisation that promotes the interests of the international
recording industry worldwide. Its membership comprises some 1400 major and
independent companiesin more than 70 countries. It also has affiliated
industry national groups in 48 countries. IFPI's mission is to fight music piracy;
promote fair market access and good copyright laws; help develop the legal
conditions and the technologies for the recording.industry to prosper in the
digital era; and to promot'e the value ofmusic.

Contacts:

RIAA (Washington):
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RELEAsE 3UNE 23I 2005

Lee Graham
For The NPD Group

(212) 333-4983

The NPD Group, Inc.
900 West Shore Road

Port Washington, NY 11050

PROGRESS REPORT: DIGITAL MUSIC LANDSCAPE
SHIFTING, BUT SLOWLY

As Supreme Courtnears decision, peer-to-peer (P2P) file sharing overshadofivs
legal downloads butpaiddigitalmusic continues to gain share among
consumers

PORT WASHINGTON, NEW YORK, 3une 23, 2005 — With a Supreme Court decision looming in

the MGM vs Grokster case — a case poised to dramatically alter the digital landscape as we know it-
The NPD Group today released its latest data on the state of the digital music marketplace vis-a-vis
peer-to-peer (P2P) file sharing.

According to NPD, although the paid download digital music marketplace continues to grow and
demonstrates the potential for more growth in the future, downloading free digital content from P2P
services continues to draw the vast majority of downloads in the United States. NPD noted that in
March 2005, 243 million songs were downloaded from P2P services. By comparison, 26 million songs
were purchased from digital music stores during that same month.

DIGITAL MUSIC MARKETPLACE — PAID VERSUS P2P

Two years ago there were nearly 20 P2P music downloading households in the U.S. for every
household in which a member paid to download music files. By March 2005 that gap had narrowed
to almost two to one. Though paid digital music download services have hurdles to overcome, they
are making progress as an alternative for many digital music consumers.

The following chart shows the percentage of U.S. households downloading music files from PZP
services (December 2003 through March 2005) and the percentage of U.S. households downloading
music files from paid digital music download services during the same time period. Note: This chart
illustrates the penetration of these services used to download at least one music file from the
respective service (this data does not include video, games or other types of files that might also be
shared or sold).

POTENTIAL FOR LEGAL MUSIC SERVICES

According to NPD's MusicWatch Digital Service, 4.2 million households tried paid digital music
services in 200 t NPD's estimate of the current market potential is 30 million consumers. That
potential market consists of music buyers who are both broadband-enabled and who use their PCs
for other digital music activities such as burning, ripping or playing songs stored on their PCs. Both
broadband and computer-enabled music activities are on the rise, which continues to raise the
ceiling on the number of potential customers.

More than most other factors, better technology offerings also helped drive the upswing in digital
music downloads. Forty-one percent of digital music consumers say they began to download because
of faster Internet access, 30 percent said it was because they had purchased a better computer and
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22 percent attributed their digital music consumption to the fact that they had recently purchased a
digital/MP3 player. Promotions were also important to consumers: 34 percent reported that they first
downloaded music legally because of a special offer.

At the same time, consumers are somewhat confused by perceived restrictions on what they can do
with the music they purchase and download. They are also concerned by the price of the services.
As a result only 55 percent of consumers who tried legal services came back for more in subsequent
months. By comparison, 85 percent of peer-to-peer (P2P) users engaged in repeat usage in 2004.

"Legal services have gained a strong foothold among consumers over the past year, and there'
definitely room for more growth," said Crupnick. "NPD data also shows a slow but steady migration
of P2P users trying legal a la carte download services. In first quarter of 2004 only four percent of
P2P users also purchased at least one song from a legal service. That percentage rose to 12 percent
of P2P users in the first quarter of 2005. "
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P2P STILL A FORCE TO BE RECKONED WITH

NPD estimates that 11 million U.S. Internet households had at least one member who downloaded a
music file in 2004, nearly three times as many as paid to download a music file. Many younger
consumers continue to use P2P services to download music, but consumers in other demographic
brackets have reduced usage of P2P or stopped entirely. This finding was espeCially apparent among
older, middle-income consumers.

The number one reason cited by consumers for stopping P2P file sharing was concern about
potential lawsuits. Nearly half (49 percent) of P2P users age 13 to 25 reported that lawsuits were a
primary reason they stopped using P2P sites, while 44 percent of those age 26 and older felt
similarly.

"The music industry's litigation has had an adverse effect on overall P2P usage," Crupnick said.
"Between April 2003 when the lawsuits were announced and April 2004 there was a 16 percent
decline in the number of songs acquired from P2P; however, those levels have been creeping up
again recently although the rise is lagging the growth of broadband."

"just as pay-to-download services have challenges, P2P users are sometimes frustrated with their
user expeiience," said Crupnick. "Nearly 40 percent of consumers report having issues with the
amount of spyware, adware and viruses that can be found on these services. Thirty percent
complain about not getting the right song, which may be a result of corrupted files on the networks
or the song spoofing efforts of the record companies."

Sources: NPO MusicyYatch Oigital information is collected continuously from the windows pCs of
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40,000 onilne panelists balanced to represent the online population of V.S Internet-enabled PC
households Information reported in this press release compares household activities of music
consumers from 2003 through 2005 The NPO Oigital Music Study asked 7,000 US. individuals about
their music purchasing habits. The study was fielded in Oecember, 2004, and the results were
weighted andprojected to represent the total U.S. internetpopulation age 13 and older.

About The NPD Group, Inc.
Since 1967 The NPD Group has provided reliable and comprehensive consumer and retail
information for a wide range of industries. Today more than 1,400 manufacturers and
retailers rely on NPD to help them better understand their customers, product categories,
distribution channels and competition in order to help guide their business. Information from
The NPD Group is available for the following major vertical sectors: apparel, appiiances,
automotive, beauty, consumer electronics, food and beverage, foodservice, footwear, home
improvement, housewares, imaging, information technology, music, software, travel, toys,
video games, and wireless. For more information visit wow.n d.corn

The NPD Group - 900 West Shore itead - Port Washington, NY l1050 - ~www.n d.cant
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University, Entertainment Industry Leaders
Address Campus IFile-Sharing In Nevir Progress
Report To Congress

.'„'~ must reads
news/views
guest columns
legal cases
photo gallery
research and data

Schools with Legitimate Nusic, Novie Services Nore than Triple in Last
Year," Local Area Networks, iTunes Hacks Among Biggest Challenges
Ahead

WASHINGTON, DC/UNIVERSITY PARK, PA — Informed by reports from college
and university presidents across the country„ the 3oint Committee of the Higher
Education and Entertainment Communities today issued an update to Congress
outlining the latest efforts to address illegal flic-sharing on campuses and the
emerging challenges ahead.

The new report highlights considerable progress during the past academic year
in the growth of legitimate music and movie services, the adoption of
technological measures, and education and enforcement programs on
campuses. According to the report, the number of schools with legitimate
services on campus has more than tripled to nearly 70 in the last year. As a
result, more than 670,000 students now have access to a legitimate music
service through their university - a number that is rapidly on the rise.

Despite these great strides, the report also cites several key challenges in need
of immediate attention within the university community. According to the
report, student-run file-sharing systems on schools'ocal Area Networks
(lANs) as well as the increased use of unauthorized hacks of the legitimate
online service iTunes are emerging as significant problems.

"Universities have made impressive progress in combating piracy of music and
movies through educational efforts, technical controls, and the adoption of
legitimate on-line services," said Graham Spanier, president of Pennsylvania
State University (PSU) and the Committee's co-chairman. "At the same time,
we in higher education must expand the reach of our efforts and must continue
to be vigilant."

"When it comes to file-sharing, students are beginning the new academic year
this fall in a vastly difTerent climate than we saw even one year ago," said Cary
Sherman, RIAA president and the Committee's other co-chairman. "We are
thrilled to see the number of schools ofFering legitimate services more than
triple in the last year and remain hopeful that these partnerships will continue
to flourish. At the same time, complacency looms as a constant threat to the
tremendous progress we have made. As the landscape changes, so must the
anti-piracy programs within the university community. There is much promise
ln the coming years, but our work is far from done."

Comprised of leaders representing universities, higher education organizations,
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online service iTunes are emerging as significant problems.

"Universities have made impressive progress in combating piracy of music and
movies through educational efforts, technical controls, and the adoption of
legitimate on-line services," said Graham Spanier, president of Pennsylvania
State University (PSU3 and the Committee's co-chairman. "At the same time,
we in higher education must expand the reach of our efforts and must continue
to be vigilant."

"When it comes to file-sharing, students are beginning the new academic year
this fall in a vastly different climate than we saw even one year ago," said Cary
Sherman, RIAA president and the Committee's other co-chairman. "We are
thrilled to see the number of schools offering legitimate services more than
triple in the last year and remain hopeful that these paitnerships will continue
to flourish. At the same time, complacency looms as a constant threat to the
tremendous progress we have made. As the landscape changes, so must the
anti-piracy programs within the university community. There is much promise
in the coming years, but our work is far from done."

Comprised of leaders representing universities, higher education organizations,
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and music and motion picture executives, the 3olnt Committee was formed in
2002 to develop collaborative solutions to address illegal file-sharing at
colleges and universities.

The committee aims to provide a range of resources to school administrators in
three basic areas: educational efforts (including practices surrounding the use
of copyrighted works and student responsibility), technological solutions
(including computer network management technologies available to reduce
illegal file sharing and the development of legal, campus-based music and
movie/entertainment services), and examining differences and exploring
prospects for collaboration on legislative initiatives.

The report released today will be submitted to the Subcommittee on Courts,
the Internet and Intellectual Property of the U.S. House of Representatives
3udiciary Committee, in anticipation of a hearing to be held by the
Subcommittee on Thursday, September 22nd. It is a follow-up to an August
2004 report to the Subcommittee, which has long been focusing on illegal file-
sharing on college campuses.

A copy of the 2005 report is attached.
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Music Xndustry Debuts Nem Educational Video for
College, University Use this Fall
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Leading Higher Education Organizations Support RXAA Zn Offering New
Resource on illegal Downloading, Legal Alternatives

WASHINGTON — Responding to a growing number of requests from campus
officials for materials to help educate college students about intellectual
property laws, the Recording Industry Association of America (RIAA) — in
consultation with the American Council on Education (ACE) and EDUCAUSE—
has developed a new video to help inform students about the potential
consequences of illegally downloading music and the many legal alternatives
available today.

Available free of charge for use by colleges and universities beginning this fall,
the video can be ordered from http://www.campusdownloading.corn.

"We are thankful to our coiieagues in the university community who have
worked with us on this worthwhile project," said Cary Sherman, RIAA president
and co-chairman of the 3oint Committee of the Higher Education and
Entertainment Communities. "Together we have made important strides in
educating students about the do's and don'ts of online music and other forms
of intellectual property.

"Even with meaningful collaborative efforts, we cannot afford to be
complacent," Sherman added. "We need to engage students to think critically
about these issues every way we can. We have often heard from schools
seeking additional resources to help us prompt that dialogue with students. We
hope this video helps answer that call.

Featured in the eight-minute video are Dr. Graham Spanier, president of
Pennsylvania State University (PSU) and the joint Committee's other co-
chairman, and Derek "Mickey" Borchardt, a University of North Carolina at
Charlotte student sentenced earlier this year to six months home confinement
as part of the federal music piracy crackdown "Operation FastLink.

ACE, the major coordinating body for all of the nation's higher education
Institutions, has alerted college presidents to the availability of this video and
will work with other associations to make sure they are aware of this resource
as well.

"Illegal peer-to-peer file sharing of copyrighted music and movies is an issue
that many colleges and universities have wrestled with in recent years—and
they have been proactlvely seeking and implementing new ways to protect
such material," said David Ward, president of ACE. "It is especially important to
us, because as a source of discovery and innovation our campuses have an
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Available free of charge for use by coileges and universities beginning this fall,
the video can be ordered from http://www.carnpusdownloading.corn.

"We are thankful to our colleagues in the university community who have
worked with us on this worthwhile project„" said Cary Sherman, RIAA president
and co-chairman of the joint Committee of the Higher Education and
Entertainment Communities. "Together we have made important strides in
educating students about the do's and don'ts of online music and other forms
of intellectua I property,

"Even with meaningful collaborative efforts, we cannot afford to be
complacent," Sherman added. "We need to engage students to think critically
about these issues every way we can. We have often heard from schools
seeking additional resources to help us prompt that dialogue with students. We
hope this video helps answer that call."

Featured in the eight-minute video are Dr. Graham Spanier, president of
Pennsylvania State University (PSU) and the joint Committee's other co-
chairman, and Derek "Mickey" Borchardt, a University of North Carolina at
Charlotte student sentenced earlier this year to six months home confinement
as part of the federal music piracy crackdown "Operation FastLink."

ACE, the major coordinating body for all of the nation's higher education
institutions, has alerted college presidents to the availability of this video and
will work with other associations to make sure they are aware of this resource
as well.

"Illegal peer-to-peer file sharing of copyrighted music and movies is an issue
that many colleges and universities have wrestled with in recent years—and
they have been proactively seeking and implementing new ways to protect
such material," said David Ward, president of ACE. "It is especially important to
us, because as a source of discovery and innovation our campuses have an
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inherent respect for the value of intellectual property. For these reasons, we
are pleased to partner with the RIAA on this initiative and believe the video will
be a useful tool in our institutions'ngoing efforts to educate students on this
important subject."

With a membership comprised of more than 2,000 colleges, universities, and
educational organizations, El3UCAUSE is a nonprofit association dedicated to
advancing higher education by promoting'the intelligent use information
technology. In a membership-wide email, EDUCAUSE Vice President Mark
i uker invited campus IT officials to consider using the video as a supplement
for current educational efforts at student orientation sessions, broadcasting on
campus television channels or as a link when students log on to campus
accounts.

"SUNY supports the law and respects the intellectual property rights of artists
and faculty alike," said State University of New York (SUNY) Chancellor 3ohn R.
Ryan. "We are working with the RIAA to enhance current efforts that address
illegal downloading on college campuses. Through the distribution of literature
and the RIAA video, we hope to educate students and their parents about
illegai downloading and legal alternatives as well as strengthen efforts to
protect intellectual property."

The Recording Industry Association of America is the trade group that
represents the U.S. recording industry. Its mission is to foster a business and
legal climate that. supports and promotes our members'reative and financial
vitality. Its members are the record companies that comprise the most vibrant
national music industry in the world. RIAA(~3 members create, manufacture
and/or distribute approximately 90% of ail legitimate sound recordings
produced and sold in the United States. In support of this mission, the RIAA
works to protectintellectual property rights worldwide and the First
Amendment rights of artists; conducts consumer, industry and technical
research; and monitors and reviews state and federal laws, regulations and
policies. The RIAA also certifies GoldOR, Platinum', Multi-Platinum™, and
Diamond sales awards, as well as Los Premios De Oro y Platino™, an award
celebrating Latin music sales.

Contacts".

3onathan Lamy
3enni Engebretsen
Amanda Hunter
202-775-0101

Press Room - Gold 8 Platinum - Issues - About Us - Research and Data - En Espanol

Copyright  2003 Recording Industry Association of America.
Ali Rights Reserved. Contact Webmaster. Site Map.
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RXAA, l-SAFE Announce New Partnership To
Teach Young Fans About Legal Music
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Announcement Comes in Mfake of Anniversary ofSeminal Grokster
SuPreme Court Decision, Precedes Internet Safety Famiiy Night This
Friday

WASHINGTON - The Recording Industry of America (RIAA} and i-SAFE Inc, the
leader in Internet safety education, today announced a new partnership to help
guide students to safely and legally access digital music. The announcement
comes on the heels of the anniversary of the U.S. Supreme Court's unanimous
ruling in NIGH v. Grokster - a decision that established clear rules of the road-
and just two days before Internet Safety Family Night - a day on which parents
and children are challenged to plan activities in their communities to draw
attention to Internet safety.

i-SAFE, a government funded non-profit Internet safety foundation, focuses on
creating safe communities by conducting school assemblies; training teachers,
law enforcement officers and students to deliver safety-oriented messages; and
by establishing partnerships with student associations. Since September 2005,
i-SAFE has conducted assemblies at more than 350 schools. Going forward, i-
SAFE will work with the RIAA to develop a nationwide assembly experience on
intellectual property for students in middle school and high school.

"Our partnership with the RIAA will allow us to educate more students about
the proper use of Intellectual property," said i-SAFE President and CEO Teri
Schroeder. "Through awareness we empower teens to make appropriate
decisions on the Internet and make a positive change in both attitude and
behavior."

"We are thrilled to have the opportunity to work with i-SAFE," said Mitch
Bainwol, Chairman and CEO of the RIAA. "The organization is a recognized
leader in this field. It will be a pleasure to leam from them and to help students
learn about the music industry.

"With students becoming facile with computers younger than ever, we know
that it's important to engage them early in constructive conversations," added
Bainwol. "When students think critically about these issues — why we have
intellectual property laws, how they should apply on the Internet, what
constitutes ethical behavior online - that's a positive development for all. For
the Internet to truly be safe and secure, there needs to be baiance and rules of
the road. That's exactly what the Grokster decision established — and what i-
SAFE is uniquely positioned to raise with young audiences far and wide."

Based on a 2005-2006 National Assessment Center (NAC) survey, the majority
of parents indicated that they had established rules regarding Internet use for
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WASHINGTON — The Recording Industry of America (RIAA) and i-SAFE Inc, the
leader in Internet safety education, today announced a new partnership to help
guide students to safely and legally access digital music. The announcement
comes on the heels of the anniversary of the U.S. Supreme Court's unanimous
ruling in MGivi v. Grokster — a decision that established clear rules of the road-
and just two days before Internet Safety Family Night — a day on which parents
and children are challenged to plan activities in their communities to draw
attention to Internet safety.

i-SAFE, a government funded non-profit Internet safety foundation, focuses on
creating safe communities by conducting school assemblies; training teachers,
law enforcement officers and students to deliver safety-oriented messages," and
by establishing partnerships with student associations. Since September 2005,
i-SAFE has conducted assemblies at more than 350 schools. Going forward, i-
SAFE will work with the RIAA to develop a nationwide assembly experience on
intellectual property for students in middle school and high school.

"Our partnership with the RIAA will allow us to educate more students about
the proper use of intellectual property," said i-SAFE President and CEO Teri
Schroeder. "Through awareness we empower teens to make appropriate
decisions on the Internet and make a positive change in both attitude and
behavior."

"We are thrilled to have the opportunity to work with i-SAFE," said iviitch
Bainwol, Chairman and CEO of the RIAA. "The organization is a recognized
leader in this field. It will be a pleasure to learn from them and to heip students
learn about the music industry."

"With students becoming facile with computers younger than ever, we know
that it's important to engage them early in constructive conversations," added
Bainwol. "When students think critically about these issues — why we have
intellectual property laws, how they should apply on the Internet, what
constitutes ethical behavior online — that's a positive development for all. For
the Internet to truly be safe and secure, there needs to be balance and rules of
the road. That's exactly what the Grokster decision established — and what i-
SAFE is uniquely positioned to raise with young audiences far and wide."

Based on a 2005-2006 National Assessment Center (NAC) survey, the majority
of parents indicated that they had established rules regarding Internet use for
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their children and families. However, students surveyed reported far less
certainty. Ninety-four percent of parents surveyed indicated they had
established Internet activity rules for their children, while 37 percent of
students surveyed indicated that their parents had not established Internet
activity rules.

"Today's kids enjoy and consume more music than any generation before,"
added Bainwol. "Yet the rapidly evolving nature of the online world makes
thoughtful dialogue on these issues all the more important. We look forward to
working with i-SAFE to help initiate these conversations with more and more
young people — conversations that are sure to result in smarter choices down
the line."

About RXAA:
The Recording Industry Association ofAmerica is the trade group that
represents the U.S. recording industry. Its mission is to foster a business and
legal climate that supports and promotes our members'reative and financial
vitality. Its members are the record companies that comprise the most vibrant
national musicindustry in the world. RIAA members create, manufacture
and!or distribute approximately 90% ofall legitimate sound recordings
produced and sold in the United States. In support of this mission, the RIAA
works to protect intellectual property rights worldwide and the First
Amendment rights ofartists; conducts consumer, industry and technical
research; and monitors and reviews state and federal laws, regulations and
policies. The RIAA also certifies Gold , Platinum , Multi-Platinum™, and
Diamond sales awards, as well as Los Premios De Oro y Platino™, an award
celebrating Latin music sales.

About i-SAFE:
Founded in 1998 and active in all 50 states, i-SAFE Inc. is the leader in
Internet safety education. i-SAFE is a nonprofit foundation whose mission is to
educate and empower youth to make their Internet experiences safe and
responsible. The goal is to educate students to avoid dangerous, inappropriate,
or unlawful online behavior. i-SAFE accomplishes this through dynamic K
through 12 curriculum and community-outreach programs to parents law
enforcement, and community leaders. It is the only Internet safety foundation
to combine these elements. www isafe.org

i-SAFE Inc. is designated a tax-exempt 501(c)(3) charitable organization by the
U.S. Internai Revenue Service. i-SAFE Inc. is funded by the U.S. Congress
through the Office ofJuvenile Justice and Delinquency Prevention, OfFice of
Justice Programs, Department of Justice.

Contacts:

RIAA:
Jonathan Lamy
3enni Engebretsen
Amanda Hunter
202-775-0101

l-SAFE:
Erica Carl son
(619) 446-6538
ecarlson isafe.org

Press Room - Gold Si Platinum - Issues - About Us - Research and Data - En Espanol

Copyright  2003 Recording Industry Association ofAmerica.
All Rights Reserved. Contact Mlebmaster. Site Map.
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Industry News
09.05.2006 RIAA: New Educational Materials For Young Music Fans To Hit
Classrooms This Fall

As a new academic year begins in schools across the country, the Recording Industry
Association oi'merica (RIAA) today announced two new partnerships to bolster student
respect for music and other forms of intellectual property as well as responsible use of the
Internet.

In response to educator requests for resources to use in their classrooms, RIAA has worked
with the prominent curriculum development company LearningWorks and the Close Up

Foundation, a trusted nonpartisan citizenship education organization with a strong reputation
In the field, to develop classroom materials for distribution to elementary, middle and high
school teachers and students as well as parents this fall.

Developed by LearningWorks, Music Rules! is a free educational program that informs students
in grades 3 through 8 about the laws of copyright and the risks of online file-sharing, while

promoting musical and artistic creativity. Beginning this fall, program materials - including a
teacher's guide, supplemental lesson plans, a classroom wall poster and take-home booklets
for parents - will be distributed to tens of thousands of teachers In states across the country.
In addition, teachers and parents can download program materials and brochures that provide
background on intellectual property issues and tips for keeping the family safe online through
the Music Rulesl website at www.music-rules.corn.

PiLi~gCLI; ! $Qo9.~,

"Teachers recognize that today's students need to understand the concept of Intellectual
property and the rules that protect intellectual property rights from the time they first venture
online," said Dr. Dominic Klnsley, editor in chief of LeamlngWorks. "With its immediate appeal,
music offers an ideal context for presenting these lessons In a way that is both meaningful and
memorable, while at the same time stimulating the students'wn creative talents and
strengthening their technological skills."

"My students were very receptive to Music Rules!," said Debra Tesoniero, a sixth grade teacher
in Great Barrington, Mass. who tested the program last spring. "They had excellent questions
and were very interested in just how many people work 'behind the scenes'n the record
industry. Most were truly unaware of the illegal nature of 'songlifting'nd shocked at the scope
of this problem. The program helped them understand copyright laws and reinforced the
importance of respecting the intellectual property of others."

The Close Up Foundation has also developed a supplemental classroom text - Whose Music Is
It'f - that addresses the growth of online activity, copyright laws, fair use, the impact of piracy
and legal alternatives, among other topics. The booklet will be distributed to thousands of
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As a new academic year begins in schools across the country, the Recording Industry
Association of America (RIAA) today announced two new partnerships to bolster student
respect for music and other forms of intellectual property as well as responsible use of the
Internet.

In response to educator requests for resources to use in their classrooms, RIAA has worked
with the prominent curriculum development company LearningWorks and the Close Up

Foundation, a trusted nonpartisan citizenship education organization with a strong reputation
in the field, to develop classroom materials for distribution to elementary, middle and high
school teachers and students as well as parents this fall.
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Developed by LearningWorks, Music Rules! is a free educational program that informs students
in grades 3 through 8 about the laws of copyright and the risks of online file-sharing, while

promoting musical and artistic creativity. Beginning this fall, program materials - including a
teacher's guide, supplemental lesson plans, a classroom wall poster and take-home booklets
for parents - will be distributed to tens of thousands of teachers in states across the country.
In addition, teachers and parents can download program materials and brochures that provide
background on intellectual property issues and tips for keeping the family safe online through
the Music Rules! website at www.music-rules.corn.

"Teachers recognize that today's students need to understand the concept of intellectual
property and the rules that protect intellectual property rights from the time they first venture
online," said Dr. Dominic Kinsley, editor in chief of LearningWorks. "With its immediate appeal,
music offers an ideal context for presenting these lessons in a way that is both meaningful and
memorable, while at the same time stimulating the students'wn creative talents and
strengthening their technological skills."

"My students were very receptive to Music Rules!," said Debra Tesoniero, a sixth grade teacher
in Great Barrington, Mass. who tested the program last spring. "They had excellent questions
and were very interested in just how many people work 'behind the scenes'n the record
industry. Most were truly unaware of the illegal nature of 'songlifting'nd shocked at the scope
of this problem. The program helped them understand copyright laws and reinforced the
importance of respecting the intellectual property of others."

The Close Up Foundation has also developed a supplemental classroom text - Whose Music Is
It'? - that addresses the growth of online activity, copyright laws, fair use, the impact of piracy
and legal alternatives, among other topics. The booklet will be distributed to thousands of
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teachers, reaching hundreds of thousands of students throughout the school year in

conjunction with the student publication Current Issues, the most widely used supplemental

text in high school civics classes. In the coming months, Close Up will also work with teachers

on its Washington program to develop a teacher's kit that will Include lesson plans, resource

materials and a video for students.

"The intersection of music and technology has created an explosion of activity and controversy

regarding the way people acquire and enjoy music. For this reason Close Up is pleased to

provide Whose Music Is It?%a supplement to the 2006-2007 edition of Current Issues%and to

partner with teachers on developing classroom resources. This important work is in keeping

with our thirty-year tradition of providing readers with Insight on critical Issues facing the
nation," said Tim Davis, President and CEO, Close Up Foundation.

Today's announcement builds on a partnership announced in June by the RIAA and I-SAFE

Inc., the leader in Internet safety education, to develop a nationwide assembly experience on

intellectual property for students in middle school and high school.

"We are Incredibly fortunate to have the expertise and experience of these fine organizations

zeroed in on helping students grow their understanding of the music community and the laws

that encourage creativity," said Mitch Bainwol, Chairman and CEO of the RIAA. "The

exceptional materials they have created will jump start conversations in classrooms and homes

across the country. That means more young people thinking critically about intellectual

property industries, the laws that protect them and their contributions to the global economy.

When we all do our part to encourage smart choices, that's good news for everyone who cares
about music."

 2006 NARM
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Recording industry launches fresh wave of actions against illegal file-
sharing

o Over 8,000 cases launched in 17 countries
o Thousands have paid settlement fees averaging 2,400 euros
o Actions for the first time in Brazil, Iiexlco and Poland
o Legal action and virus fears driving people away from illegal filewharing
o Parental education campaign now reaches 15 countries in 10 languages

London, f 7th October 2006

Legal actions against thousands of music file-sharers across the world were announced today as the recording
industry stepped up its campaign to deter copyright theft and promote legitimate use of music on the internet.

Over 8,000 new cases in 17 countries are being announced today, including the first ever cases against illegal file-
shaiing in the two biggest markets of South America and in Eastern Europe. A total of more than 13,000 legal
actions have now been taken outside the United States.

Legal actions are being extended to Brazil, where more than one billion music tracks were illegally downloaded
last year and a country where record company revenues have nearly halved since 2000.

Mexico and Poland are also seeing actions for the first time - while a further 14 countries are launching fresh
actions against illegal file-sharing.

Over 2,300 of people have already paid the price for illegally file-sharing copyrighted material, with average legal
settlements of C?,420.

Legal actions are being brought against a wide variety of people, ranging from a laboratory assistant in Finland to
a German parson.

Many of those on the receiving end of legal action are parents whose children have been illegally file-sharing.
They are finding that in many countries they are liable for any activities third parties undertake using their internet
connection. In Argentina, one mother made her son sell off his car to pay her back the settlement fee.

The actions are being taken in Argentina, Austria, Brazil, a combination of criminal and civil suits, are aimed at
'uploaders' people who have put hundreds or thousands of copyrighted songs onto internet file-sharing networks
and offered them to millions of people worldwide without permission from the copyright owners. The industry is
targeting uploaders using all the major unauthorised P2P services, including BitTorrent, eDonkey, DirectConnect,
Gnutella, Umewire, SoulSeek and WinMX.

The campaign involves illegal fil~harers in Argentina, Austria, Brazil, Denmark, Finland, France, Germany, Hong
Kong, Iceland, Ireland, Italy, Mexico, Netherlands, Poland, Portugal, Singapore and Switzerland.

John Kennedy, chairman and chief executive of IFPI, said: "Consumers today can get music legally in ways that
were unimaginable just a few years ago with over three million tracks available on nearly 400 sites worldwide as
well as an array of mobile platforms. Yet some people continue to consume their music illegally, refusing to
respect the creative work of artists, songwriters and record producers.

"As a result we reluctantly continue with our legal actions and today sees the latest escalation of that campaign to
show that file-sharing copyrighted music does carry real legal risks - apart from the risks to privacy and the risks
from spyware and viruses. Around the world many people have already paid a heavy price for their illegal file-
sharing. They all thought they were unlikely to be caught, but teachers, postal workers, IT managers, scientists
and people in a host of other occupations, as well as parents, have ended up having to dig deeply into their
pockets. The money they have had to pay as a result cf the court cases could have been spent on other things.

"In each of the 17 countries involved in today's actions there are legal music services available to consumers.
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There is no excuse. People should understand that they can be caught whatever network they are using. The next
time a series of law suits are announced you could be on the receiving end if you are an illegal file-sharer."

Concerns growing over viruses and malware on P2P

New third party research shows that internet users'ear of viruses, spyware and malware, as well as worries about
legal action, are also proving a major deterrent to illegal p2p file-sharing. The findings show:

o In the UK, six out of 10 people who plan to cut back or stop file-sharing say that fear of computer viruses is
a major reason for their planned change in behaviour".

o In Japan, 46 per cent of internet users who have stopped using P2P networks cited viruses as a major
reason for swapping to use legal sites.z

o Fear of viruses was the main reason why 20 per cent of those who switched from illegal to legal sites in the
US stopped their illegal activitiess

o in Poland, 25 per cent of internet users who shun P2P say that viruses are the main reason for their
decision to stick with legal sites4.

Improving legal landscape

The new wave of lawsuits comes at a time of significant change in the legal landscape for p2p networks. A series
of court judgments across the world established the liability of p2p operators for infringement that they facilitate or
promote and from which they benefit - rejecting the notion that illegal file-sharing is innocent, legal or victimless. In
the wake of these judgments, significant settlements with services such as Kazaa, BearShare, eDonkey and Kuro
have followed.

Campaign spreads internationally

IFPI is today announcing that it is extending the campaign to Brazil, Mexico and Poland for the first time, bringing
more than 100 actions across the three countries.

Record company revenues in Brazil, the largest market in Latin America, have fallen from US$724.7m in 2000 to
US$394.2m last year. Much of this is accxiunted for by the phenomenal rise in illegal file-sharing across the
country. The cases are being brought by ABPD, IFPI's Brazilian affiliate.

AMPROFON, IFPI's national affiliate in Mexico, will target individual uploaders and cyber cafb owners who are
notorious for encouraging and supporfing illegal P2P file-sharing.

In Poland, ZPAV, the record industry body, is collaborating closely with the police who are starting criminal
investigations - including raids to gather further evidence - against identified uploaders.

Education stepped up

IFPI has worked with the music sector alliance www.pro-music.org to assist the education work around online
music by children's charity Childnet International. Childnet's educational leaflet 'Young People, Music and the
Internet" has been rolled out in 15 countries and 11 languages, with the latest versions in Mexico, Brazil and
Poland.

Recent research from Lingnan University in Hong Kong has shown that the education.campaign there has had a
major impact on children and their parents. More than a third of parents (36%) have guided their children to refrain
from illegal downloading in the last year and 67 per cent of people said that legal action is an effective way of
reducing illegal p2p file-sharing.

Digital File Check, a freely-available software programme developed by IFPI that is available on disc or from the
IFPI website, has now been launched in 15 countries. It can help remove or block any of the unwanted file-sharing
programmes commonly used to distribute copyrighted files illegally. It can therefore help to stop people becoming
illegal filewharers.
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Childnet has recently launched a new education programme aimed at 100,000 families in the UK, talking about the
legal and security risks of using p2p networks. The charities campaign includes distributing copies of Digital File
Check.

"EMR, September 2006
RIAJ, August 2006

sNPD, June 2006
4ZPAV, July 2006

For further information or to arrange an interview please contact Adrian Strain or Alex Jacob of the IFPI
Communications Team on +44 (0)20 7878 7935 or at alex.jacob@ifpi.org.

Notes to Editors

o IFPI is also today publishing a number of other accompanying materials:

o Fact Sheet on the legitimate digital music market
o Round-up of educational programmes
o Quotes from spokespeople in those countries involved in the campaign
o Chronology of judgements and settlements involving P2P operators

IFPI is the organisation that promotes the interests of the international recording industry worldwide. Its
membership comprises over 1400 major and independent companies in more than 70 countries. It also has
affiliated industry national groups in 48 countries. IFPI's mission is to fight music piracy; promote fair market
access and good copyright laws; help develop the legal conditions and the technologies for the recording industry
to prosper in the digital era; and to promote the vaiue of music.

O IFPI. Ail rights reseed.
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Strictly privileged and confidential
October 2006

Quick General Reference Tariff Table Relating to Downloads and On-demand Streaming

Note: those countries and tariffs that appear in bold in the table below are have set by the government or through legal proceedings or agreed
between publishers/authors and record companies.

Country Downloads On demand streamin
Mechanical licence Performance licence Mechanical licence Performance licence

Argentina 10% of the public retail price (excluding VAT),

subscription fee, advertising income or other invoicing

system.

Minimum amount of ARS $ 0.10 per work/fragment.

10% of gross revenue (excluding VAT) coming from

subscription fee, advertising income or other invoicing

system with a monthly minimum according to the
following scale:

1 to 5,000 monthly visitors: ARS$ 25.

5,001 to 10,000 monthly visitors: ARS$ 50.

10,001 to 50,000 monthly visitors ARS$ 250.
More than 50,000 monthly visitors: ARS$ 500.

Australia 8% of sale price (inclusive of Goods 4 Service Tax).

Minimum of Aus$ 0.132 per download sold.

8.25% (inc. GST) x Licensee's Gross Revenue subject to a

minimum fee.

Austria Austro Mechana AKM Commercial websites:

1 0%. 5%. Lip to 300 hits per month
EUR 7.28.
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Minimum of Euro 0.84. Minimum of Euro 0.42.
Up to 1000 hits per month:

EUR 21.8.

For every further 1000 hits

per month: EUR 21.8.

Non commercial websites.

Up to 300 hits per month:
EUR 36.34.

Up to 1000 hits per month:
EUR 72.67.

Up to 5000 hits per month:
EUR 218.00.

Up to 10.000 hits per
month: EUR 363.36.

Over 10,000 hits per
month: individual contract.

Belgium 12% of gross sales revenue.

Minimum of EUR 0.15 per

Monthly tariff for
commercial site:
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work downloaded. Up to 15 seconds of music
— EUR 24.79.

Up to 30 seconds of music
— EUR 44.62.

Up to 1 hour of music — EUR

86.76.

Each additional hour of
music -EUR 39.66.

Monthly tariff for non-
commercial site:

Up to 15 seconds of music
EUR 12.39.

Up to 30 seconds of music
— EUR 24.79.

Up to 1 hour of music — EUR

43.38.

Each additional hour of
music -EUR 19.83.

4% of gross revenue derived from subscription to
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Brazil 12% of end-user price
with a discount of 16.66%

giving net rate of 10% of end-user price.
Minimum of R$ 'l.82 (i.e. US$ 0.84).

streaming services and advertising specifically related to
those services.

Bulgaria No tariff. No tariff. No tariff. No tariff.

Canada
No tariff. No tariff.

10% of gross revenues with

a minimum of C$ 0.25 per
subscriber.

Croatia No tariff. No tariff. No tariff. No tariff.

Czech Republic
No tariff. No tariff. No tariff. No tariff.

Denmark 12% of end-consumer price (excluding VAT).

Minimum of EUR 0.10.

Live internet radio-
DKK1,000 per month.

Concerts — DKK 200.00 per
concert per day.

Maximum of DK1,000 per
concert per month.
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Other uses of music — Up to

10 minutes of music per
month = DKK 100.00 per

month.

More than 10 minutes of
music per month

(maximum of 90 minutes) =

DKK 1,000 per month.

Estonia No tariff. No tariff.

Finland Single downloads: 12% of joint cumulative income of website.

12% of end-consumer price (excl. VAT).

Minimum of EUR 0.10.
Minimum of EUR 100 per month.

But there is a temporary introductory rate (checked every 6
months) of 8% of end-consumer price and minimum of

EUR 0.07.

Album downloads:

8% of end-consumer price (excl. VAT) up to a maximum of
1S tracks/72 minutes. No minima (fee/track).
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France 12% of price paid by public with a reduction to 8% (on a
provisory basis).

12% of price paid by public with a reduction to 8% (on a

provisory basis).

Minimum of EUR 0.07 per title downloaded or EUR 0.7 per
album downloaded.

Minimum of EUR 0.07 per title downloaded or EUR 0.7 per
album download ed.

lf site makes available pre-listening audio files, a
minimum of EUR 100 per month.

If site makes available pre-listening audio files, a

minimum of EUR 100 per month.

Germany 12.5% of price that end user pays for period from 1

January 2006 to 31 December 2006. Minimum of EUR

0.1 5.

15% of price that end user pays for period from 1 January
2007. Minimum of EUR 0.175.

12.5% of price that end user

pays for period from 1

January 2006 to 31

December 2006. Minimum

of EUR 0.1125.

15% of price that end user

pays for period from 1

January 2007. Minimum of

EUR 0.125.

Hong Kong 8% of retail price. No tariff.

India No tariff. No tariff. U to 300 =Rs 2.50. U to 300 = Rs. 5.00.
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France 12% of price paid by public with a reduction to 8% (on a
provisory basis).

12% of price paid by public with a reduction to 8% (on a

provisory basis).

Minimum of EUR 0.07 per title downloaded or EUR 0.7 per
album downloaded.

Minimum of EUR 0.07 per title downloaded or EUR 0.7 per
album download ed.

lf site makes available pre-listening audio files, a
minimum of EUR 100 per month.

If site makes available pre-listening audio files, a

minimum of EUR 100 per month.

Germany 12.5% of price that end user pays for period from 1

January 2006 to 31 December 2006. Minimum of EUR

0.1 5.

15% of price that end user pays for period from 1 January
2007. Minimum of EUR 0.175.

12.5% of price that end user

pays for period from 1

January 2006 to 31

December 2006. Minimum

of EUR 0.1125.

15% of price that end user

pays for period from 1

January 2007. Minimum of

EUR 0.125.

Hong Kong 8% of retail price. No tariff.

India No tariff. No tariff. U to 300 =Rs 2.50. U to 300 = Rs. 5.00.
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1-500 = Rs. 2.50.
501-1000 = Rs. 2.50.
1001-1500 = Rs. 2.50.
1501-2500 = Rs. 2.50

More than 2501 = Rs. 2.50

301-500 = Rs. 4.50.
501-1000 = Rs. 4.00.

1001-1 500 = Rs. 3.50.
1501-2500 = Rs. 3.00

More than 2501 = Rs. 2.50

Italy

7X free download or free streaming with a minimum fee of 7% free download or free streaming with a minimum fee of
EUR 258.00. EUR 258.00.

12% of revenues on any single work downloaded or
streamed with a minimum fee of EUR 0.20.

A 9% royalty has been fixed for subscription model as an
experimental rate. With a cost reduction of 20% on the 7%

and 12% rate and a 50% reduction on the minimum fee.

12% of revenues on any single work downloaded or
streamed with a minimum fee of EUR 0.20 and with a

minimum fee of EUR 258.00.

Japan 7.7% of information service charge (i.e. charges (excluding
consumption tax, regardless whether this is referred to as
content usage fees, membership fees etc.) payable usually
by the received as compensation for use of the interactive

transmission).

4.5% of information service charge (i.e. charges (excluding
consumption tax, regardless whether this is referred to as
content usage fees, membership fees etc.) payable usually

by the received as compensation for use of the interactive
transmission).

Minimum ofJPY 7.7/work/request.

Minimum ofJPY 5,000 for monthly payment.
Minimum ofJPY 4.5/work/request.

Minimum ofJPY 5,000 for monthly payment.
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1-500 = Rs. 2.50.
501-1000 = Rs. 2.50.
1001-1500 = Rs. 2.50.
1501-2500 = Rs. 2.50

More than 2501 = Rs. 2.50
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501-1000 = Rs. 4.00.
1001-1500 = Rs. 3.50.
1501-2500 = Rs. 3.00

More than 2501 = Rs. 2.50
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7% free download or free streaming with a minimum fee of
EUR 258.00.

7% free download or free streaming with a minimum fee of
EUR 258.00.

12% of revenues on any single work downloaded or
streamed with a minimum fee of EUR 0.20.

A 9% royalty has been fixed for subscription model as an
experimental rate. With a cost reduction of 20% on the 7%

and 12% rate and a 50% reduction on the minimum fee.

12% of revenues on any single work downloaded or

streamed with a minimum fee of EUR 0.20 and with a

minimum fee of EUR 258.00.

Japan 7.7% of information service charge (i.e. charges (excluding
consumption tax, regardless whether this is referred to as
content usage fees, membership fees etc.) payable usually
by the received as compensation for use of the interactive

transmission).

4.5% of information service charge (i.e. charges (excluding
consumption tax, regardless whether this is referred to as
content usage fees, membership fees etc.) payable usually

by the received as compensation for use of the interactive
transmission).

Minimum of JPY 7.7/work/request.

Minimum of JPY 5,000 for monthly payment.
Minimum of JPY 4.5/work/request.

Minimum of JPY 5,000 for monthl a ment.
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Malaysia 8% of retail price. 8% of retail price.

Mexico 8% of retail price (excluding taxes). No tariff.

Netherlands 8% of consumer price (excluding VAT).

Minimum of EUR 0.06 per track.

8% of consumer price (excluding VAT).

Minimum of EUR 0.06 per track.

Norway 12X of consumer price.
Minimum of NOK 0.80 per download up to 5 minutes with

NOK 0.05 per minute thereafter.

12% of consumer price.
Minimum of NOK 0.25 per streamed track up to 5 minutes

and NOK 0.05 per minute thereafter.

Peru No tariff. No tariff. No tariff.
N

o tariff.

Philipinnes

Poland

10% of PPD (deal with local

publishers only)

No tariff. No tariff. No tariff. No tariff.
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Malaysia 8% of retail price. 8% of retail price.

Mexico 8% of retail price (excluding taxes). No tariff.

Netherlands 8% of consumer price (excluding VAT). 8% of consumer price (excluding VAT).

Minimum of EUR 0.06 per track. Minimum of EUR 0.06 per track.

Norway 12% of consumer price.
Minimum of NOK 0.80 per download up to 5 minutes with

NOK 0.05 per minute thereafter.

1 2% of consumer price.
Minimum of NOK 0.25 per streamed track up to 5 minutes

and NOK 0.05 per minute thereafter.

Peru No tariff. No tariff. No tariff.
N

o tariff.

Philipinnes 10% of PPD (deal with local

ublishers onl )

Poland
No tariff. No tariff. No tariff. No tariff.
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Romania No tariff. No tariff. No tariff. No tariff.

Russian Federation No tariff. No tariff. No tariff. No tariff.

Singapore 12% of retail price. 12% of retail price.

Slovak Republic 10 I, of gross revenues (excluding VA'T). 10% of gross revenues (excluding VAT).for 100% music

Minimum of 1 SKK/download. 8% of gross revenues (excluding VAT) for streaming
internet radio or music and words.

3% of gross revenues (excluding VAT) for streaming
background music.

Slovenia No tariff. EUR 0.08 per listener per
track.

Minimum of
EUR 525 per year.

South Korea (a) For permanent downloads Whichever Is higher between:

Quick General Reference Tariff Table Relating to Downloads and On-demand Streaming - October 2006

Strictly privileged and confidential
October 2006

Romania No tariff. No tariff. No tariff. No tariff.

Russian Federation No tariff. No tariff. No tariff. No tariff.

Singapore 12% of retail price. 12% of retail price.

Slovak Republic 10%, of gross revenues (excluding VAT). 10% of gross revenues (excluding VAT).for 100% music

Minimum of 1 SKK/download. 8% of gross revenues (excluding VAT) For streaming
internet radio or music and words.

3% of gross revenues (excluding VAT) for streaming
background music.

Slovenia No tariff. EUR 0 08 per listener per
track.

Minimum of
EUR 525 per year.

South Korea (a) For ermanent downloads Vfhichever is hi her between

Quick General Reference Tariff Table Relating to l3ownloads and On-demand Streaming — October 2006



Strictly privileged and confidential
October 2006

Whichever is higher between:

Set retail price of 4S KRW x number of downloadsh x
administrative rateII

Set monthly fee of 150 KRW x number of subscribers+ x

administrative fee

Or Gross revenue x SX x administrative rate

Gross revenuen x 9% x administrative rate

(b) For P2P services

Whichever is higher between:

Set retail price of 50 KRW x number of downloadsh x
administrative rateII

Or

Cross revenuea x 10% x administrative rate

(c) For dual delivery service

Whichever is the higher between:

Set monthly fee of 200 KRW x number of subscribers x
administrative rateII
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Whichever is higher between:

Set retail price of 4S KRW x number of downloadsh x
administrative rateII

Set monthly fee of 150 KRW x number of subscribers+ x

administrative fee

Or Gross revenue x SX x administrative rate

Gross revenuen x 9% x administrative rate

(b) For P2P services

Whichever is higher between:

Set retail price of 50 KRW x number of downloadsh x
administrative rateII

Or

Cross revenuea x 10% x administrative rate

(c) For dual delivery service

Whichever is the higher between:

Set monthly fee of 200 KRW x number of subscribers x
administrative rateII
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Cross revenues x 8.2% x administrative rate

IIAdmlnlstrative rate means the number of musical

compositions that are administered by KOMCA divided by
the number of musical compositions made available on

the site. This rate is usually around 97%.

aCross revenue means all earnings including
advertisement and other Income including service fee
incomes from downloads. However, advertisement and
other incomes are calculated In proportion to the amount
of music on the site. Where there is no revenue the rate is

decided by separate agreement with KOMCA.

Spain For 2006-9%of gross revenues with a minimum of EUR

0.0735.

For 2006 -7% of gross
revenues.

For 2007-10% of gross revenues with a minimum of EUR

0.077.

For 2007 8% of gross
revenues.

For 2008-11% of gross revenues with a minimum of EUR

0.081.
For 2009 - 12% of gross revenues with a minimum of EUR

0.085.

For 2008- 9%of gross
revenues.

For 2009 — 10% of gross
revenues.
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Gross revenuext x 8.2% x administrative rate

IIAdministrative rate means the number of musical

compositions that are administered by KOMCA divided by
the number of musical compositions made available on

the site. This rate is usually around 97%.

xtGross revenue means all earnings including
advertisement and other income including service fee
incomes from downloads. However, advertisement and
other incomes are calculated in proportion to the amount
of music on the site. Where there is no revenue the rate is

decided by separate agreement with KOMCA.

Spain For 2006 — 9% of gross revenues with a minimum of EUR

0.0735.

For 2006 -7% of gross
revenues.

For 2007 — 10% of gross revenues with a minimum of EUR

0.077.

For 2007 8% of gross
revenues.

For 2008 — 11% of gross revenues with a minimum of EUR

0.081.
For 2009 — 12% of gross revenues with a minimum of EUR

0.085.

For 2008 — 9% of gross
revenues.

Foi" 2009 — 1 0% of gross
revenues.
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SGAE charges: the following

minimum fees:

Commercial websites fees
of:

EUR 259.25 for up to
100,000 visitors per month.

EUR 414.80 for more than
100,000 visitors per month.

Non-commercial websites
fees of:

EUR 51.85 for up to 25,000
visitors per month.

EUR 103.70 for between
25,001 and 100,000
visitors per month.

EUR 259.25 for more than
100,000 visitors per month.

Sweden 12% of retail price 10% of gross revenue (excluding VAT).
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SGAE charges: the following

minimum fees:

Commercial websites fees
of:

EUR 259.25 for up to

100,000 visitors per month.

EUR 414.80 for more than
100,000 visitors per month.

Non-commercial websites
fees of:

EUR 51.85 for up to 25,000
visitors per month.
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(excluding VAT).

Minimum of EUR 0.10 per download
(excluding VAT).

Switzerland CHF 1.25 per minute of
music uploaded.

10% of retail price for
download of sound file.

The minimum rate in

general is CHF 0.75 per
work (even where there is

no retail price).

(i) Free service.

1-15 users = CHF 12.50
per month.

16-30 users = CHF 20.00
per month.

31-60 users = CHF 30.00
per month.

For each additional user the
fee is CHF 10.00 per month.
(ii) Where service is not free

of charge.

CHF 1.25 per minute for
upload of sound file.

Monthly fee of CHF 12.50
for each track — providing
that 15 users are able to

access the sound file at the
same time.

1-5 user = CHF 12.50 per
month.

6-10 users = CHF 25.00
per month.

11-20 users = CHF 40.00
per month.

21-30 users = CHF 55.00
per month.

31-60 users = CHF 80.00
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(excluding VAT).

Minimum of EUR 0.10 per download
(exclu din VAT).

Switzerland CHF 1.25 per minute of
music uploaded.

10% of retail price for
download of sound file.

The minimum rate in

general is CHF 0.75 per
work (even where there is

no retail price).

(i) Free service.

1-15 users = CHF 12.50

per month.
16-30 users = CHF 20.00

per month.
31-60 users = CHF 30.00

per month.

For each additional user the
fee is CHF 10.00 per month.
(ii) Where service is not free

of charge.

CHF 1.25 per minute for
upload of sound file.

Monthly fee of CHF 12.50
for each track — providing
that 15 users are able to

access the sound file at the
same time.

1-5 user = CHF 12.50 per
month.

6-10 users = CHF 25.00
per month.

11-20 users = CHF 40.00
per month.

21-30 users = CHF 55.00
per month.

31-60 users = CHF 80.00
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per month.

For each additional user the
fee is CHF 25.00 per month.

Taiwan No tariff. No tariff.

Thailand 8% of retail price. 6.25% of gross revenue.

United Kingdom 8% of gross revenue (less VAT). 8% of gross revenue (less VAT).

United States of America US$ 0.091 ASCAP

Non-interactive

U5$0.0175 per minute of playing time or fraction thereof
whichever is over 5 minutes.

E.g.5.01 to 6.00 = US$ 0.105 (6 x US$ 0.0175 = US$ 0.105)
6.01 to 7.00 = US$ 0.1225 (7 x US$ 0.0175 = US$ 0.1225)

7.01 to 8.00 = US$ .14 (8 x US$ 0.0175 = US$0.14)

Rate A = Whichever is the greater of Internet Site Revenue

x 0.0185 or Number of internet/site sessions x US$

0.0006. Minimum annual license fee of US$ 288.

Rate 8 = Whichever is the greater of Value Attributable to

Performances of Music x 0.0276 or Number of

Internet/Site Sessions + Number of Music Sessions x US$

0.0009. Minimum annual license fee of US$ 288.
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For each additional user the
fee is CHF 25.00 per month.
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Rate C = Whichever is the greater of Value Attributable to

Performances of Music x 0.051 or Sessions Attributable to
Performances of ASCAP Music x US$ 0.0016. Minimum

annual license fee of US$ 288.

interactive

Rate A = Whichever is the greater of Site/Service Revenue

x 0.030
or Number of Site/Service Sessions x 0.0009. Minimum

annual license fee of US$ 340.

Rate B = Whichever is the greater of Value Attributable to
Performances of Music x 0.0495 or Site/Service Sessions

x 0.0014. Minimum annual license fee of US$ 340.

Rate C = Whichever is the greater of Value Attributable to

Performances of ASCAP Music x 0.065 or Sessions

Attributable to Performances of ASCAP Music x 0.0025.

Minimum annual license fee of US$ 340.

BMI
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Rate C = Whichever is the greater of Value Attributable to
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annual license fee of US$ 288.

interactive
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annual license fee of US$ 340.

Rate B = Whichever is the greater of Value Attributable to
Performances of Music x 0.0495 or Site/Service Sessions

x 0.0014. Minimum annual license fee of US$ 340.

Rate C = Whichever is the greater of Value Attributable to
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Cross Revenue x 1.75% or
The greater of (a) Music Area Revenue x 2.5% and (b)

Music Page Impressions/1,000 x US$ 0.12.
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The greater of (a) Music Area Revenue x 2.5% and (b)

Music Page Impressions/1,000 x US$ 0.12.
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Albums «

Average retail price of albums
Two thirds of atburnts purchased for under 610 in 2005

Data from TNS also demonstrates that the
percentage of CD albums purchased at E9.99
or under has increased from 40.1% in 2000
to almost 66.0% in 2005. The greatest
percentage of albums is sold in the E8-E9.99
price band — 35.9%, with 10.4% of all albums
sold at E9.99. Just 10.7% of all CDs bought—
including doubles, triples and box sets — were
sold for more than E14, compared with 194%
in 2000, and every price band above f10 saw
a smaller percentage of sales than in 2004.

Although consumers pay the lowest average
prices at Supermarkets and Internet retailers,
prices have dropped at every retail channel in

2005 compared with five years ago.

~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~

2000 2001 2002 2003 2004 2005
Total F I0.98 f10.77 f10.60 f10.20 f10.02 F9.8 I

~ ". ~ ~ ~ ~ " ' ~ ~ lo I ~ '
~ ~

2000 2001 2002 2003 2004 2005
Under f4.00 6.8 6.4 6.4 7.0 7.1 6.3
f4.00-E5.99 8.1 10.8 10.7 10.8 11.5 'I2.5

f6.00-E7.99 9.0 8.1 10.0 10.1 11.3 11.2
E8.00-f999 16.2 l7,2 18,9 26.6 31.2 35.9
E10,00-E11.99 'I 7.5 17.1 17.1 14.5 11.1 'I 0.3
f12.00-E13.99 22.9 22.5 20.2 17.7 'l4.7 13.0
E14.00-E15.99 15.7 'l4.5 13.0 'I0.3 10.0 8.3
f16.00+ 3.7 3.4 3.7 3.0 3.2 2.4
Total 100 100 100 100 100 100
Source: TNS 'Audio Visual Trek Survey'

t~t'!'tKKoLU~,"whoso!o;:~Iso!ote '

70%

Music Specialists F11.46 8 l1.20 f10.99 f10.55 f10.42 F10.07
Chains/Multlpies f11.30 F10.99 E1].16 F10.98 F10.57 f10.40
Supermarkets 2 I0.54 F10.81 f10.67 210.04 F9.75 P9.65
Mail order gI Club 210.52 F9.55 F9.62 f9.36 P9.91 F10.33
Internet f10.38 f10,04 E9.89 P9,64 R9.31 R9.21

F7.86 P6.75 P7.27 F7.33 P7.34Other outlets 27.08
Source: TNS 'Audio Visual Trek
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55%
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2005 7Q
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Number of new album releases
O':Qf u~A&JtT!!32! Ql cilbUti«S t BieBSCd

The number of new album releases measured
by Millward Brown rose to 31,291 in 2005. Not
only was this the first time that the total had
broken 30,000 but it was also well over twice
as many as were released just ten years
previously (15,393). Demand for re-issued back
catalogue titles as well as new seems to be
driving this increase, and for the first time the

important role of digital music in the
marketplace was reflected as almost 10,000
new release digital bundles were added to
CATCO's database in 2005, many of which
were bundles of tracks exclusive to download
services. This in turn increased the average
number of formats per album release to 1.2.

Album sales by day of week
There was little change from 2004 in the
spread of album sales by day of week, with
Saturday, Friday and Monday remaining the
most important. The proportion of albums
bought on Saturday rose slightly to 21.5%,
although this is still the second lowest
proportion it has accounted for in 10 years.

)%IFILI~0 ~ EIICVACCI%8%%IsarIIII IRLLIo~AIIb—

1996 1997 1998 1999 2000 2001 2002 2003 2004 2005
LPs

Cassettes
CDs

MiniDiscs

DVD Audio

UMD

Digital Bundles

3,555 3,335 2,495 2,011
I 4,439 17,430 i 6,761 17,299

166 241

1,792 1,798 1,706 2,185 2,389 2,787 2,778 2,537 2,656 2,237
1,383 709 711 406 183 80

17,958 20,474 23,993 25,793 28,513 25,805
181 33 6

24 59 55 153 53
2

9 699I

Total releases
Total formats
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Sunday 7.1 8.5 7.9 8.1 8.3 8.9 8.9 9.3 9.5 9.3
Monday 12.4 15.3 14.1 13.8 12.8 13.7 14.2 14.2 14.1 14.1
Tuesday 11.5 13.3 13.0 13.0 11.9 11.9 12.6 13.2 12.8 12.7
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Thursday
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Source: Millward Brown
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Number of new album releases
i I.:-'i Qi 'I ft'III IJcu fjf iclt04I: iS I ~'tI-".6/oPt.j

The number of new album releases measured
by Millward Brown rose to 31,291 in 2005. Not
only was this the first time that the total had
broken 30,000 but it was also well over twice
as many as were released just ten years
previously (15,393). Demand for re-issued back
catalogue titles as well as new seems to be
driving this increase, and for the first time the

important role of digital music in the
marketplace was reflected as almost 10,000
new release digital bundles were added to
CATCO's database in 2005, many of which
were bundles of tracks exclusive to download
services. This in turn increased the average
number of formats per album release to 1.2.

Album sales by day of week
There was little change from 2004 in the
spread of album sales by day of week, with
Saturday, Friday and Monday remaining the
most important. The proportion of albums
bought on Saturday rose slightly to 21.5%,
although this is stilt the second lowest
proportion it has accounted for in 10 years.
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41 Malaysia
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Record industry reinvests 17% of turnover in new music: 19:4i2006

& Record companies reinvest 17% of revenue in new music

& Government league table puts music on par with pharmaceutical
business forinvestment

UK record companies invest proportionately more in research 8
development than the aerospace and defence industries, the car
industry and even the computer industry, according to new data
from record companies'rade association the BPI.

The figures will form part of the record industry's submission to the
Gowers Review this Friday (April 21). The BPI argues that
continued high investment in new talent is dependent on a strong
copyright regime which allows companies to make their money
back.

A comparison with government figures from the DTI shows that
record companies are as high as the pharmaceutical industry in
their commitment to R8 D.

BPI chairman Peter Jamieson said, "We have long pointed out that
record companies are the biggest investors in new music in the
UK,

"This new data shows that in comparative terms the recorded
music sector stacks up well against British industry as a whole
and, surprisingly, against some of the most R&D intensive hi-tech
sectors. Key to maintaining that investment is a strong copyright
regime."

The BPI figures represent aggregate expenditure in the recording
industry on A8 R (Artists 8 Repertoire), its investment in artist
development and recordings, the record industry's equivalent of
R8 D.

The audit of BPI members shows that the UK recording industry
invested 2207 million or 17% of turnover in A8 R in 2004 - more
than any other sector of the music industry.

High levels of investment have contributed to a boom in new
British music from artists such as Arctic Monkeys, Corinne Bailey
Rae, James Blunt and Kaiser Chiefs. Seven of the Top 10 best-
selling albums for the first quarter of 2006 were debut albums.

Continued investment in new records has helped to secure
.Britain's place as Europe's most successful music exporter.

The UK recorded music industry is second only to the US in its
share of exports of music around the world, with 8% of the US
market and 12% of the German market in 2004.

Between 2000-2004, the UK market grew by 3.7% in value terms,
at a time when the worldwide recorded music market declined by
15 4%

Jamieson said: "We hear much from commentators about the
transformation of the UK into a 'knowledge economy'ased on
creativity and intellectual property, but the recording industry is

http://www.bpi.co.uk/news/printerFriendly/print.asp?nwz id=news content file 989.shtml

BPI.co.& News Content Page l of2

RIAA Ex. D-104-DP

Record industry reinvests 17% of turnover in new music: 19:4i2006

& Record companies reinvest 17% of revenue in new music

& Government league table puts music on par with pharmaceutical
business forinvestment

UK record companies invest proportionately more in research 8
development than the aerospace and defence industries, the car
industry and even the computer industry, according to new data
from record companies'rade association the BPI.

The figures will form part of the record industry's submission to the
Gowers Review this Friday (April 21). The BPI argues that
continued high investment in new talent is dependent on a strong
copyright regime which allows companies to make their money
back.

A comparison with government figures from the DTI shows that
record companies are as high as the pharmaceutical industry in
their commitment to R8 D.

BPI chairman Peter Jamieson said, "We have long pointed out that
record companies are the biggest investors in new music in the
UK,

"This new data shows that in comparative terms the recorded
music sector stacks up well against British industry as a whole
and, surprisingly, against some of the most R&D intensive hi-tech
sectors. Key to maintaining that investment is a strong copyright
regime."

The BPI figures represent aggregate expenditure in the recording
industry on A8 R (Artists 8 Repertoire), its investment in artist
development and recordings, the record industry's equivalent of
R8 D.

The audit of BPI members shows that the UK recording industry
invested 2207 million or 17% of turnover in A8 R in 2004 - more
than any other sector of the music industry.

High levels of investment have contributed to a boom in new
British music from artists such as Arctic Monkeys, Corinne Bailey
Rae, James Blunt and Kaiser Chiefs. Seven of the Top 10 best-
selling albums for the first quarter of 2006 were debut albums.

Continued investment in new records has helped to secure
.Britain's place as Europe's most successful music exporter.

The UK recorded music industry is second only to the US in its
share of exports of music around the world, with 8% of the US
market and 12% of the German market in 2004.

Between 2000-2004, the UK market grew by 3.7% in value terms,
at a time when the worldwide recorded music market declined by
15 4%

Jamieson said: "We hear much from commentators about the
transformation of the UK into a 'knowledge economy'ased on
creativity and intellectual property, but the recording industry is

http://www.bpi.co.uk/news/printerFriendly/print.asp?nwz id=news content file 989.shtml



BPI.co.uk News Content Page 2 of 2

actually putting it in to practice."

"The diversity and quality of the music being enjoyed by British
music fans is directly attributable to the amount being invested by
record companies."

& ENDS &

& Notes to Editors &

1. The BPI figures represent aggregate expenditure in the
recording industry on A8 R (Artists 8 Repertoire - the record
industry's equivalent of R8 D) of 8206.7 million in 2004.

2. Estimated DTI Sector R8 D Figures;

1. Pharmaceuticals; 16%
2. Aerospace; 8%
3. Software; 7.5%
4. Health; 7%
5. IT Hardware; 6%

Source;
htt;//www.innovation. ov.uk/rd scoreboard/to com ared.as

3. Top 10 albums Q1 2006

**'. WHATEVER PEOPLE SAY I AM THAT'S WHAT I'M NOT
ARCTIC MONKEYS (DOMINO RECORDINGS)

2. IN BETWEEN DREAMS
JACK JOHNSON (UNIVERSAL ISLAND)

**"3. BACK TO BEDLAM
JAMES BLUNT (ATLANTIC RECORDS UK)

"""4. CORINNE BAILEY RAE
CORINNE BAILEY RAE (EMI RECORDS)

*"*5. EYE TO THE TELESCOPE
KT TUNSTALL (VIRGIN)

***6. EMPLOYMENT
KAISER CHIEFS (B UNIQUE/POLYDOR)

***7. JOURNEY SOUTH
JOURNEY SOUTH (RCA LABEL GROUP)

8. BREAKAWAY
KELLY CLARKSON (RCA LABEL GROUP)

***9. STARS OF CCTV
HARD-Fl (ATLANTIC RECORDS UK)

10. DEMON DAYS
GORILLAZ (PARLOPHONE)

***Debut album

http://www.bpi.co.uk/news/printerFriendly/print.asp?nwz id=news content file 989.shtinl
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IN THE COPYRIGHT TRIBUNAL

IN THE MATXRR OF a reference (No. Cl'/90) to the Copyright Tribunal under
Section 118 of the Copyright, Designs and Patents Act 1988

10

THE BRITISH PHONOGRAPHIC INDUSTRY LIMITED
Apphcant

MECHANICAL-COPYRIGHT PROTECTION SOCIETY LIMITED
I@censing Body

20

COMPOSERS'OINT COUNCIL
Intervener

Before Mr. R. Jacob Q.C., Chairman; Mr. A.G. Rayner;
Mr. LP. Farrington; and Mr. E.F.T. Cribb

30

Appearances: Mr. S. J'entndge Q,C, Mr. C Hollander, and Mm. V. Rose
instructed by Frere Cholmeley for the Applicants; Mr. R Englehart Q.C and Mr. C Carr
instructed by Taylor Joynson Gan.ett for the Licensing Body; Mr. M. Belojj Q.C and
MixsA. Page also instructed by Taylor Joynson Garrett for the Intervener.

Hearing dates: 6th - 27th September 1991 (16 days)

35 DECISION

INTRODUCTION

The applicant (the "BPI") is a trade association representing the interests of

record companies issuing the vast majority (at least 90%) of commercial records in the

1 INFORMATION CENTRE

File on:
67 6,JZ,&~
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UK. Its membership includes the 6 s~lled "majors", i.e. UK subsidiaries of large

multt-nattonal r~ord enterprt~, and a fmly large number of independent compant~.

There are about 150 members. The BPI acts as the British national group for the

International Federation of Producers of Phonograms and Videograms ('IFPIn), a

5 worldwitle association of record producers. Although this is not a matter in dispute

(indeed one of the few matters not in dispute) we have satisfied ourselves that the BPI

is representative of persons requiring licences under the proposed Scheme we have to

consider.

10

20

30

The licensing body (the "MCPS") is a hcensing organisation and coHecting society

concerned with the UK copyright in musical works (which include lyrics) so far as they

are reproduced on records ("mechanical copyrights"). Unlike some other foreign

collecting societies the MCPS does not own any mechanical copyrights. Also again

unlike some foreign (particularly European) collecting societies the MCPS is not

concerned wtith performing rights, which in the UK are mostly owned and administered

by the Performing Right Society. The MCPS only acts as agent for its members.

There are about 5,000 members, ranging Rom large pubhshers (who will often be

copyright owners by assignment) to individual composers. Just over half the membership

consists of individual composers. The MCPS has affiliation with numerous foreign

collecting societies so that it controls the recording, reproduction, importation and

distribution right in the vast majority of records made, imported or distributed in the

UK It has, we were told, about 13 million copyright works in its data base and

controls the vast majority of musical works that are actively exploited in the UK'. The

MCPS is therefore clearly a licensing body within s.116(2) of the Copyright, Designs and

Patents Act 1988 ("the Act"), MCPS is a member of HIEMAL, an organisation of

mechanical royalty collecting societies from 23; mainly European (and obviously not

exclusively EEC) countries. A number of foreign coHecting societies have closer to

100% coverage - mainly because they also control performing rights, making it more

advantageous for copyright owners to vest their rights in an all-embracing (and

therefore powerful} society. The MCPS is a who}if-owned subsidiary of the Musicw

PubHshers'ssociation Ltd,

Mr. Grover, Day 5 pAO indicated that about 80%%uo of Ebs mechanical copyright payments went
to the MCPS; Mr. Montgomery of the MCPS acknowledged this, Day 6 pW.

An acronym for Bureau International des Societies gerant les Droits d'Enregistrement et de

Reproduction Mccaniqne.
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'he Intervener (the "CJC') represents thc interests of British composers and

lyricists. Its membership consists of 5 bodies, the Association of Professional

5 Composers, The British Academy of Songwriters, Composers and Authors, Thc

Composers'uBd of Great Britain, the Incorporated Society of Musicians and the

Musicians Union. AII kinds of composers and lyricists are represented - from serious

to light, from jazz to rock, from popular to classical.

10

8 THE APPLICATION

We have before us a reference dated 11th June 1990 by the BPI under

s.118 of the Act for variation of three standard form contracts called APl, AP2, and

15 AP2A (AP stands for "audio product") which constitute a proposed licensing scheme

("the Scheme") to be operated by the MCPS. Save in certain respects the MCPS resist

variation, and in this they are supported by the CJC who have intervened so as to

ensure that the composers'erspective is brought directly to bear on our decision.

20

The Scheme relates to the grant of Iicences under UK copyrights for the

mechanical recording of musical works and the distribution in the UK for retail sale of

records of such works. The Scheme came into force on the 1st July 1990. The

parties have sensibly made interim arrangements, particularly relating to putting monies

25 into escrow pending the determination of thc reference. AP1 is the main version of

the Scheme; AP2 and AP2A concern licensees who for one reason or another may not

qualify under API.

30 The dispute is, not surprisingly, inainly over the rate of royalty. Unfortunately

this is not all, The parties have been unable to agree a host of other matters in

relation to the Scheme. These were called "Systems Points". Some of these points

have some effect on the rate, others do not. It would seem that whilst the reference

was looming and pending the parties have felt unable to negotiate on Systems Points.

'%e apportion no blame, though we have to say we are sorry that this has happened,

It has significantly increased thc expense and scope of thc reference, and vhat we

have to decide. We hope. that following this decision, which covers a large number of
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Systenis Points in principle (though we are not confident all - there are so many i«ne

goes to the fine detail), the parties will be able to agree a final version of the Scheme-

If not, then there will have to be a further hearing concerning these details. The letter

accompanying this decision sets out our directions in this regard. Our findings in

5 relations Systems Points should not be regarded as set in stone in this sense: that if

the parties reach some alternative or additional arrangement then we would be willing

to consider that. Only if there is no agreement must the ultimate Scheme be in

accordance with our present findings. %e have in mind particularly that the parties

may wish to reach alternative arrangements in relation to items H and S.

10

C THE HISTORV OV MECHANIC, ROTI,VZ IN THZ UK

20

From the commencement of the Copyright Act 1911 until the coming into force

of the relevant provisions of the 1988 Act on 1st August 1989 the rate of mechanical

royalty was set by Parliament Before 1911 it was not an infringement of copyright to

reproduce a musical work on a. record. The 3.911 Acts made such act, if unlicensed,

an infringement. It further provided that it was not an Mriagement for a record

(quaintly called a "contrivance" in the 1911 Act) to be made of a musical work where

records had previously been made with the. licence of'he owner of the musical

copyright and where certain conditions as to notice were complied with and royalties

paid by the record company. The rate was initially 5% of "the ordinary retail price".

Provision was made for the rate to be altered by order of the Board of Trade (subject

to Parliamentary confirmation). It had to appear to the Board, after holding a public

inquiry, that "such rate is no longer equitable". The Board could make an order

"either decreasing or increasing that rate to such e:&ent as under the circumstances may

seem just."

30

The justification for the "compulsory licence" was said to be that the fledgling

record industry needed protection from all-powerful publishers.

In -1928 there was a public inquiry by a Committee appointed under/he 1911
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10

Act, following which the rate was raised to &i'/o. By then the indu,e 'ndust had Gourishedt

the Committee said that it had "attained vigorous manhood." Moreover the price of

recor'ds had substantially fallen compared with inflation. It was this latter fact which

seems to have been the principal reason for raising the royalty. Some of the

characteristics of the modern industry wexe established by that date. It is noteworthy,

for instance, that the word "hit" was used in the record industry's observations. %e

note one major difference between then and now. The Committee commented that

"the manufacturers seldom if ever bring out a new work or procure, its initial

popularity." That has long ceased to be the case. A number of matters were argued

then which have been re-argued before us, as they seem to have been before all other

tribunals concerned with this question„both here and abroad. %e note particularly

that at that time the publishers (representing copyright interests) not only claimed that

record company pro6ts were relevant, but that these were high and that the royalty

ought to be highex as a consequence.

30

%hen copyright law was amended by the Copyright Act 1956 (the "1956 Act")

no signi6cant change was made with respect to rnechamcal xights, the preceding

Gregory Committee in 1951 seeing, with slight reservation, no suf6cient reason to

change a system which had worked for 40 years, Section 8 of the 1956 Act continued

the previous statutory scherae at the same rate, namely'6v%%uoof the "ordinaryretail

selling price" w'hich was to be calculated in a prescribed manner. Again there was

provision for review by the Board of Trade following a public inquiry. Again the test

was whether the rate had "ceased to be equitable". The %hitford Committee

considered the law in 1977 and recommended no change other than that the machinery

for changing the rate should be, made "less cumbersome" by transferring it to the

Performing Right Tribunal with suitably widened powers". Even while %hitford was

deliberating the "cumbersome" pubHc inquiry procedure had been invoked, Mr. Hugh

Francis QC, assisted by two others, was appointed to hear the inquiry. FoBowing some

27 days hearing, Mr. Francis presented his report to the Secretary of State in May

1977. It was presented to Parliaments in August of that year. The Francis report

recommended no change.

" %hitford noted the sug5estion that "a possible advantage of the iwesent yrocedugr is that it

enables the Government to renew any decision in the context of the wider pubhc economic interest

35 whereas the same would not be true of a de"ision by a tr!bunat".

S Cmnd. 6%3.
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S Cmnd. r!903.
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'he parties before the Francis Inquiry were much the same as now. The BPI s

members (73 then) dominated the record industry whilst associations of coxnposers and

publish'oined together to seek an increase in royalty. Perhaps because of this we

received an early submission from Mr. Kentridge along the hnes of some sort of pseudo

resjudicata. It went like this: (1) Francis had to consider what was equitable, (2) there

is no difference between what is equitable and what is reasonable, (3) so we should

come to the same conclusion as Francis unless a material change in circumstances could

be proved. Attractive though this would be from our point of view, we reject it. Mr.

Francis had to decide whether the rate had "ceased fo be equitable". This is not quite

the same as deciding what is an equitable rate. We have to decide what we think is

"reasonable in all the circumstances". In short, we have to make up our own collective

mind. What Francis considered is of course helpful in that exercise and both sides

sought to rely upon bits of the Francis report said to favour their case.

What we think is important to recognise is that the UK record industry has

developed and thrived since the time of the Pxancis report to the benefit of record

20 companies, composers, artists and the public interest. To this we shall return.

Almost as soon as Mr. Francis had reported, a practical problem arose. Under

the statutory scheme the 6Y. lo was to be paid on the ordinary retail price and this was

being taken, following the abolition of retail price maintainance, as the manufacturer's

recommended retail price. However by the early 1980s manufacturers were finding

that the concept of a recommended retail price was no longer possible. And there

was no easy way to find out what the ordinary retail price was in a market in which

retailers could charge vrhat they hked. So the BPI and the MCPS and the Mechanical

Rights Society {a body merged with the MCPS in 1989) entered into a sensible

arxangement in 1982 {updated in 1988) whereby the royalty was paid instead on a

percentage of what was called "PPD", i.e in broad terms the price published by the

record company for sales to dealers. The agreement provided for a payment of 6Y%

of the PPD uplifted by varying amounts depending on the type of record, e.g. 31% on

pop albums. The agreement was intended to have the same effect as thegtatutory

The agreemeat referred to pop ioag-ptayag records vith a PPD (exciosive of VAT} greater thau
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In 1983 a Green Paper suggested that "the recording of music mould be better

5 left to the operation of competitive forces in the market, as is the case in all other

areas of copyright." This was followed by a %hite Paper in 1986 indicating an intention

to abolish the "statutory recording licence." The %hite Paper speaks of "the

breakdown of the consensus in its favour." The Act abolished it but provided for

disputes to be settled by this Tribunal.

This background was suggested by the MCPS to indicate a Governmental

expectation that the rate fixed by the Tribunal would be higher than the abolished

statutory rate. The thesis was that market forces would be brought to play and that

the only limiting factor on the royalty wouM be the copyright owners'elf-interest in not

setting the rate too high - so as to Rill, or at least disable, the source of goklen discs.

The argument then proceeded on the basis that we ought to expect to raise the

royalty, the only debate being about how much. %e reject this thesis. First we note

that the idea that competitive forces in the market wiH decide the rate is tempered by

the very fact of our jurisdiction. Secondly, we confess that we do not understand what

the Green Paper meant when it said that in 'all other areas of copyright" competitive

forces operated. As the Monopolies and Mergers Commission remarked in their

report on "Collective Licensing'":

"CoBective licensing bodies ...... are by their nature monopolistic ... and it is

widely accepted that appropriate controls are needed to ensure that they do not

abuse their market power. The Performing Right Tribunal was established .....

under the Copyright Act 1956 to provide such a control ....."

30

This Tribunal is the successor to the Performing Right Tribunal with a similar but wider

jurisdiction. Thirdly we find the concept of "competitive forces" in the present context

unreal. The MCPS is a de facto monopoly. The record companies cannot go

anywhere else for music. Indeed whilst all other record company costs (labour,artists'5

royalties, all so on) are subject to conipetitive forces, the recording licence royalty is

L?75; the mark-np when the price was 1ower was 36/o.
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not. This is a worIdwide feature of the recording business. It is not surprising that

several countries have tribunals which set royalty rates. Further the composers need

the record companies: without records most composers would not get far these days.

Even for performing rights the source of the performance is often the record. There

5 are undoubtedly economic forces at work, but they are not market or competitive

forces.

All that can be said arising from the abolition of the statutory licence is that, if

the parties cannot agree, then we must Qx the rate at what appears to us to be

M reasonable in all the circumstances. The rate may go up or down or stay where

Francis left it. There are no presumptions one way or another.

D THE TRIBUNAL'S JURISMCHON

Our task is, by s.118(3) of the Act:

"to make such order, either confirming or varying the proposed scheme

..., as the Tribunal may determine to be reasonable in the circumstances."

20
Section D5 makes it clear that we must have regard to "all relevant

circumstances". Section 129 expressly makes "comparables" relevant, though one might

have thought this would have been self-evident in any event. It directs us to have

regard to

"(a) the availability of other schemes, or the granting of other hcences,

to persons in similar circumstances, and

30
(b) the terms of those schemes or licences"

Beyond that, the Act gives us no guidance. Again, self-evidently as a matter

of principle, we must not take into account irrelevant circumstances: the 8'ednesbury

principle applies as much to this Tribunal as to any other inferior tribunal. Some

35 matters put in evidence before us were said by the MCPS and CIC to be wholly

See per Barman J in Associotion of li&dependent Rrrdio Coniraetoa n Phonogrophie Perfonironee,

unrep., 16th january 1986 at p.12. The ease was concerned with our predecessor Tribunal, the

Performing F.ight Tribunal, but the sama must apply here.
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irrelevant. To this we shall return.

10

In relation to jurisdiction it was also pointed out that Parliament seems to have

created an odd situation, The restricted acts relevant to the activities of making and

selling records are two-fo'ld, namely copying the work (restricted by s.17) and issuing

copies of the work to the public (restricted by s.18). The rights given by the sections

can conveniently be labeBed the "copying right" and the "distribution right'espectively.

However s,117 says that ss.118-123 relate to licensing schemes "so far as they relate

to licences for ... copying the work" and certain other restricted acts. There is no

reference to the distribution right.

Accordingly, at first sight, it would be open to the MCPS to refuse to grant any

Hcences under the distribution right save on its terms and outside the jurisdiction of this

TribunaL The, MCPS could provide a scheme for manufacture only. Such a scheme

15 would in effect be a licence only to fill warehouses with records or export them. This

woukl make no commercial sense. The MCPS has sensibly not promulgated such a

scheme. Its Scheme provides for licences to manufacture records for retail sale.

20

The MCPS mildly suggests that the fact that two restricted acts are licensed by

the Scheme whereas under the statutory scheme only a reproduction right was in effect

licensed should in itself result in an increased payment. It goes on to point out that,

in the case of some major record companies who press their records in continental

Buropeto, a11 it is in effect licensing in the UK is the distribution right and the making

of the master recording where that occurs here; and, it says, that it is only because it,

the MCPS, is a member of a wide international system with links with foreign copyright

hoMers, that it is able to put forward a single comprehensive licensing Scheme. Whilst

this is true, we do not consider that it makes any difference to the questions we have

to decide.

30 We thmk that the fact that the rate is a payment for the hcence to carry out

both forms of restricted act, and the System terms likewlise relate to both forms of

restricted act, means that we can look at the Scheme as whole. The omission by

y The publication right constitutes a statutory reversal oE the decision in Iafabrics r«yayrex p9Flj
A.C. I where it was held that the corresponding right under the previous Act vras limited to Qrst

publication.

e,g. CBS {Sony) who press vinyl in IColland and Warner {WEA) who press most of their
product rn Germany.
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Parliament of an express jurisdiction in relation to the distribution right makes no

difference to the commercial issues raised in this reference. Aud commercial

considerations are relevant as being part of all the circumstances of the case. In fact

all the parties'vidence was founded on the basis that the distribution right was an

5 inseparable part of one single licence and that its value was a matter for us to consider

in connection with the associated copying right.

We think the parties were right. We must look at the substance of the matter.

Accordingly we do not consider that the curious deficiency on our formal jurisdiction.

KO affects what we have to decide within that jurisdiction.

E THE ONUS OF PROOF

Mr. Beloff suggested that we should approach the matter thus: take the Scheme

as advanced by MCPS and ask whether any aspect was unreasonable. Unless we so

found, we should leave it as it stands. Such an approach would in effect mean that

this Tribunal was merely a review body, acting in much the same way as a Caurt in a

20 judicial review considers whether any Minister or public authority acting reasonably

could have come to a particular conclusion.

Whilst the submission ceitam*ly has attractions so far as the workload of the

Tribunal is concerned, we thmk it is wrong in Iaw. Once we have decided to entertain

25 a reference, s.II8 directs us to "make such order, either con6rming or varying the

proposed scheme . as we may determine to be reasonable in ail the circumstances."

That language makes it very dear that the decision is to confian or vary as appears

to us to be reasonable, There is no presumption in favour of a referred Scheme.

Nor is there a presumption that a referred Scheme should be varied.

30

We have to decide what we think is reasonable in all the circumstances. In so

deciding we are very conscious that there may be other reasonable solutions. Indeed

in some instances we have been faced with conflicting reasonable answers and have

chosen one or the other or reached our own answer - in each case trying to decide

35 what is the most reasonable.
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The main issue is rate, but, because a number of the systems points affect rate,

5 it seems sensible for us to deal with those first, and it further seems sensible to deal

wiith all Systems Points together. Our decision relates primarily to API. Of our

Systems Points decisions below, those in sections 6, H, I, K, I M, H, 0, P, R, and S

apply to AP2 and AP2A as we11

"BLANEZl I,ICKNCE

20

Under the Scheme, a record company wishing to make a new record must first

apply to the MCPS for "clearance", listing - with specified particulars about each - aH

the musical works to be recorded. MCPS first seeks to identify the individual works

and the persons owning or administering the copyright If any of the works is not

already in its data base, MCPS makes enquiries of copyright owners likely to have an

interest. If some of the works or owners have not been identified by the time when

MCPS is required to respond to the appHcation, it informs the record company of the

results so far and continues its enquiries. It seemed clear that the original form of

API did not give record companies a Hcence unless and until they had obtained

clearance. This plainly caused the record companies operational problems because the

time taken to get clearances was too long. Mr. Grover (of BMI) exampled how, for

a particular record, the MCPS repeatedly updated information, clearing more and more

of the tracks on the record. Mr. Rust (of the MCPS) explained why this occurred, but

did not suggest any way of speeding up clearances. Whether or not it was originally

intended by MCPS that, without a clearance, there should be no Hcence was uncertain,

though it is surprising from the language used if it was not so intended. However by

the time of the hearing it was made clear (by an offer to delete provisions in Article

X) that it was no longer intended that the clearance procedure should hold up the

grant of a licence.

'e have no doubt that in the normal case the licensing body should grant a

35 blanket Hcence for all material within, or which in the future comes within, its
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repertoire - in short there should be a blanket licence for rec~~dsr s for retail sa}e'i„

This is subject to the first recording licence - see below-

5 6 MATERIAL BREACH AND ITS CONSEQUENCES

The decision in principle for the grant of a blanket licence does not fully resolve

the issue because it remains to be decided what should be done where the record

company is in breach of its licence, The MCPS now proposes that the licence

granted should be "conditional upon the Producer not being in material breach" of the

agreement. The BPI says that this is both vague and oppressive: vague in that

"material breach" is too woolly an expression and oppressive in that a record company

dare not raise a bona fide dispute over an alleged such breach for fear of losing its

licence retrospectively.

%e do not agree that the words "material breach" are too vague. It is not

possible to envisage aH the possible eventualities which might constitute such a breach:

at one extreme is dehberate false accounting, at the other is some minor administrative

error, e.g. accidental non-persistent failure to mark certain records in accordance with

the rules provided for in the Licence or even an accidental failure to notify the MCPS

of the use of a particular track until the record had already been made. %e had an

example of the latter and were shown how it was put right on a friendly basis.

Persistent or deliberate breaches of minor terms may, depending on the circumstances,

add up to a material breach. Courts regularly have to assess the materiality of a

breach of contract and we see no reason why this general rt]e should not apply here.

However we do have some sympathy with the view that the proposed MCPS

clause is draconian. First we think it should be modiGed so that a record company

in alleged default is given a locus poenirentiae to remedy any alleged breach ~here this

is possible So we think that, save in the case of alleged irreinediable breach (see

below), the MCPS should be obliged to give written notice specifying in sufficient detail

Records made for other purposes, c.g. simply for the purpose of broadcasting, arc not and

should not be, xvithin this hcence,
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" Records made for other purposes, e.g. Simply for the purpose of broadcasting, etc not and
~ should not be, xvithin this licence,

12



an alleged material breach of the agreement and calling for the breach to be remedied

within a specified period of time before the licence is suspended. We leave the time

for negotiation or argument. If the MCPS says the breach is not remediable (e.g,

fraud) then it must give full reasons.

10

We do not think the hcence should be terminated ub inlo, ie. from the original,

date of the licence in any casets. Termination should occur as follows: in the case of

a remedial breach on the date when, following service of the notice, the breach has not

been remedied in accordance with the notice; in the case of an irremedial breach, on

the date when notice is ttiscn Pnrrherrncse, we think that termination ni the licence

should not be the only remedy for which provision is made. There may well be cases

where it would be suKcient to change the terms for the future, e.g. so as to put the

record company on the AP2 or AP2A version of the Scheme. We think the Scheme

should provide for this alternative, though we would leave the discretion as to which I

remedy is chosen to the reasonable judgment of the MCPS.

In the case of an alleged fraud, other irremediable breach, or unremedied

remedial breach, our proposed provision to the effect that the MCPS can terminate

forthwith upon written notice specifying the breach leaves the copyright holders with

a number of remedies. They can obtain an injunction in respect of any records in

stockt or even distributed to third parties after termination provided such third parties

have been given notice of the positiont". They will also have a remedy in damages

against the record company for any breach of the agreement prior to termination and

for infringement of copyright after termination. There may also be remedies against

individuals.

30 t2 APl is perhaps worded so as have. this meaning.

~ Pursuant to the distribution right under s.tL

'rhts ss the effect of s22.
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H FIRST RECORMNG LICENCE

The old statutory scheme did not apply to first recordings of a musical work.

5 The Scheme does, but there is an understandable desire by MCPS not to grant a

blanket licence in respect of first recordings. The BPI respects this desire. The

dispute is over the admimstrative arrangements under which first recoxdings become

licensed.

10

20

The MCPS understandably says that it cannot grant permission for a first

recording until its member has notified it of his willingness. The BPI says that in most

cases the record company is certain or near certain that it has got or will get

permission, yet inquiry with the MCPS may mitially lead to a 'Mo" answer. The

trouble arises because it takes time for notific'ation of such willingness to reach the

MCPS. Apart from any delay in registering a new work with the MCPS, publishers

are apt to refuse first xecording rights as a matter of routine when xnaking the

registration. Mr. Rust of the MCPS indeed told us that in "99 something per cent of

cases the record company would never know a restriction had been firstly placed." So

the system operates thus: the record company asks the MCPS, the MCPS specifically

asks the publisher, the pubHsher perhaps consults his composer or an agent and the

answer comes back down the line. This all takes time. The MCPS introduced a "fast

track" system which recognised the problem but did not satisfy at least one major

record company. Experience mdicated that the "fast track" was not all that much faster

in any event. The process must rightly seem ridiculous to a recoxd company in the

common instance where the composer is the singerjsongwriter and the record company

knows that he not only consents but is keen for them to get on with release of his

recorded work.

30'he
BPI proposes that the blanket licence should cover aD first recordings within

the MCPS repertoire unless the work is on a list of first recording reservations

circulated by the MCPS. %'e do not see how this would resolve the, administrative

problem, lf a publisher operates as now and routinely puts in such a reservation with

35 the MCPS the BPl member will be no better off. %e reject this suggestion.
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We can see no perfect solution to the problem, which we are satisGed is of more

signiGcance than suggested by the MCPS. Part of the problem arises because the BPI

member has to go through the MCPS to get his first recording licence. The copyright

holder gives the MCPS the "sole and exclusive power in its capacity as agent " to grant

the licence. %e see no reason why the Scheme should prevent other ways of getting

that licence, provided that any route other than direct from the MCPS was treated as

via the MCPS. We hold that the licence gxanted should speciGcaHy cover a Grst

recording licence granted directly by the MCPS, or by the copyright owner or his

authorised agent where the copyright owner is a member of the MCPS. As a practical

matter in the case of a singer/songwriter the record company could obtain permission,

say on delivery of the master, and perhaps by the use of a standard form which is

copied to the MCPS. In the case of a dilatory American copyright holder C'of which

we were told some exist) the record company would have the option of going direct for

pexmission, again infonmng MCPS of such a direct licence. %here a hcensing party

is not a member of MCPS but subsequently become so, his prior given permission

could automatically be registered with the MCPS either by Mm or the xecord company.

In making our suggestion as to machinery we do not overlook the fact that

20 MCPS is sole and exclusive agent. For the purpose of grant of a Grst recording

licence only it would be necessary that the copyright owner is treated as acting for the

MCPS in giving a "dixect" permission.

%e also see an advantage in including within the Scheme a requirement that the

MCPS will, wiithin a speciGed short period, respond to any bona fide inquiry made in

respect of a particular work, whether or not there is a Gxst recording reservation. We

do not think it appropriate that failure to respond should give xise to a deemed Grst

recording licence if the work is withm the MCPS repertoire. We axe sure that the

MCPS would actively co-operate in operating such a scheme. Moreover if it failed to

respond at a11 and it turned out that the record company had to make extensive and

expensive inquiries which were unnecessary, then we, think the MCPS should re-

imburse the record company for its costs in this regard.

%e think generally that the MCPS could usefully tighten up the procedure

Membership Amercement, clause 1,
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whereby it obtains first recording permission from its members. It does seem a pity

that this problem seems to be of sufficient scale that it has reached us. The root is

the large number of unnecessary reservations which are made routinely.

%e say no more at this stage in the hope that the parties can now reach

agreement on detailed terms.

M I PROMOTIONAL COPIES

The MCPS wants a limit put on the number of royalty-free promotional copies

which a record company may distribute. The BPI says this is unreasonable. There

15 was no provision for such copies under the statutory scheme, but the character of

record promotion has undergone a vast transformation since that was fust introduced-

or indeed continued in 1956. %e approach the matter afresh.

20

30

The MCPS argues that its members have no control over the number of

promotional copies, nor of the manner in which they are distributed. It is said that

such copies sometimes appear in second-hand shops. %hilst all this is true, we do not

think it matters. The record companies, their artists, and the composers have a

common interest in promotion. AH would lose xnoney if the market were flooded with

free records. It must be left to the commercial judgment of the record companies

how many records by way of promotion they should make and give away in an

endeavour to increase sales. %e think it reasonable that there should be no limit to

the number of such royalty-free records in the Scheme. Self-mterest should prevent the

giving away of too many such records. No doubt the promotion will sometimes not

succeed and, in retrospect, it may seem that too many promotional copies were .

distributed. That is the nature of the business. Similarly a record company will

sometimes spend large sums on other forms of promotion (e.g. television) only to

obtain fewer than hoped for sales.

Of course the royalty-free records must be genuine promotional records. To

that end the Scheme should refer to genuine promotion" and the records and

whereby it obtains first recording permission from its members. It does seem a pity

that this problem seems to be of sufGcient scale that it has reached us. The root is

the large number of unnecessary reservations which are made routinely.
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sometimes spend large sums on other forms of promotion (e.g. television) only to
obtain fewer than hoped for sales.

Of course the royalty-free records must be genuine promotional records. To
that end the Scheme should refer to genuine promotion" and the records and



packaging must be clearly marked as promotional records at the. time of manufacture

unless the copyright holder agrees to dispense with this. The record company should

also supply information to the MCPS as to the numbers of promotional records made

and distributed.

J RETURNS AND 9EDUCTIQNS

Record companies of course sometimes distribute for sale more records than are

sold. Then the shops return the records, which are finally destroyed as unsaleable.

What is to happen about royalties on these? Should there be a deduction, if so, how

much'nder the statutory scheme royalties were technically payable.

The disputed provisions as to returns and deductions are complex. Rather than

decide the details now we con6ne ourselves to resolving certain matters of principle.

We hope the paxties can agree appropriate provisions.

First we hold that the xnost reasonable object of the provisions should be that

r~oyaltira are aid on net sales. Records distobutett but then returned unsotd shouid

ideally not carry any royalty.

Secondl however, we think it reasonable that the MCPS hould not have to

make ds to record companies. Once it has received royalties the MCPS mu'st

be free to distribute them and it mould be impracticable for it to obtain xe-payment

from its members. Nor (subject to small amounts in the case of AP2/2A) do we think

30 that the MCPS should be put in the position of making retentions before distribution-

especiaHy because in the case of AP1 these might involve substantial but unknown

amounts.

35 Thirdly, the record coxnpanies should be able to carry forward into subsequent

accounting periods any negative figures arising from returns in ear xer periods.

packaging must be clearly marked as promotional records at the ume of manufacture
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30 that the MCPS should be put in the position of making retentions before distribution-

especiaHy because in the case of AP1 these might involve substantial but unknown

amounts.

Thirdly, the record companies should be able to carry forward into subsequent

accounting periods any negative figures arising from returns in ear ier periods.

17



Fourthly, if in the end it turns out that there have been negative figures carried

forward which cannot be offset by subsequent sales (e.g. because the record is deleted),

then in such cases the record companies must bear the loss, just as they bear the loss

5 of other costs in relation to those records. In this context only, different formats of

the same recording should be lumped together so that, for instance, a negative Ggure

in relation to a discontinued format can be transferred to the account of a still current

format.

20

As to whether the record companies should be able to make extra retentions of

royalties against future returns in the case of TV promoted records we are open to

further argument, and, if necessary, further evidence. As we understand the position,

in relation to such records the companies not only spend substantial sums by way of

promotion but, in the hope of success, they must distribute larger quantities of records

than normal in advance of the promotion. If the promotion faHs to come up to

expectations, these records vol end up as unsaleable returns. It would increase the

Gnancial risk involved in such promotions if large quantities of the returns were royalty

bearing. Such risk must be a factor in assessing whether or not to undertake the

promotion at all. Arrangements which favour-efforts to increase sales beneGt both

record companies and composers. Vife hope the parties can reach some positive

conclusion on this point, thus saving further argument.

25 K MAXMUM TRACKS

30'he Scheme contains provision under which if a record contains more than a

speciGed number of musical works or parts of works, the royalty increases. The

justiGcatiou for this is said to be that a composer will get only a smaller royalty if he

has to share it with more than a set number of other composers. No doubt this is

true, but on the other hand there is likely to be less use of his work on a highly

tracked record. It is said that in some cases a highly popular work may be used as

part of a multi-track record to attract sales, with the consequence that the composer

of the popular work only receives a much reduced percentage. That maywe1i be:

the A side may well carry" the 8 side of a single (Mr. %aterman, a highly successful

record producer and composer, gave us a vivid example with a work called

Fourthly, if in the end it turns out that there have been negative figures carried
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20

As to whether the record companies should be able to make extra retentions of
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the A side may well "carrjj" the 8 side of a single (Mr. %aterman, a highly successful

record producer and composer, gave us a vivid example with a work called



Locomotion), and the A track of an album may carry all the other tracks whe her y

are 8 to 6 or 8 to Z. But we are not concerned with fairness as between composers.

Owing to the collective nature of the Scheme there is no difference in rate for works

of different quality Indeed the parties are agreed that there should be a uniform rate

5 for all formats and all classes and quality of work. %e consider it reasonable that a

record company should pay the same rate of royalty per record of given format,

whether that record contains one or many tracks. Accordingly we hold that a

maximum track provision should not be contained within the Scheme.

10 L MINIMUM ROYALTY

20

30

The Scheme contains a provision for minimum royalty per record. Old section

8 also contained such a provision„ though it had little practical relevance for many years

because inflation had reduced it to such a low leveL It is the, practice for some

companies, often after a full price record has ceased to sell, to re-release the recording

at a much cheaper price on a so called "budget label." There are also some

companies (e.g. Pickwick) which specialise in low price records, often sold through

outlets other than normal record stores (e.g. supermarkets). A,minimum royalty

would, on the figures befoxe us, constitute a very substantial xise in costs for such

records - indeed making the cheapest variety wholly unviable. The MCPS argued that „.

if the standard royalty produced too little on a budget price then the composer should

get xnore by way of a minimum - that it was wrong for a song to go for a song. Mr.

Greenaway (a successful composer) expressed this view strongly. However, he fairly

recognised that other composexs might have other views. Moreover, the argument

overlooks the fact that budget records breathe new life into old works and that the

lower royalty per record is often more than compensated for by substantially increased

sales. What a composer receives is not a percentage; it is money calculated as the

product of sales and a percentage.

Further, the object and effect of a minimum royalty is to upset the normal

distribution of costs on low priced records in favour of composers. %e find no

commercial justification for such special treatment at the expense of the other

participants in the record.

e hold that it is more reasonable not to have a mmimum royalty provision

than to have one. Moreover we are not attracted by the MCPS suggestion that their
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provision should be modified so that the rate does not have too dramatic an effect on

corn panies like Pickwick.

5 M RENTAL

20

The Scheme covers distribution of records for their "sale to the public for

private use". So a sale by a record company of records direct to a hbrary would not

be covered by the Scheme. On the other hand the composers couM not stop anyone

running such a library (even for profit) from buying retail records. This is because

the rental of a record made with the licence of the music copyright holder is not in

itself a restricted act so far as the musical copyright is concerned, though it is in

relation to the record company's sound recording copyright'~. The record companies

do not, we understand, demand payment for what xnay be caHed "public hbrary" rental

of their records. The MCPS agrees that in those circumstances composers too should

not receive payment. If however the record companies receive royalties in respect of

any rental rights then the MCPS considers that its members should have a share in

such royalties. %e agree, even though the MCPS members do not have any direct

right of action in respect of rental. It is their music which would asstst in generating I

any such revenue. %e see no reason why the Scheme should not cover the supply by
1

record companies direct to libraries for free {or essentially free) loan.

The parties seem close to agreement on this issue and, in the circumstances, we

25 do not propose to take the question any further at this stage.

N MORAL MGHTS

30

Chapter IV of the Act creates "moral rights" in respect of, inter alia, musical

works. It is an aspect of these rights that works should not be subject to "derogatory

treatment'0 as defined, namely, in the case of a musical work, an arrangement (other

35

20

provision should be modified so that the rate does not have too dramatic an effect on

corn panies hke Pickwick.

5 M RENTAL

20

The Scheme covers distribution of records for their "sale to the public for
private use". So a sale by a record company of records direct to a hbrary ~ould not
be covered by the Scheme. On the other hand the composers couM not stop anyone

running such a library (even for proQt) from buying retail records. This is because

the rental of a record made with the licence of the music copyright holder is not in

itself a restricted act so far as the musical copyright is concerned, though it is in

relation to the record company's sound recording copyright's. The record companies
do not, we understand, demand payment for what xnay be caHed "public hbrary" rental
of their records. The MCPS agrees that iu those circumstances composers too should
not receive payment. If however the record companies receive royalties in respect of
any rental rights then the MCPS considers that its members should have a share in
such royalties. %e agree, even though the MCPS members do not have any direct
right of action in respect of rental. It is their music mhich mould assist in generating j

any such revenue. %e see, no reason why the Scheme should not cover the supply by i

record companies direct to libraries for free {or essentially free) loan.

The parties seem close to agreement on this issue and, in the circumstances, we
2S do not propose to take the question any further at this stage.

30

Chapter IV of the Act creates "moral rights" in respect of, inter alia, musical
works. It is an aspect of these rights that works should not be subject to "derogatory
treatment'0 as defined, namely, in the case of a musical work, an arrangement {other

35

20



than mere change of key or register) which amounts to a distortion or mutilation of the

work or is otherwise prejudicial to the honour or reputation of the composer. V/e

take it that the right does not forbid any arrangement: after all, arrangements are a

commonplace feature of recordings aad any arrangement may be said to distort the

5 origina], - that is the point of re-orchestrating or making a variation of a musical work.

It is only arrangements which are prejudicial to the honour or reputation of the

composer which are prevented by the moral right. Probably as a practical matter this

could generally apply only to the lyrics of a song.

The Schcrae currently allows thc record company to make what it calls such

"modifications" of the re'levant works as the record company considers nccessaiy to

satisfy the requirements of the relevant recording. But it otherwise prevents

modifications which "alter the character"'f the work. %e find this vague and

l5 uanecessa and unreasonable. The Scheme also forbids any alterations whatever

to lyrics, "dramatico-musical works" or classical works, whether the alterations are

derogatory or aot. Again we find this unreasonaMe.

20 The BPE proposes that the record company should be, able to make any

modification which it considers necessary to satisfy the requirements of the relevant

recording subject only to the moral rights protected by the Act.

The MCPS says that the composer should not be obliged to give a blanket

licence for recordings which infringe his moral rights - but the BPI is uot asking for

this. The MCPS then argues that the making of arrangements is a distinct restricted

act. Indeed it is not a matter over which we have any express jurisdiction. They say

that the composer should be able to choose what arrangements are made of his work.

%e reject the MCPS argument. As a practical matter it was acknowledged that

arrangemeats "have to happen every day"s. So as a practical matter, just as the

Scheme must cover the distribution right, so it must cover arraagernents, and the only

35 question is what limit should be put on arrangements. The meaainglcss or near
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meaningless "alter the character" test in APl seems to have no real pomt- V@at

matters is that the arrangement should not be derogatory-

5 It was particularly suggested that a classical composer might object to any

arrangement at all (Sir Michael Tippett was instanced by Mr. Montgomery of the.

MCPS). %e wonder whether this is really so provided that the arrangement is not

derogatory and royalties are paid, "Pictures at an Exhibition" has been re-arranged

and varied many times by other (many great) composers. No harm has been done to

10 the original work. Certainly we have not been made aware of any significant evidence

from any composers, classical or otherwise„on this point.

Accordingly we fmd in favour of the BPI on this point. %e note that their draft

15 provision (Art. III) expressly preserves the composers moral rights and further provides

that the record company is not to get any share of what might be caHed the

"arrangement copyright" unless otherwise agreed. Again that seems reasonable.

20 0
INDEMNITY'0

The BPI seeks a general indemnity in respect of any breach of any obligation

of the MCPS under the Scheme. MCPS resists. It is accepted by both parties that

any breach by either side will lead to a liability in law. In general therefore we see no

need for an express indemnity. However in respect of one matter we think there

should be such an mdemnlty. It is fundamental to the Scheme that the MCPS actually

has the authority which it purports to have to grant hcences to make records.

Suppose it does so in respect of a work in respect of which it transpires that it has no

authority? The record company would be an infringer and would be exposed to legal

action. %e think that in such a case an express indenmity should be granted such that

the MCPS could be joined as a third party and made liaMe for all damages and costs

to which the record company was exposed by reason of the purported licence.,::;Since

it is n'ow agreed that there should be a blanket licence (under API), this indemnity

should only arise once the MCPS has done some positive act (particularly issuing a

"clearance"} indicating that a work is within the Scheme. Such an indemmty should

expressly be without prejudice to the rights of either side in respect of any other
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breaches of the agreement.

20

The Scheme covers "pre-recorded audibly records, tapes and cassettes other

than DAT {digital audio tapes), such as were known and already exploited at 1st

January 1990." In short MCPS wants to exclude any new format. The BPI wants

all new formats to be included. The MCPS relies upon potential problems with DAT,

in particular the ease with which perfect'opies xnight be made illegally from CDs

(compact discs). But home copying and piracy are matters which both parties must

wish to reduce or suppress. We are concerned with pre-recorded foxmats which are

not directly relevant to these matters. It would be xegrettable if the development of

a new technology were hampered by the absence of a licence for suitable "software'*.

The past experience with the introduction of cassettes and CDs does not suggest that

the existence of a blanket hcence under the foxmer statutory scheme caused any

diminution of the income of the MCPS's members. On the contrary the introduction

of CDs produced a welcome boost for both xecord companies and copyright owners

and the parties sensibly operated over an initial reduction in royalty so as to

faciTitate that introduction. We conclude that the blanket Hcence'shouM cov'er"neer

formats.

25 But at what rate should such new forxnats be? The BPI suggest that in default

of agreement the matter could be referred to the Tribunal. What we propose to do

is to 6x the rate as the same for other formats (aud on PPD). In so doing we

recogxnse that the parties may agree an imtially different xate (as they did for CDs).

The Tribunal would have jurisdiction for the matter to be referred to it under s.120 of

30 the Act and would in all probability make a consent order vaxying the rate for the new

format. Absent an agreement, a reference couM be made solely relating to this

question. Such a reference should be capable of determination in a quick and

inexpensive manner.
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OPTION TO ACCOUNT

Under the AP1 version of the Scheme, the MCPS carries out the invoicing and
w

royalty calculation procedures. For this it requires from the record companies a

statement of outgoings on the 21st day following a quarter. The MCPS then delivers

an invoice on the 38th day and the record company must pay on the 45th day.

10

Two questions arise. First, should the record companies have an option to

account themselves and, secondly, should the 7 day period'hich the record company

has for checking the invoice in some way be extended?

We heard substantial evidence in relation to these matters. Indeed the issue at

times seemed to generate more feeling than the question of the rate itseK It is

normal in most inteuectual property hcensing for the hcensee to make returns and

accompanying payments on a periodic basis and we do not see sumcient grounds for

20 departure from that practice here. We Gnd the BPI*s arguments persuasive on this

matter and think that record companies should have an option to account as they have

done in the past. Of course if the MCPS system is proved in practice to provide a

more efficient and comprehensive service, the record companies may fmd it pays to use

it. Au element of competitiou here is no bad thing.

30

However we are concerned that if a record company exercises this option, the

MCPS and its members should not be losers. Accordingly we think that there should

be an express indemnity to the MCPS in respect of any errors arising from a record

company doing its own accounting: and that unless the MCPS agrees otherwise, the,

record companies should provide the MCPS with the same information, at the times

stipulated in the Scheme, as would be required if the Scheme were applied without

the option for the record companies to account. Furthermore since the MCPS can only

distribute after they have checked a return, we think that if a record company exercises

the option to do its own accounting it should deliver an account some time before the
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i.e. 5 worl in'ays.



45th (payment) day - precisely how long can be argued if not agreed.

%here the MCPS does the accounting, there remains the problem of the 7 day

checking period. %e agree with the BPI that this is iasuNcient. One way to give a

longer period is to advance the date on which the statement of outgoings is supplied

by the record companies and keep the MCPS to its 17 day period for preparation of

the invoice. Accordingly we hold that where the MCPS does the accounting, it must

deliver the invoice within 17 days of receipt of the statement of. outgoings. If- not so

received, the excess will be added to the 45 day period. It also follows that if the

record company delivers the statement of outgoings earlier than now envisaged Pl
days) then it will have longer to check the invoice.

15 R CONTROLLED COMPOSITION CLAUSE

AP1 contains an Article {I{3}) aimed at preventing so~lied "controlled

composition" clauses. The Article has the effect of preventing a record company from

20 entering into a lower-royalty arrangement with, particularly, singer-songwriters. The

mechanical royalty would be reduced and (perhaps) the artists'oyalty increased as a
consequence. The Article works by making the Scheme override any other royalty

arrangement which may have been made.

This type of clause is apparently not uncommon in the USA. It may indeed (we

heard no evidence) affect the effective rate (i.e. mechanical royaltyjrecord sale receipts)

which is one reason for not placing substantial reliance on the US Tribunal decision.

Publishers obviously do not like the clause since they get a percentage of the

30 mechanical royalty. But, apart from publishers, we heard clear and convincing evidence

that composers themselves greatly fear such clauses - as in effect undermining the

Scheme. Hence Article {I{3)).

The BPI attitude was odd. It conceded that if the Article were removed there

would be nothing to stop anyone introducing controlled composition clauses. But then

the record companies gave clear evidence that they had no desire to introduce such
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clauses. So what was the objection to forbidding them.

xnerely relied upon the general spirit of freedom of contract espoused by, for instance,

the Green Paper. The suggestion seemed to be that the Article forbade such clauses

"inter alia", and was generally objectionable. Mr. Englehart asked what alia . We

5 never received an answer.

In these circumstances we think the Article should stay. It will not harm, or

indeed even affect, the record companies on their evidence. But it is a matter seen

10 as of great importance to the composers.

S AP1) AP2 and AP2A

The BPI submits that the reference relates to what is essentiaHy one hcensing

Scheme with 3 variants, called AP1, AP2 and AP2A. We agree, and it foDows that

the question as to how it is to be decided which variant shall apply to any particular

Hcensee comes within the reference. It follows that we have to decide this matter and

20 as well as what is reasonable in all the circumstances in relation to each variant.

(1) %ho decides which variant applies and how?

The most important version of the Scheme is AP1, applicable to by far the

largest portion of the market. Its variants, APZ and AP2A, are to deal with licensees

of lesser financial standing or sxnall size. The MCPS reserved the right to decide in

its own wholly unfettered discretion upon which variant to put a record company. The

30 BPI objected to this, saying that unless there were some objective criteria,, this

unfettered discretion could operate unfairly.

We think that there is some force in what the BPI submits. On the other hand

35 we do not accept that the basic position should be that any hcensee should be entitled

to be on AP1 unless good reason is shown otherwise. Small companies and companies

of lesser creditworthiness must be treated differently. One could not dictate to a bank
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manager that he must give credit unless good ca~~~ is s"own «herw's .

the MCPS.

5 Aqprdingly we hold that the decision as to which variant should apply to a

record company must lie with the MCPS. The Scheme should however provide that

the MCPS shall exercise its judgment expeditiously and reasonably, taking into account

such factors as 6nancial standing, creditworthiness, accounting systems, management,

size and volumes. %e hope that the parties can agree an Article along these lines

10 operating without prejudice to the generality of the MCPS's duty to act reasonably.

Such an Article should set out factors which must be taken into account by the MCPS.

It wiH form part of the Scheme.

15 Inevitably there are certain disadvantages accruing to organisations using the

AP2 and AP2A agreements. %e express the hope that the parties wiH set up some

sort of informal joint system {possib1y with an independent chairman) for dealing with

disputed cases along the lines suggested by the BPI, An industry appeals procedure

to ensure that fairness is effected and seen to be effected would, we think, create a far-

20 reaching conMence in MCPS decision making which would benefit both apphcants and

the MCPS.

Certainly this Tribunal, in dealing with any application under s.121 by a person

25 claiming that the MCPS had not acted reasonably in accordance with the Scheme,

would act expeditiously, would take into account any attempts at alternative resolution

and wouM not hesitate to award costs if necessary on an indemmty basis if it found the

MCPS had acted unreasonably. Any unreasonable faHure to enter into an alternative

dispute resolution would itself be likely to affect the question of costs.

{ii) The details of the variants, AP2 and AP2A

%e take the view that smal'l recording companies are an important and
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special part of the record industry. They should not be penaiised for being smalL At

the very extreme are small charities, church and school choirs and the like who have

a few records made for special purposes. The licence agreement ought not to inhibit

the mahng of such recordings.

We hold in particular that so far as is possible, companies on the AP2, or APNEA~

versions ought not to have to pay for records which are not marketed - the equivalent

of returns under the APj, version of the Scheme. Underbothvariants royaltiesare.

10 required on pressings, whether or not there are sales or distdbution. We find that

unreasonable. It means that a small company must judge its production requirements

just right or risk either overpayment of royalties or running short of stock. Because

records are produced in batches it is unlikely it wiH easily be able to order a few more

if lt runs short.

We do accept, however, that the MCPS should be protected alaiast fhlncial or

other failure of the small fxnnpany. Under APE (the most strhgent variant) the MOPS

require payment in advance in resnectwf all potential sales, namely on

a~11 . ~pmsiggs. Under AP2A we hold that the same principle shall apply except

that payment may be deferred for a stated period as at present; failure to pay would

consist merely of a debt and not lead to the consequence of infringement.

25 In order to operate the principle that payments should be only on actual sales

we tMnh that in the case of these companies their payments should not be distributed

by the MCPS immediately. They should be held for a period of time {the MCPS

gaining the bene6t of the money) unN returns have been received f'rom the record

companies at stipulated intervals notifying the MOPS of actual sales: the MCPS would

30 release the advance royalty payments to their members as such returns are received.

As some later stage, the parties would have a "winding-up", which might involve

destroying records or agreeing to release the remaining advance royalty or some

commercial settlement.

Those licensees which do not have a PPD calculate their royalty on a selling

price. In disposing of their 5nal stock they might we9 wish to-reduce their selling

price and would be entitled to pay a lower royalty on those sales.
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%e are conscious that this requirement will place an administraative burden on

the MCPS, but their powerM computer systems should be able to cope with this

requirement without undue difficulty in the interests of intrinsic fairness and near parity

5 with AP1

%e at this stage do not propose to examine the details further. %e hope that

they can be agreed on the basis of these findings of principle, though, as we have said,

10 we would be happy to approve some other agreed reasonable solution.

RATE OF ROYALTY

T COMMON GROUND

20 Vite now turn to the most important question: rate. The parties have agreed

some, basic matters and we think they were reasonable to do so:

(1) The rate should be the same for aH different kinds of music - from

advanced modern classical to heavy metal with everything in between. This seems to

25 have been a near uniform practice both here and in other countries and whether the

rate is determined by a tribunal or agreement. This uniform and collective nature of

the Scheme is important to bear ir. mind at all times.

30 (2) The rate should be expressed as a percentage of the PPD. The record

company will not normally receive the PPD on a substantial part of its sales. Large

retailers will, in the competitive UK market, be able to get discounts from PPD. This

will cover substantial volumes of records, though the record company may save some

distribution expenses by bulk deliveries. The agreement to stick to PPD therefore is

35 an advantage to the copyright holders who are cushioned from such market forces.

It results in an effective rate of royalty on sales which, when expressed as a percentage,

is higher than the percentage of PPD itself.
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10

{3) The rate should be the same for all existing formats. This was the case

under the statutory scheme. Although the basic rate of 6V&% was in principle

maintained through the 1980s, in practice agreement on different rates of mark-up for

different formats from PPD to a notional retail price resulted in different rates of

royalty on PPD - ranging from 7.8lo on singles to KS%%uo on mid-price pop and classical

records. But apart from that quasi-exception and the US Tribunal method of 6xing a

price per track, a standard rate whatever the, format seems to have been the standard

practice. %e have already hekl that the same rate should apply to new formats,

though with the expectation that the parties may agree some sort of initial variation

analogous to the "CD break".

20

(4) There should be "pro-rating" in the case of any record only part of the

music of which is in copyright. The remainder may be either in the MCPS repertoire

or belong to a copyright holder outside the Scheme. Under the statutory scheme if

any part of a record {even just a cadenza) was of copyright music then the full royalty

was payable even if the remainder was in the public domain. This was a somewhat

unfair feature of the old scheme which the MCPS, rightly in our view, do not suggest

should continue. Under the Scheme a record is apportioned into MCPS repertoire and

other, the royalties to the MCPS members being reduced by an appropriate amount.

U THE BROAD NATURE OF THE MSPUTE

30

The heart of the BPI case was that we should be guided by profit sharing" from

the "available profits." This meant sharing, between the mechanical copyright holders

and the record companies, the net profit before tax plus the mechanical royalty. In

other words one takes the record company's entire income, deducts its entire expenses

save for mechamcal royalties, and then considers some equitable division between the

parties of the sum left, The case advanced was that if one looked at UK companies

as a whole (including the UK subsidiaries of large multinationals as distinct entities

from their parent and sister companies), the industry is not very profitab)e, less

profitable than corresponding continental European companies. These companies got

a larger share of available profits than their UK counterparts. So, in order to bring

profit sharing into line, there should be a reduction of royalty here. This would not

harm composers, for they benefit greatly from the considerable international success of

{3) The rate should be the same for all existing formats. This was thc case
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UK recordings. Ultimately the BPI su ested a rate of 6.8% on PPD an

approximately 20% reduction on what was being paid.

The BPI also asked us to take the position as it was just before the proposed

scheme was introduced and consider what departure we were making from that.

other words we should take the current factual state of affairs as a starting point.

10

20

The heart of the MCPS case was that, following s.129, we should have regard

to "comparables". In particular we should have very close regard to an agreement

reached between IFPI and BIEM ("BIBM/IFPI"). BIBM/IFPI was said to be strong

evidence of the bargain a willing licensor/licensee would reach if they were negotiating

here. Indeed it was put higher than a mere close comparable. It was submitted that

the agreement should be taken to be in effect a bargain between the parties~. This

was because it was negotiated between representatives of the composers/publishers and

representatives of the same multi-national record groups whose UK members form the

predominant part (in volume share) of the BPI members; or, put another way, because

it was negotiated between the international organisations of which the BPI and MCPS

are members.

BIEM/IFPI was most recently re-negotiated in 1988 (in relation to discounts

only). The rate is reached in a roundabout way. It is in fact 9.504% of PPD, subject

25 to national variation nominally on 4 matters only. %e discuss this further below. The

Scheme follows BIEM/IFPI and sets the same 9.504% rate, reached in a most

convoluted way namely via Article V(3), Annex IV, Article V(4){a) and (b) and Article

V(23){a).

30

The MCPS further submitted that we should ignore the current factual position in

the UK as a starting point.

35 Mr. Montgomery said "the negotiation has already taken place in Europe, and a compromise

reached there."
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So the difference between the parties is the difference between 6.8% and 93%,

i.e. 2.7%. In money terms in 1991 this is a difference of the order of &0 million p.a.

The rate which was being paid before the AP contracts was approximately 8.2%2'f

PPD. So it can be seen that the MCPS is seeking a very substantial increase and the

BPI a veg substantial decrease in royalty payments. As the arguments developed it

became clear that the main BPI thrust was to resist a substantial mcxease in royalty

rather than secure a reduction, though the claim for a reduction was pursued to the

end. For the BPI, Mr. Lawrence of Coopers and Lybxand Deloitte ("Coopers"), the

well known accounfants, estimated 'the increase claimed by the MCPS to be about ZI1

~ 1 million p.a. Putting it another way the effect on a particular major record

company would be to increase its mechanical royalty payments by about H miHion p.a.,

compared with its annual profits of $10 million. Hence the intensity of the dispute.

20

Each parly has vigorously attacked the other's position. The BPI claims that the

BIEM/IFPI agreement is not a true comparable for a variety of reasons. The MCPS

and CJC defend BIEM/IFPI and attack the BPI profit shaxing approach as whoHy

irrelevant in law. If that be mong,'hey say it is of only marginal relevance.

Moreover they say it is unreliable on its accountancy facts and inhexent assumptions.

It is easier to find fault with each of the parties'rguments than it is to say what

is right. In the end vre have to determine what we think is reasonable in aH the

circumstances. %hat we propose to do is. to consider the main points of each

25 argument in turn, making our fmdings of fact (and where relevant, law) as we proceed.

30

V . BIEN/IFPI AS A COMPARABLE

The BIEM/IFPI scheme has a long history. It dates back to 1933 when the rate

was set at 7Y&% of retail price. It has been regularly revised and amended over the

years, 'n 1947 the rate was raised to 8% of retail price. From 1985 (foBowing a

This rate vras calculated on 1989 figures for the surveyed UK companies after adjusting the

royalties to vvhat they would have been if the temporary reduction for CDs had already ended.

32
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European Commission Notice), the rate has been set on PPD. It ts now set, as we

have said, in a roundabout vlay. One starts with 11% on PPD. One then deducts

10% (for packaging) and 4% from the balance (for discounts). Taking these

deductions one after the other one gets by mathematics to 9504% of PPD. The

5 deductions under the agreement are standard and are not related to actual packaging

costs or discounts in any particular country. Then under the agreement there can be

local {i.e. national) variation in respect of 4 matters only, namely returns, intra-group

exports exports to non-European countries other than the USA and Canada, and

promotional records.

If we were satisfied that BIEM/IFPI was indeed a close, comparable or indeed

should be regarded as in effect a bargain already made by the parties then we would

have placed great reliance upon it. %e could then have followed the course described

15 by Dillon LJ m a patent case~t

20

"a common approach in any exercise of valuation, or assessment of

compensation, where there are 'comparables'hich are not entirely comparable,

is to take them into account, but scale them down because of the differences."

However vie do not Gnd BKM/IFPI to be a "close" 'enough comparable to be

treated in this way. Nor do we think it fair to regard it as a bargain already made

between the parties. Yes, it helps in showing that the sort of Qgure we arrive at ts

25 generally of the right order (e.g. 5% would be out of line); but no, it is not sufftciently

comparable to lead us to the nearest percentage point, still less fraction of a point~.

It is not possible to "scale down" BIEM/IFPI in any precise mathematical way.

Nevertheless we did conclude that a rate somewhat lovler than the BIEM/BTI rate

would be appropriate for the UK.

30

Our main reasons {a number of which overlap) for so concluding are as follovls:

+ Allen 4 Hcnbury's (Salbutamol} Potent P987l R.P.C. 327 at p213.

+ Or, stilt tess, to the nearest thousaedth of a percentage point.
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10

(a) Although the BIEM/IFPI rate is 9304% it is subject not only to minor

deductions which can vary from countxy to country but also to at least one, other

unwritten deduction. In the course of the cross-examination of M. Tournier, the

President of BIEM and General Manager of SACER, the French collecting society,

it emerged that in France a further deduction for television promoted records was

being made. %e have to say that M. Tournier's evidence was not satisfactoxy in this

regard. There was no hint of this derogation in his evidence (or that of, any other

MCPS witness). He sought to defend the derogation on the grounds that such records

were promotional and thus within one of the four allowed local variations - being sold

retail they are obviously not. He further acknowledged that there were similar

derogations froxn BIEM/IFPI in other countries. This makes us uncertain as to how

reliable the nominal 9.504% really is, and to what, extent there is in reality a uniform

rate throughout continental Europe.

(b) The history of the negotiation of BIEM/IFPI shows to our mind a xigidity

more characteristic of the wielding of a monopoly right than a mere agreement as to

price assessing the true worth of the hcence. The rate was described as like "a locked

room in Bluebeard's castle@" and "a sacred cow ', It is true that there have been

20 negotiation on standard deductions which xnay bring the rate down, but this itself gives

only Hmited room to manoeuvre. The roundabout way 'in which the overprecise

95049o is reached, to our mind reflects this limited room.

25 (c) In most of the countries concerned the collective copyright holders have

had a stronger legal basis from which to negotiate. There has been, save for

Germany, no court or tribunal to contxo1 the position, either within States or at a

European level No doubt the negotiations have been friendly and there has been no

"buHying". But the inevitable background has been a consideration of what would

30 happen if the agreement broke down (so that the parties entered what M. Tournier

called a "contractless period"). It would be the record companies which woukl be

subject to injunctive relief. Of course the composers would lose too but collectively

+ SoaktE des Auteurs, Corapositeurs et Editeurs de Musique.
~t

+ By Mr Stuyt, who holds high of6ce in Polygram Europe and is Chairman of 1PPL

~ By Mr. Thomas, Director General of lPPI.
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they could probably stand a sho~ period of in]unction whilst a record company, sta~ed

of new product, could not. The. internal 1959 IFPI documents exhibited by Mr.

Thomas are instructive on this point. We cannot see that the considerations would be

different today and it was not suggested they would be. The analogy is perhaps with

5 a monopoly labour union striking when its employers stocks are low.

ID

(d) The nature of the recording industries the subject of BIB~I is

significantly different from the UK industry. There is no dispute, that the UK recording

industry is very impoxtant in the world x'ecord business. We heard that although the

UK market is only some 6-7% of the world record business (itself a high figure

compared wiith most other manufactured products), UK recordings account for 25-

30% of records issued worldwide. Since the time of the Beatles and RoHing Stones in

the 1960's, UK artist/composers in the pop field have been both successful and

popular worldwide. Although they form only one part of the "collective" we have to

consider, they form the most significant part.

30

We conclude that the industry the subject of the Scheme is not closely

comparable to the industry within BIEM/IFPI. It is true that the product of the UK

recording wiB find its way to continental Europe if it is successM here initially (even

US product is often introduced to Europe this way) but we think there, is a real

difference between the nature of the licensees here and in continental Europe. The

forensic questions are posed: 'What is that to a composer? Why should he get

different rates for the same music from Hcensees in different countries? Why should

he get a lesser percentage per record here than in, say, France?" The reason, if one

is considering comparables, is that the con:poser here is getting more than just a rate.

He is getting a hcensee who, viewing the matter collectively, is likely to do more for his

work.

(e) Another answer to the composer's forensic questions is this: they are the

wrong questions. What the composer gets per recoxd depends upon the rate and the

PPD. The PPD varies from country to country quite significantly . The MCPS

35 suggest that the rates are "converging" but there is no guarantee of this. In 1/89 the
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German ppD for a Ml price Lp was 37%o higher than in Italy, so the composer

get 37% more for a record sold in Germany than in Italy. The differences in tbe case

of CDs'was less marked but nonetheless significant. In the case of CDs, Italy had the

highest PPD,

{f) Tbe nature of the actual record markets is different. Undisputed Qgures

(there are few enough of these) show that the UK market is now the largest of any

European country. The per capita spend on records is higher in the UK and the

10 market has been increasing in relative terms over the years since Francis. This may

reflect the fact that record compames try harder here because the UK is "the gateway

to Europe". Because they compete amongst themselves they drive up the size of the
/

overall market. This may increase their costs, but composers are beneficianes of tbe

competition.

20

(g} Histoxically, probably for cultural reasons, it seems likely that in

continental Europe a. greater "intrinsic" value was placed on music copyright than bere.

This is reQcctcd by the fact that. copyrigh pcriods arc Hl some countrics longer than

here and in a few countrie the, recoxd companies still have no rights of their own+.

This may be a partial explanation as to wby the 1932. rate was agreed at IY.Va higher

than the UK rate set only a few years earlier in 1928. Another example was the

opposition by BIEM to the amendmcnt of the Berne convention so as to include

copyrights in sound records. The effect of M. Tournier's evidence was that BIEM was

not against record companies having rights as such but that it seemed inappropriate for

such xights to come within the treaty for truly creative works.

The MCPS and CJC submitted that this v/as not merely a false point, but a

30 point in their favour. They said the new Act was "copyright friendly", upgrading the

position of copyright hoklers in a number of ways. Those ways were abolishing the

statutory licence for second and subsequent recordings, adding the distribution right,

and adding moral rights. So, they said, we should follow the greater intrinsic value

placed on the works as indicated by the statute. This is, of course, aH highly

~ So by taking a licence they are buying protection, Although this is so'it vras made clear from

Mr. Stuyt's cross-exanrination that that factor did not form part of the bargaining process for

81EM/IFP1.

German ppD for a Ml price LP was 37% higher than in Italy, so the composer would

get 37% more for a record sold in Germany than in Italy. The differences in the case

of CDs was less marked but nonetheless signif|cant. In the case of CDs, Italy had the

highest PPD,

(f) Tbe nature of the actual record markets is different. Undisputed figures

(there are few enough of these) show that the UK market is now the largest of any

European country. The per capita spend on records is higher in the UK and the
10 market has been increasing in relative terms over the years since Francis. This may

reflect the fact that record compames txy harder bere because the UK is "the gateway
to Europe". Because they compete amongst themselves they drive up the size of the
overall market. This may increase their costs, but composers are beneficiaries of the

competition.

20

(g} Historicaliy, probably for cultural reasons, it seems likely that in
continental Europe a greater "intrinsic" value was placed on music copyright than bere.
This is rejected by tbe fact that copyright periods are Hl soxne countGes longer than

here and in a few countxies the record compames still have no xights of their own+.

This may be a partial explanation as to why the 1932. xate was agreed at 1YiVa bighex
than the UK rate set only a few years eaNer in 1928. Another example was the
opposition by BIEM to the amendment of the Berne convention so as to include

copyrights in sound records. The effect of M. Vournier's evidence was that BIEM was
not against record companies having rights as such but that it seemed inappropriate for
such xights to come within the treaty for truly creative works.

The MCPS and CJC submitted that this was not merely a false point, but a
30 point in their favour. They said the new Act was "copyright friendly", upgrading the

position of copyright hoMers in a number of ways. Those ways were abolishing the
statutory licence for second and subsequent recordings, adding the distribution right,
and adding moral rights. So, they said, we should follow the greater intrinsic value
placed on the works as indicated by the statute. This is, of course, aH highly

So by taking a Hcenco they are buying protection, Although this is so'it vlas made clear from
Mr. Stuyt's cross-examination that that factor did not form part of the bargaining process for
BIEMnrH.



unquantiDable, and in any event the, upgrading did not go sodid not o so far as to create an

absolute right as in most continental countries: this Tribunal is interpte osed to hold the

ring. In the end we could not make much of all this in concrete terms, though we do

regard the increase in rights as something of a smaH plus factor in MCPS's favour

5 rather than a wholly neutral matter.

(h) The investment and xisks involved in marketing a record in the UK axe

different from those on the continent. The MCPS says that the risk is incurred not

10 only for the UK but in the greater expectation of success in a wider field. This poin

is valid, but that does not mean that the continental and UK situations are the same

or equivalent.

20

{i) The marketing spend/net receipt ratio is much higher in the UK than on

the continent. So also is the A8cR {"axtist and repertoire") spend/net receipt ratio.

We examiue "net receipts" further below, for there is an issue as to what should be

taken into account for these. However whatever figures are taken the proposition is

valid.

(j) There is a substantial independent record company sector of the market in

the UK as compared with the continent~. This sector has increased significantly in the

years since Francis, providing greater competition between record compaxues and

25 greater opportunity for composers to have their works exploited. SuccessM release

b an independent in the UK may lead to successful release by way of licensing
y an H1

elsewhere.

30 (k) There is greater competition for top artists in the UK than on the

continent. A top artist obviously has a greater chance of successful exploitation (with

benefit to the composer) than one of lesser talent.

(1) The negotiations between BIEM and IFPI have, at least in the past,

Though we were told that Prance has a substantial independent sector operating in the t eld

of French music viith little international appeal,

unquantiTtable, and in any event the, upgrading did not go so far as to crea e an

absolute right as in most continental countries: this Tribunal is interpososed to hold the
ring. In the end we could not make much of all this in concrete terms, though we do

regard the increase in xights as something of a smaH plus factor in MCPS's favour
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elsewhere.
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included wider considerations than just rate. For instance in 1959 IFPI considered its

own viablity as a "union" (just as a monopoly labour union is concerned viith

"blacklegs") and the political problems vrhich might arise if relations with BIBM became

too hostile - such"as, BIBM's attitude in negotiations concerning international copyright

5 treaties. +gain, when the rate was raised to 8% of retail price in 1947 (vrhich is what

the unnegotiable 11% of PPD of today is intended to represent) one of the

considerations was forbearance by BIEM from pursuing a claim by its members that

the should have 50% of record industry broadcasting and pubhc performance
ey s

revenues.

10

(m) The BPI denied that it was represented by IFPI in the BIBM/IFPI

negotiations or that its members vrere in any way party to them. We accept this

deniaL If the negotiations were to cover the UK (and perhaps they could have done

15 in 1988) then they would have done so expressly.

We should, perhaps, say a word about "harmonisation." So far as the EC is

concexned, the Court of Justice has indicated that different rates may be justified in

different member states if there are different market conditions . What was

20 submitted to us was that it was desirable that the mechanical royalty rate should be

harmonised: it was not submitted that we vrere required by law to harmonise. The

BPI said, and we have accepted„ that the market was different here from that on the

continent. Moreover it is said why haxmonise up and not down? We do not think

we should be influenced by the idea of harmonisation.

As a further "comparable" the MCPS and CJC relied upon the agreement of the

Umbrella Orgamsation Limited to the AP contracts. Umbrella is an organisation of

small UK record companies (about 112 we were told). We do not know the share of

the UK market of Umbrella's rnexnbers - it must be quite small in view of the fact that

BPI's members account for at least 90% of commercial records. Nor do vre knovr

+ Ministae EuMic v 7'Curruer Case 395/87 P989} 4 C.M.LR. 243. The point arose vrhen it was

suggested that the rates charged by SACEM for performing rights were contrary to Art. 86 of the Rome

Treaty
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(m) The BPI denied that it was represented by IFPI in the BIBM/IFPI

negotiations or that its members were in any way party to them. We accept this

denial. If the negotiations were to cover the UK (and perhaps they could have done
15 in 1988) then they would have done so expressly.

We should, perhaps, say a word about "harmonisation." So far as the EC is

concexned, the Court of Justice has indicated that different rates may be justified in
different member states if there are different market conditions . What was

20 submitted to us was that it was desirable that the mechanical royalty rate should be
harmoxusedt it was not submitted that we were required by law to harmonise. The
BPI said, and we have accepted„ that the market was different here Rom that on the
continent. Moreover it is said why harmonise up and not down? We do not think
we should be influenced by the idea of harmonisation.

W THE UMBRELLA AGREEMENT

As a further "comparable" the MCPS and CJC relied upon the agreement of the
Umbrella Grgamsation Limited to the AP contracts. Umbrella is an organisation of
small UK record companies (about 112 we were told). We do not know the share of
the UK market of Umbrella*s rnexnbers - it must be quite small in view of the fact that
BPI's members account for at least 90% of commercial records. Nor do we know

+ Ministae abulic v Tourtuer Case 395/87 f1989} 4 C.M.LR. 248. The point arose when it eras
suggested that the rates charged by SACEM for performing rights were contrary to Art. 36 of the Rome
Treaty



much about the character of the members. the most direct evidence we had was froni

Mr. Jenner, a member of the Umbrella Council, who acts mainly as an artist's manager

but who also owns, vrith a partner, a small record company (of what size we were not

told). His evidence was mainly about his activities as a manager. The fact that vfe

- 5 know so little about UmbreHa members detracts somewhat from the value of the
'4

agreement as a "comparable".

We were told that UmbreHa had agreed to the, AP terms and an exchange of

10 correspondence evidences this. The Chairman of Umbrella wrote to the MCPS as

follows:

"The Umbrella regards the BIEM/IFPI rates as being both fair and reasonable.

We also believe that it is in the best interests of the industry as a whole that

there should be parity between the rates for UK mechanical royalties and other

European territories."

He also said that UmbreHa's members regard the AP terms as "both fair and

20 reasonable". Further it was made clear by Umbrella's Sohcitors that the Umbrella

agreement was negotiated as a result of its members approaching the MCPS and truly

reflected the views of its members.

30

By the agreement the members agree to the AP rate, but there is a transitional

period before the fuH AP rate, applies. The higher rates are mtroduced in two stages

(from 1st July 1990 to 30th June 1991, and from then to December 1991). So in fact

the full AP rates are not yet being paid. I+ was of course known that this reference

was on its way when the Umbrella agreement was made on 15th June 1990 and it was

to be expected that we would reach our decision before the end of 1991. The

agreement contains a provision to the effect that if this Tribunal fixes some other rate,

that other rate will apply from the date of our decision. So Umbrella members have,

at comparatively small cost, avoided the cost and expense of becoming a party to this

reference, avoided the dangers inherent m a "contractless situation", and yet they have

secured the benefit of any reduction of royalty we may make, such benefit coming into

immediate effect. This is very sensible, though tMs does mean that the agreement loses

some substantial value as a troe comparable. Umbrella were to a large measure

sitting on the sidelines agreeing to join the BPI record companies if they got a better

much about the character of the members- the most direct evidence we had was froru

Mr. Jenner, a member of the Umbrella Council, who acts mainly as an artist's manager

but who also owns, with a partner, a small record company (of what size we were not
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agreement was negotiated as a result of its members approaching the MCPS and truly
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secured the bene6t of any reduction of royalty we may make, such benefit coming into
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some substantial value as a true comparable. Umbrella were to a large measure
sitting on the sidelines agreeing to join the BPI record companies if they got a better



result than the AP contracts.

Having said that, we think this agreement does assist us to soxne smaH degree

incapable of numerical quanti6cation. It is one of the factors supporting a slight

increase from the present position and reducing the force of some of the BPI

submissions. The BPI, for instance, suggested that the rate of 93Vo would be such as

to drive at least some smaller record companies out of business. However here we

see some other smaH companies saying that the rate is "fair and reasonable" and

ultimately agreeing to pay if this TN&unal does not reduce the rate. Mr. Beloff

suggested that if the BPI were right, the Umbrella agreement is a "suicide note". The

point is weil made, but cannot be taken too far for the reasons we have given.

15 X "AVAILABLK PROFITS"

(i) Legal Considerations

20 We now turn to "available pro6ts" as a factor affecting royalty rates. Before

going further we must consider the MCPS/CJC submission that such profits are

irrelevant in law. The submission is put this way (by the CJC):

"If the result of imposing a particular rate wiH be to dissuade record companies

from maMng records to the overaH disadvantage of copyright owners, that would

obviously be material; but the fact that a higher rate might dent or diminish the

pro6ts of record companies is immaterial."

30 The point may be tested thus: suppose there were no evidence before us save

as to record company pro6ts and suppose the level of profits was unchaHenged.

Would we have no relevant evidence before us at aH, unless the level of profits

established that the record companies could not pay a highex royalty? At what point

does the level of pro6ts become irrelevant?

Harman J said this":

si AMC v phonographic peifoenanee 16.1.85 at p.17
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10

"If this tthe "guideline" consisting of the Snancial performance of the

broadcasting companiesj means that the Tribunal is entitled to say 'Look, these

people make large profits ...... so let us charge them a high royalty', that wouM

be, in my judgment, a wrong approach and an error of law. On the other hand

it must be proper for the Tribunal to consider "Are the companies solvent and t
maktng pxofits or are they strugghng and unable to afford any substantial sum't", )

smce this must affect what is 'reasoreble'. It could not be 'reasonable'o charge

a royalty that would put the broadcasting companies out of business."

Barman J added these important words (missing from the CJC quotation):

"In my view the guideline as expressed does not demonstrate any error of law

in itself. Its appHcation wiH need to be carefully considered on any further

appHcation herein."

We conclude from tMs that profits avaBable are a relevant consideration, but

QyQh ""=- ~ms be resurded as deteixninative. Mgh profitabHity in a hcensee may

20 be due to a variety of causes and it would not be right for a high royalty to foHow

automatically, any more than, say a monopoly gas company should charge profitable

compames moxe for its gas. Ve noted earlier that composers have, in their time,

xeHed upon a profits avaHable approach (in 1928) and we do not doubt that they would

do so again if the profits were high.

35

We are reinforced in our view by the approach of the Court of Appeal in the

C&netidine casess. In that case the cironnstances were very different from here. The

patentee (whose sales were being lost to the licensees on virtually a replacement basis)

was the party who created and maintained the market. It xelied upon 3 approaches-

reimbursement of cost coupled with return on capital (called "section 41"),

"comparables" and profit sharing. The profit shaxmg approach was the least attractive

to the court, but it was not ruled out as irrelevant in law. In that case, unHke here,

there was a very close comparable indeed and it was the prhnary (but even then not

the sole) factor in determination of royalty. Lloyd LJ pointed out one of the troubles

with a profit sharing approach is that:

"it pits matters so to speak, the wrong way round. It makes the Qcgnsee's

Saith Xiii k French Dd,'s (Crineridine) J'nfenlr P9%g R.P.C. 203.

"If this (the "guideline" consisting of the 6nancial perform "
broadcasting companiesj means that the Tribunal is entitled to say 'Look, these
people make large pro6ts ...... so let us charge them a high royalty', that woukl
be, in my judgment, a wrong approach and an error of law. On the other hand
it must be proper for the Tribunal to consider "Are the companies solvent and /J
making pro6ts or are they struggling and unable to afford any substantial suin'E",

] [

since this must affect what is 'reasonable'. It could not be 'reasonable'o charge
a royalty that would put the broadcasting companies out of business."

Harman J added these important words (missing from the CJC quotation):

"In my view the guideHne as expressed does not demonstrate any error of law
in itseK Its application will need to be careMly considered on any further
application herein."

We conclude from this that pro6ts available are a relevant consideration, but
o be re rded as determinative. High pro6tabiTity in a hcensee may

be due to a variety of causes and it would not be right for a high royalty to foHow

automaticaHy, any more than, say a monopoly gas company shouM charge pro6table
companies more for its gas. We noted earlier that composers have, in their time,
reHed upon a pro6ts available approach (in 1928) and we do not doubt that they woukl
do so again if the pro6ts were high.

We are reinforced in our view by the approach of the Court of Appeal in the
Cimeridine casesi. In that case the circumstances were very different from here. The
patentee (whose sales were being lost to the hcensees on virtuaHy a replacement basis)
was the party who created and maintained the market. It relied upon 3 approaches-
reimbursement of cost coupled with return on capital (caHed "section 41"),

"comparables" and pro6t sharing. The profit sharing approach was the least attractive
to the court, but it was not ruled out as irrelevant in law. In that case, unlike here,
there was a very close comparable indeed and it was the primary (but even then not
the sole) factor in determination of royalty. Lloyd LJ pointed out one of the troubles
with a profit sharing approach is that".

"it pits matters so to speak, the wrong way round. It makes the licensee's

Saith Zline chic French Lid.'s i'Cimetidine) Patents jj9901 R.P.C. 203.



reasonable remuneration the measure of what is an appropriate royalty instead

of [the licensor'sj"

And as Uoyd LJ went on to point out, the approach would lead to the conclusion that

if the hceasee made no pro6ts, then there would be no royalty at alL Indeed logic

would dictate that if the licensee is in loss the licensor should pay the licensee - ie.

there should be a negative royalty. Of course that is not, in individual cases, entirely

absurd: some authors pay publishers to publish their books. But that cannot be V

anything hke the norm, or appropriate for a collective pxoblem such as we have before

us

Finally in relation to this point of law we note that the US Copyright Tribunal

is enjoined by Statute to consider, inter alia,"a fair income" for xecord companies which

would of course mclude their pro6ts. That Tribunal is given the foHowing objectives:

"(a) To maximise the availaMity of creative works to the public;

(b) To afford the copyright owner a fair return for his creative work and the

copyright user a fair income under existing economic conditions;

(c) To rellect the relative roles of the copyright owrier and the coFJright user

in the product made available to the pubhc with respective xelative creative

contribution, technological contribution, capital investment, cost, risk, and

contribution to the opemng of new markets for creative expression, and media

for their communication;

(d) To minimise any disruptive impact on the structure of the industries

involved and on genexaHy pxevaiTing industry practices."

Mr. Beloff, consistently with his submission, said that not aH these considerations

are relevant here, even though we are to take into account "all the circumstances of the

case". We cannot see why each of those matters (even "relative roles" if we could) is

not "a circumstance of the case". We are not entirely sure about a question of "pure"

public interest (e.g. in a substantial and healthy record industry as such, or lower record

prices to the public as such). We say we are not sure because what is being hcensed

is a private xight and the public intexest as such is not self~dently a @levant

consideratiou to that. This is the point noted by the Whitford Onnmittee. We note

that Mr. Francis in rejecting a commercial agreement as relevant considered that what

reasonable remuneratioa the measure of what is an appropriate royalty instead
of jthe Hcensor'sP
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there should be a negative royalty. Of course that is not, in individual cases, entirely

absurd: some authors pay publishers to publish their books. But that cannot be

anything hke the norm, or appropriate for a collective problem such as we have before

PinaHy in relation to this point of law we note that the US Copyright Tribunal
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was "equitable so far as the parties were concerned might not b qot be equitable to the

public. However we do not think that this point matters, for the pubHc interest in this

reference appears to us to coincide with the interests of the parties. The stronger the

industry, the better off are composers, artists and aH concerned. And a short-term

5 gain to the pubHc if the royalty rate were reduced (assuming it were passed on m

reduced prices) might operate to prejudice the pubHc interest in composition.

(ii) Factual position and weight

Coopers conducted an investigation into "available proGts". They surveyed both

UK and continental recoxd conipanies both large and smalL The retuxns of individual

coxnpanies vere conGdential so the MCPS and CJC have had no opportunity of

checking the underlying data. The response to the survey was not complete - for the

UK it was about 75% of the industry (including aH the "majoxs") and for the European

countries surveyed rather less. Coopers crosswhecked from audited or managexnent

accounts wherever possible. We are satisGed they did their best. It does not follow

that the Ggures obtained should be taken as reliable to the precision indicated in the

Coopers report. The concept of "soft" and "hard" numbers was canvassed in arguxnent

and one of our problems is that we are not able to teH how "hard" a particular number

may be.

One thing we can say. The most substantial attack on the Coopers'onclusions

was based upon a misconception as to "hcence income". To measure the proGts

Coopexs had to take account of royalties paid by and received by UK record

companies. Mr. RenshaH of KPMG Peat Marwick McLintock ("Peats"), another

distinguished firm of accountants suggested that the amount of royalties paid to UK

companies was considerably understated. We are satisfied that the reasons he gave

(though no fault of Mr. RenshaH or Peats) were erroneous. That is not to say we

were satisfied about the licence incoine in the Coopers'alculations. It seems that

sister coxnpanies in multi-national record companies pay each other a standard rate for

aH items in their respective catalogues. This was taken as 22%. We find this

conception-(although iu no way underhand or devious) somewhat artiGcial and

distorting. An actual arm's length bargain for items actually taken might have given

a different overaH figure.
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industry, the better off are composers, artists and all concerned. And a short-term

5 gain to the pubHc if the royalty rate were reduced (assuming it were passed on in

reduced prices) might operate to prejudice the pubHe intexest in composition.

(ii) Factual position and weight

Coopers conducted an investigation into "available profits". They surveyed both

UK and continental recoxd companies both large and smaH. The returns of individual

companies were confidential so the MCPS and CJC have had no opportunity of
checking the underlying data. The response to the survey was not complete - for the
UK it was about 75Fo of the mdustry (including aH the "majors") and for the European
countries surveyed xather less. Coopers crosswhecked from audited or management
accounts wherever possible. We are satisfied they did their best. It does not follow

that the figures obtained should be taken as reHable to the precision mdicated in the
Coopers report. The concept of "soft" and "hard" numbers was canvassed in argument
and one of our problems is that we are not able to teH how "hard" a particular number

may be.

One thing we can say. The most substantial attack on the Coopers'onclusions
was based upon a misconception as to "hcence income". To measure the profits
Coopers had to take account of royalties paid by and received by UK record
companies. Mr. Rensha]l of KPMG Peat Marwick McLintock ("Peats"), another
distinguished firm of accountants suggested that the amount of royalties paid to UK
companies was considerably understated. We are satisfied that the reasons he gave

(though no fault of Mr. Renshall or Peats) were erroneous. That is not to say we

were satisfied about the licence income in the Coopers'alculations. It seems that
sister companies in multi-national record companies pay each other a standard rate for
aH items in their respective catalogues. This was taken as 22%. We find this

conception-(although in no way underhand or devious) somewhat artificial and
distorting. An actual arm"s length bargain for items actuaHy taken might have given
a different overall figure.



We do not find it necessary to delve further into the 6ne details of the 6gures.

We conclude overall that the UK record companies as a whole are not making

5 exorbitant pro6ts having regard to the risks involved. We do not think it greatly

matters that the major companies are parts of multi-national enterprises - we are

essentially looking at the UK position in order to 6x the UK royalty rate. And the

UK subsidiaries are independently 6nancially accountable.

20

The level of pro6tabiTity is, moreover, in our view only a factor to be taken into

account in assessing royalty - more as a cross-check than anything else. The Ggures

we have are for 3 years only - and as the MCPS pointed out, vary from year to year.

We note that before the US Tribunal the record companies urged that they might go

bankrupt if the rate was raised substantially. Here Mr. Kentridge put it less

dramatically - as curtailing their activities somewhat. Mr. Beloff says the record

companies are merely "crying wolf'. We do not Gud either position taken as being

necessarily true. As we say, it is su6icient for our purposes to decide that the

companies are not making exorbitant profits. The vIeight to be attached to such

finding is to indicate that a substantial increase in royalty should be viewed with care,

and no more. Ef we had been satis6ed that the mechanical.copyright was truly worth

95% then we would not have regarded the level of pro6tabiTity as necessarily

preventing us from affirming the higher rate.

Since the BPI case for lowering the royalty was founded entirely upon "available f

pro6ts" and a comparison between pro6ts here and in Europe, it follows that we reject

it. Available ro6ts are too flimsy a basis for such an approach.

30

We have concluded that the rate should be 8,5% of PPD. This is a value

35 judgment rather than the result of any precise mathematical calculation. We do not

think any such calculation is possible. It is based on our overall assessment of all the

evidence and arguinents of both sides. Before setting out our principal reasons and
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comfort from what Hoffmann 3

stating our conclusions on particular points, we take comfort from

said recently in an appeal from this Tribunal~:

''Thus the Tribunal found itself with very httie guidance other than its own

expertise and general impressions of the evidence, engaged in ail exercise in

whiCh it is notoriously easier to be right than to explain why."

X OUR MAIN REASONS 'FOR OUR CONCI USION ON RATE

(a) %e started by taking the current factual position. The basic 6Y.% of

retail price established in 1928 had lasted for over 60 years~, The record industry

had thrived in that time internationally. And of especial importance, the UK

I& recording industry had established a particularly important position in the vorld-

especially in the last 20 years or so. The existing rate vras a feature of that recording

industry. The success of the industry vras of course contributed by and to the benefit

of all, companies, composers and artists. It seemed to us that we ought not to disturb

the existing position substantially unless vre found good cause.

20

30

(b) Vfe then asked ourselves whether there was any objective evidence that

composers as a class vrere being underpaid. Of course such evidence would be hard

to come by. whatever the rate, there would be composers earmng little from their

inechanical royalties. Modern classical composers mostly fall within that class, as vras

the case at the time of Francis and nothing can be done about it by this Tribunal. Vife

were not given any figures by the MCPS as to hovr composers'echanical earnings are

spread, but a PRS document showing brackets of performing rights earnings indicated

that there must be a few very high earners and inany who earn not much~. Further

it must of course be the case that earnings will go up and down from year to year so

that a composer in a higher bracket one year may fall down a bracket for the next.

'Shat ~ould have persuaded us that the 'established rate is too low is evidence that

collectively the craft or profession of composition vras earning so little that it was in

ZRS v BUDA 9th March 1991, unrep.

Translated by agreement into nplifts on PPD from 1982 but this made no material difference.

+ ln 1989 68% of writer members of the PRS received Mo or less. Publisher members 68ures

werc not given by the PRS
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were not given any figures by the MCPS as to how composers'echanical earnings are
spread, but a PRS document showing brackets of performing rights earnings indicated
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+ ln 1989 68% of writer members of the PRS received Mo or less. Publisher members fi8urcs
werc not givca by the PRS



dcdine.

In fact the evidence pointed somewhat the other way. With the success of the f

industry there have been both more works and more successful works. This suggests i

5 that the ixnnposition craft or profession is collectively still attractive. Of course thi»
'4

may in part be for other than commercial reasons, but certainly there is no indication

that composers are not coming forward because of the money.

(c) We should add that we of course received subjective evidence from

10 individuals who considered the rate too low, sometimes based on the composers'orensic

questions. But then there will always be people who would like to earn more.

As Mr. Waterman put it:

"It is very difficult when somebody says: 'But you have got enough dosh

aint you?', the question I ask isDoes anybody ever have enoughdash?"'e

also received subjective evidence the other way, that composers were getting

enough. Mr. Dickens of %HA (Warner) saw the matter as a moral question. His

20 view was based upon what he saw as the relative contribution of composer and record

company. We did not find such expressions of personal opinion as helpful either

way.

25 (d) We had, of course, already considered "coinpxrbblc" but for the reasons

we have given did not fmd any close comparable. As we have indicated we concluded

that BIBM should be "scaled down" and that our final figure was not an inappropriate

"scaling down" from 959o allowing for the other matters in which we have differed

from BKM. And as we have indicated we thought that Umbrella and the increase

30 in legal rights were plus factors.

(e) We took into account those features of the "Systems" matters which

affected rate somewhat, namely items I, 3, K, and L We also took into account the

35 fact that the record companies gain a little from the fact that MCPS takes over
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dlstnbut,ou to authors%. Fu~her, as ~mpared with the ryth the statuto scheme, MCPS lose

the beneGt which came from the absence of pro-rating nt* in the statutory scheme-

(f) %e considered the submission of the BPI that under the Scheme as

operated there was earlier'istribution to composers than there was in continental

Europe. However we also heard that in some parts of continental Europe record

companies paid advances in respect of royalties. Moreover mere slowness by th

copyright holder's agent in paying him appears to be a matter solely between those tw

parties. So in the end nothing turned on this point.

20

(g) %'e also considered the problem another way - via "effective rates." There''re
problem 'th these of ascertaining vtith accuracy what sales receipts and royalties

paM actuaHy are (as to which there, must be some "softnessu in the figures) and the

problem of ascertaining how much of the sales is of non~pyright material, Attempts

were made to aHow for this (and for the "CD break') But again the figures given

have a degree of uncertainty about them. Given aH that, Coopers suggested that the

proposed MCPS royalty xate vrould push the UK to the top of the European league .

%e axe not satisGed that the numbers axe precise enough to say that, but we think

that the figures do show Grstly that the position is not the same in aH European

countries (a in shovring that BIEhi/IM is b no means a uniform rate) and secondly

that the rate we have Gxed is not out of line with other countries. It is towards the

lower end of the scale and no moxe. And the special position of the UK industry

justiGes its being in that area.

{h) The MCPS raised a furthex point on "effective rate". They said that it

had faHen since the time of Francis. %hether it has in other countries was not

investigated. In the end we vere able to form no clear conclusion on this point. Nor

30 do we think it important: of more signiGcance is the pxeceding point.

Coo rs ascertained from their UK respondents that they put the cost to them of accounting

direct to puLhers at about 037% of net receipts from recora sales. Like many other gures it

35 cannot be taken as too accurate. Continental European companies do not account direct

' h f h t P th re vvas a reduction in effective, rate from the Coopers
Alloviinu f'or the, fact that m rance ere

table because oF the television advertised products referred to above.
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had faHen since the time of Francis. %hether it has in other countries was not
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(i) %e of course bore in mind that the statutory rate o y ppa lied to second

and subsequent recordings but also in effect set the rate for a first recording~. But

that ln itself did not seem significant.

(j') Another approach we considered was by a comparison with artists'oyalties

If the artists share had risen significantly ln recent years it might have been

some sort of indicator that composers'oyalties had faHen behind. However, we

received conflicting evi ence on e ofl d o the point. %e formed the overall view thatartists'oyalties

had risen somewhat. But the net effect of the increase was difficult to gauge

because there was evidence that in many cases artists were required to meet out of

royalties a larger part of some of the production and promotion costs than they mould

have met at the time of Francis. Further, not only are such royalties individuaHy

als
negotiated but it is frequently the case that a non-returnable advance of substanti size

is made. On the other hand it was said that composers'osts had risen too and

certainly some composers now use expensive equipment, though there were no figures

as to this for comparison as a class. In the result we were unable to make any fmding

based on a parallel with artists'oyalties.

20 (k) One other figure did seem to us of some importance, %e learned that

the proportion of mechanical royalties paid by composers to publishers in recent years

had fallen. Now, as some sort of norm, the figure is 25Vo of the income; m earlier

years it was more of the order of 50%o. The BPI submitted that this reflected the fact

that it was the record companies who were doing more and more to promote the sales

25 of records and thereby, inter alia, to create a market for the music itself. It was said

that the pubHshers now had a lesser role and so were being paid less. certainly the

picture has changed dramatically since 1928 when, as we noted above, the record

companies were not the innovators in introducing new works.

30 Vife say this is of some importance because it is normaHy the case incase in the .

licensing of an intellectual property right that regard is had to the relative functions of

Hcensor and licensee in bringing the product the subject of th ge ri ht to market. If it

is the licensor who does all the work and take most of the risk and the Hcensee merely

rides on that work, then this is a factor pointing to a higher royalty. But if it is the

35 Hcensee who does most of the work then he would normally expect to pay leg by way

The rate eras both a floor and ceiling in practim.
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of royalty.

10

%e add that we heard evidence that publishers do perform a number of

important functions, e.g. in some cases provide studios for making of demo tapes;

some composers also employ managers who discharge some of the functions which

publishers might have undertaken before; and some of the remarks by some record

company witnesses seemed exaggerated. But vre found the anecdotal evidence less

convincing than the change in shares of the royalty; and to the extent that that change

further reflects the assumption by the record companies .of some of the erstwhile

promotional functions of the publishers, we regard it as a factor pointing to a somewhat

lower rate of royalty than would otherwise have been awarded.

Vile also heard particularly sterile~ evidence and debate as to the relative

creative roles of composers on the one hand and record companies and performers on

15 the other. %hat song the siren sang may not be beyond all conjecture, but what

certainly is beyond us is any assessment as to whether there has been any change in

their relative importance over the years.

20 (l} Finally we should say something about the decisions of foreign tribunals,

namely those, in the USA, Germany and Australia. None of the tribunals in those

countries was able to perform a precise calculation, which does not surprise us.

Although it was interesting to see what was argued, none of these decisions could really

assist us more than to provide a cross-check on the figure we settled upon ourselves-

25 to make sure the UK was not well out of line with other countries.

CONCMSION

30 %e wish to conclude by thanking all the parties for their exceptionally high

standards of presentation of the voluminous papers and their mutual co-operation in

enabling this reference to be heard. V/e express the hope that they mill now also be

able to co-operate in working out the fine detail of the Scheme. %e also hope that

the Scheme as finally vrorked out will be sufficiently "user-friendly" that record

35 companies in the UK will not (as one company has at present done} find it preferable

of royalty.
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to use the services of a continental collecting society, the effect of &which, amongst other

things is, that copyright holders may receive less because they have to pay higher

overall commissions.

1st November 1991
For the Tribunal
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AA Kx. D-106-DP

ThiS Settlement Agreement is dated the ~ $ day of September 2006 and is
made between:

(1) Mechanical-Copyright Protection Society Limited whose registered office is at 29-33

Berners Street, London W1T 3AB; and

(2) Performing Right Society Limited whose registered office is at 29-33 Bemers Street,

London W1T3AB; and

(3) British Academy of Composers & Songwriters whose registered office is at 25-27 Berners

Street, London W1T3LR; and

(4) The British Phonographic industry Limited whose registered office is at Riverside Building,

County Hall, Westminster Bridge Road, London SE1 7JA; and

(5) iTunes S.a.r.l. whose registered office is at 6 rue Heinrich Heine, L-1720, Luxembourg; and

(6) 02 (UK) Limited whose registered office is at 260 Bath Road, Slough, Berkshire, SL1 4DX;

and

(7) T-Mobile International (UK) Limited whose registered office is at Building 4, Hatfield

Business Park, Hatfield, Hertfordshire AL10 98W; and

(8) Vodafone UK Content Services Limited whose registered office is at Vodafone House, The

Connection, Newbury, Berkshire RG142FN; and

(9) Orange Personal Communications Services Limited whose registered office is at St James

Court. Great Park Road, Almondsbury Park, Bradley Stoke, Bristol, BS32 4QJ.

Recitals

A Terms used in these Recitals shall have the meanings ascribed to them in Clause 1 of this

Settlement Agreement.

B MCPS and PRS promulgated a series of interim, non-precedentiai, one-year joint licensing

schemes including the JOL for the provision of Online and Mobile Music services to the public

in the UK for private use.

C The JOL has been referred to the Copyright Tribunal by the BPI and others, and Notices of

Intervention in each of the References have been served by each of iTunes, the MNOs and

the Academy.

D MCPS, PRS, the Academy and the Settling Applicants have agreed to resolve their disputes in

relation to the JOL and the References as set out below.
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(6) 02 (UK) Limited whose registered office is at 260 Bath Road, Slough, Berkshire, SL1 4DX;

and

(7) T-Mobile International (UK) Limited whose registered office is at Building 4, Hatfield

Business Park, Hatfield, Hertfordshire AL10 98W; and

(8) Vodafone UK Content Services Limited whose registered office is at Vodafone House, The

Connection, Newbury, Berkshire RG142FN; and

(9) Orange Personal Communications Services Limited whose registered office is at St James

Court. Great Park Road, Almondsbury Park, Bradley Stoke, Bristol, BS32 4QJ.

Recitals

A Terms used in these Recitals shall have the meanings ascribed to them in Clause 1 of this

Settlement Agreement.

B MCPS and PRS promulgated a series of interim, non-precedentiai, one-year joint licensing

schemes including the JOL for the provision of Online and Mobile Music services to the public

in the UK for private use.

C The JOL has been referred to the Copyright Tribunal by the BPI and others, and Notices of

Intervention in each of the References have been served by each of iTunes, the MNOs and

the Academy.

D MCPS, PRS, the Academy and the Settling Applicants have agreed to resolve their disputes in

relation to the JOL and the References as set out below.



It is agreed:

Definitions and Interpretation

1.1 Academy means the British Academy of Composers 8 Songwriters.

Applicant means any of the BPI, MusicNet (UK) Limited, Yahoo I (UK) Limited, AOL (UK)

Limited, Rea!Networks Limited, Napster LLC, Sony United Kingdom Limited, ITunes S.a.r.l and

the MNOs.

BPI means the British Phonographic industry Limited.

Copyright Tribunal means the statutory body estabiished pursuant to Section 145 of the

Copyright, Designs and Patents Act 1988 (as amended) and any statutory successor to that

body.

IFPI means the Internationai Federation of the Phonographic Industry.

iTunes means iTunes S.a,r,l.

iTunes'isputed Contention has the meaning ascribed to it in clause 3.2 below.

Interveners means together iTunes and the MNOs.

JOL means the Licensing Scheme for the provision of online and mobile Music Services to the

public for private use for the calendar year ending 31 December 2005.

Ucensed Service has the meaning ascribed to it in the Scheme.

MCPS means Mechanical-Copyright Protection Society Limited.

MNOs means together 02 (UK) Limited, T-Mobile International (UK) Limited, Vodafone UK

Content Services Limited and Orange Personal Communications Services Limited.

MNOs'isputed Contention has the meaning ascribed to it in clause 3.1 below.

PRS means Performing Right Society Limited.

References means together the References commenced before the Copyright Tribunal and

numbered 84/05, 85/05, 86/05, 87/05, 88/05, 89/05 and 90/05 of the JOL against MCPS and

PRS.

Scheme means the joint MCPS and PRS scheme attached hereto and marked Schedule 1,

save as amended by any decision of the Copyright Tribunal in the References in relation to the
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ITunes'isputed Contention, for iTunes, and in relation to the MNOs'isputed Contention, for

the MNOs

Settlement Agreement means this Settlement Agreement including Schedules 1, 2 and 3.

Settling Applicants means together the BPI, i(Tunes and the MNOs.

1.2 Headings are for ease of reference only and shall not be taken into account in construing the

Settlement Agreement.

2 The Scheme

MCPS and PRS shall forthwith offer to iTunes (subject to the iTunes'isputed Contention)

and to the MNOs (subject to the MNOs'isputed Contention), and shall offer to Full Members

of the BPI from time to time during the term of the Scheme, to license each of them on the

terms of the Scheme, and each of the Interveners shall agree to be bound by the terms of the

Scheme, subject to the iTunes'isputed Contention and the MNOs'isputed Contention as
the case may be.

3 Advertising Revenue

3.1 The Settlement Agreement shall be varied insofar as it relates to the MNOs as set out in this

Clause 3.1. All terms of the Settiement Agreement shall apply to the MNOs as they apply to

the BPl, save that the MNOs shall be entitled to continue as Interveners in the References

solely for the purpose of contending before the Copyright Tribunal that revenue derived from

advertising, sponsorship and commissions on or in connection with a Mobile Licensed Service

should only be included within Gross Revenue as defined in the Scheme where that revenue

is earned as a result of an advertisement, sponsorship or a click-through link located on a

page of e Licensed Service from which the Mobile Licensed Service is actually offered (subject

to apportionment where other services not requiring a licence are offered from the same

page), and only where that Mobile Licensed Service is offered to the User for free ("the

IINOs'isputed Contention")

3.2 The Settlement Agreement shall be varied insofar as it relates to iTunes only as set out in this

clause 3.2. All terms of the Settlement Agreement shall apply to iTunes as they apply to the

BPI, save that iTunes shall be entitled to continue as an Intervener in the References solely for

the purpose of contending before the Copyright Tribunal that revenue derived from

advertising, sponsorship and commissions on or in connection with a Licensed Service should

only be included within Gross Revenue as defined in the Scheme where that revenue is

earned as a result of an advertisement, sponsorship or a click-through link located on a page

of a Licensed Service from which the Licensed SerAce is actually offered (subject to

apportionment where other services not requiring a licence are offered from the same page),
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and only where the Licensed Service is offered to the User at a price which has been

artificially depressed to reflect such revenue ("the iTunes'isputed Contention").

4 Identitjj of the Licensee

The Licensee for the purposes of the Scheme shall be restricted to the Music Service

Provider, as defined in the Scheme.

5 Term

The Scheme shall apply from 1 July 2006 to 30 June 2009. For the avoidance of doubt, the

Scheme will terminate automatically on 30 June 2009,

6 Podcasting

Podcasting Services shall be excluded from the Scheme.

7 Other terms

7.1 Neither the Settlement Agreement nor the Scheme shall set any precedent for the licensing of

musical works in the ofliine environment.

7.2 MCPS and PRS confirm their view that:

7.2.1 there is uncertainty as to how the UK online music industry may continue to develop in the

future;

7.2.2 there are significant differences that exist between the ofAine and online exploitation of

musical works (including both audio-only and audio-visual products); and

7.2.3 the Settlement Agreement and the Scheme should not, other than in relation to the

References, set any precedent in relation to the licensing terms for the online or mobile

provision of music.

7,3 The Settling Applicants do not agree with the view of MCPS and PRS referred to in clause 7.2

above.

7.4 The BPI shall forthwith notify IFPI and other national group members of IFPI of the contents of

Clause 7.1 above.

7.5 MCPS and PRS shall forthwith notify BIEM.and CISAC and those of their respective member

societies involved in the administration of music rights of the contents of Clause 7.1 above.
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7.6 MCPS and PRS confirm that Vodafone's Radio DJ service in its current form is a Webcasting

Subscription Service for the purposes of the Scheme.

7.7 MCPS and PRS confirm that part A of the application form referred to in the definition of

Agreement in the Scheme shall be drafted in good faith by MCPS and PRS by 4pm on 20

October 2006 and shall include only non-contentious, factual and current information about the

Licensee and the Licensee's Music Service.

7.8 MCPS and PRS on the one hand and the Settling Applicants on the other hand will negotiate

in good faith what minima should apply to "long" (for example more than 10 minutes) and
"short" (for example of less than one minute) tracks. Should these negotiations not be

concluded by 10 November 2006, any of the MCPS, PRS or any of the Settiing Applicants

may refer the question as to what minima for "long" and "short" tracks (as referred to above)

should apply for the period of the Scheme to an expert for determination. The identity of such

expert shall either be agreed or, in the absence of such agreement within 7 days of the notice

of referral, shall be determined by the Chairman for the time being of the Bar Council. MCPS,

PRS and the Settling Applicants will seek to agree the procedure for the conduct of any expert

determination. If such agreement is not reached within seven (?) days of the appointment of

the expert, the expert shall have power to set the procedure for the expert determination

8 Online Music Services prior to 1 July 2006

8,1 If and to the extent that any of the inteiveners has in respect of its online and/or mobile use of

any Musical Work prior to 1 July 2006, faiied to make any payment and/or has failed to provide

any reporting and accounting data due to MCPS and/or PRS pursuant to the terms of any
licence granted to it by MCPS and/or PRS in relation to the provision of any of its Licensed

Services, such intervener shall:

8.1.1 within twenty-one (21) days of the Settlement Agreement provide MCPS and PRS with full and

accurate reporting and accounting data for its online and/or mobile Music Services prior to 1

Juiy 2006 in accordance with its existing licence;

8.1.2 pay any invoice issued by MCPS and/or PRS in relation to the provision of its Licensed

Service prior to 1 July 2006 and calculated based on the data supplied in accordance with its

existing licence within twenty-one (21) days of the date of such invoice; and

8.1.3 if any such invoice is not paid within twenty-one (21) days of the date it is issued, pay MCPS

and/or PRS interest on the outstanding balance from time to time of such invoice calculated in

accordance with the terms of its existing licence.
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8.2 If and to the extent that any Intervener has not been licensed by MCPS and/or PRS in respect

of its online and/or mobile use of any Musical Work for any period prior to 1 July 2006, such

Intervenershall:

82.1 within twenty (20) days of the date this Settlement Agreement apply for a licence in

accordance with the terms of the JOL in respect of such period prior to 1 July 2006 (and if it

fails to do so, it shall be deemed to be subject to the terms of the JOL) and within forty-one

(41) days of the date of this Settlement Agreement provide MCPS and PRS with full and

accurate reporting and accounting data for its online and/or mobile music services prior to 1

July 2006 in accordance with the terms of the JOL;

8.2.2 pay any invoice issued by MCPS and/or PRS in relation to the provision of its online and/or

mobile Music Services prior to 1 July 2006 and calculated based on the data supplied in

accordance with the JOL within twenty-one (21) days of the date of such invoice; and

8.2.3 if any such invoice is not paid within twenty-one (21) days of the date of such invoice, pay
MCPS and/or PRS interest on the outstanding balance from time to time of such invoice

calculated in accordance with the terms of the JOL.

8.3 In calculating the amount to be invoiced pursuant to clauses 8.1.2 and 8.2.2 above, MCPS

and/or PRS shall give credit for any payment received from the Intervener in relation to

royalties due under its existing licence or the JOL as the case may be for any period prior to 1

July 2006.

8.4 For the purposes of this clause 8, the expressions Music Services and Musical Work shall

have the meanings respectively ascribed to them in the JOL.

8.5 Each of the Interveners agrees to report and account to MCPS and PRS in respect of its

online and/or mobile use of any Musical Work from 1 July 2006 pursuant to and during the
term cf the Scheme.

8.6 Within twenty-one (21) days of the date of this Settlement Agreement, each of the Interveners

shall provide MCPS and PRS with full and accurate reporting and accounting data for its

online and/or mobile Music Services for each completed month since 1 July 2006 pursuant to

the Scheme.

8.7 Each of the Interveners shall pay any invoice issued by MCPS and/or PRS in relation to the

provision of its online and/or mobile Music Services during each completed month since 1 July

2006 within twenty-one (21) days of the date of such invoice.

8.8 If any such invoice, as referred to in Clause 8.7, is not paid within twentywne (21) days of the

date it is issued, the relevant Intervener shall pay MCPS and/or PRS interest on the

8.2 If and to the extent that any Intervener has not been licensed by MCPS and/or PRS in respect

of its online and/or mobile use of any Musical Work for any period prior to 1 July 2006, such

Intervener.shall

82.1 within twenty (20) days of the date this Settlement Agreement apply for a licence in

accordance with the terms of the JOL in respect of such period prior to 1 July 2006 (and if it

fails to do so, it shall be deemed to be subject to the terms of the JOL) and within forty-one

(41) days of the date of this Settlement Agreement provide MCPS and PRS with full and

accurate reporting and accounting data for its online and/or mobile music services prior to 1

July 2006 in accordance with the terms of the JOL;

8.2.2 pay any invoice issued by MCPS and/or PRS in relation to the provision of its online and/or

mobile Music Services prior to 1 July 2006 and calculated based on the data supplied in

accordance with the JOL within twenty-one (21) days of the date of such invoice; and

8.2.3 if any such invoice is not paid within twenty-one (21) days of the date of such invoice, pay
MCPS and/or PRS interest on the outstanding balance from time to time of such invoice

calculated in accordance with the terms of the JOL.

8.3 ln calculating the amount to be invoiced pursuant to clauses 8.1.2 and 8.2.2 above, MCPS

and/or PRS shall give credit for any payment received from the Intervener in relation to

royalties due under its existing licence or the JOL as the case may be for any period prior to 1

July 2006.

8.4 For the purposes of this clause 8, the expressions Music Services and Musical Work shall

have the meanings respectively ascribed to them in the JOL.

8.5 Each of the Interveners agrees to report and account to MCPS and PRS in respect of its

online and/or mobile use of any Musical Work from 1 July 2006 pursuant to and during the
term of the Scheme.

8.6 Within twenty-one (21) days of the date of this Settlement Agreement, each of the Interveners

shall provide MCPS and PRS with full and accurate reporting and accounting data for its

oniine and/or mobile Music Services for each completed month since 1 July 2006 pursuant to

the Scheme.

8.7 Each of the Interveners shall pay any invoice issued by MCPS and/or PRS in relation to the

provision of its online and/or mobile Music Services during each completed month since 1 July

2006 within twenty-one (21) days of the date of such invoice.

8.8 if any such invoice, as referred to in Clause 8.7, is not paid within twenty-one (21) days of the

date it is issued, the relevant Intervener shall pay MCPS and/or PRS interest on the



outstanding balance from time to time of such invoice calculated in accordance with the terms

of the Scheme.

8.9 The BPI shall use reasonable endeavours to encourage its members who are or have been

Music Service Providers to comply with the obligations referred to in Clauses 8.1 to 8.8 above

as if references to Interveners were to such members.

8.10 MCPS and PRS agree that they will consider in good faith any reasonable request made by an

Intervener or a member of the BPI for a variation to the terms set out in this Clause 8, such

variation to be set out in a confidential side letter between any such Intervener or member of

the BPI and MCPS and PRS.

9 Further cooperation between the Parties

9.1 Given the fast-evolving nature of the UK online and mobile market, each of the Settling

Applicants, MCPS and PRS agrees, in order to improve their understanding of the UK market,

to facilitate future licensing arrangements, and to help to avoid a reference of the scheme(s)

promulgated by MCPS and/or PRS in relation to the provision of online and mobile music in

the UK after the expiry of the Scheme, the Settling Applicants, MCPS and PRS shall every

quarter during the operation of the Scheme and on a strictly private and confidential basis:

9.1.1 exchange as between MCPS and PRS on the one hand and each of the Settling Applicants on

the other hand information about relevant developments in the UK online and mobile music

market, including as to licensed services, business models and pricing; and

9.1.2 unless otherwise agreed by MCPS and PRS on the one hand and each of the Settling

Appiicants on the other hand, meet on a quarterly basis to discuss the information exchanged
pursuant to clause 9.1.1 above. For the avoidance of doubt, MCPS and PRS may be
represented at such meetings by its management and/or by members of the MusicPublishers'ssociation

Board and BPI may be represented by its management and/or by members of the

BPI Council or Rights Committee. The disclosure of confidential information by a Settling

Applicant to any person other than the authorised management representatives of MCPS and

PRS shall be subject to the consent of the disclosing Settling Applicant, such consent not to

be unreasonably withheld, and the agreement of appropriate confidentiality arrangements,

such agreement not to be unreasonably withheld by the disclosing Settling Applicant.

9.2 In the event that these meetings do not result in agreement between the Settling Applicants,

MCPS and PRS as to the licence terms that should apply from 1 July 2009 in relation to the

provision of online and mobile music in the UK, then MCPS and/or PRS shall produce and

provide to the Settling Applicants on or before 1 May 2009 a proposed scheme or schemes
which it and/or they propose should take effect from 1 Juiy 2009. If MCPS and/or PRS fail to
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provide such a scheme or schemes by that date, then and only then may the Settling

Applicants or any of them refer the Scheme to the Copyright Tribunal.

10 Universal Music Complaint

The BPI shall provide to MCPS and PRS on the date of the Settlement Agreement a letter

signed by Universal Music Group withdrawing with immediate effect as against MCPS and

PRS its complaint to the EU Commission (Case COMP C2/39.237 Universal Music v.

collecting societies and publishers) in the form attached hereto and marked Schedule 2.

11 Costs

11.1 Subject to Clause 11.2, MOPS, PRS, the Academy and the Settling Applicants agree that, as
between themselves, each shall pay all of its own costs in relation to and/or incurred and/or for

which it is already obliged to pay at the date of this Settlement Agreement as a result of the

References. For the avoidance of doubt, to the extent that there are any existing Copyright

Tribunal costs awards in the References as between MCPS, PRS, the Academy and the

Settiing Applicants, those awards shall not be enforced.

11.2 Clause 11.1 shall not apply to costs incurred by MCPS, PRS, the Academy, iTunes and the

MNOs after the date of this Settlement Agreement in relation to the MNOs'isputed
Contention end/or iTunes'isputed Contention and these costs shall be costs in the

References.

12 Settlement Terms

12.1 The Settlement Agreement, as varied for iTunes pursuant to Clause 3.2 above and for the

MNOs pursuant to Clause 3.1 above, is on the basis that:

(a) save for the purposes of the pursuit by the MNOs of the MNOs'isputed Contention

and the pursuit by iTunes of the iTunes'isputed Contention, it is in full and final

settlement of all daims and disputes between each of the Settling Applicants on the one

hand and each of MCPS and PRS on the other hand howsoever arising directly or

indirectly out of or in connection with the exploitation of Repertoire Works (as defined in

the Scheme) prior to 1 July 2006 (where such exploitation would otherwise have fallen

within the scope of the JOL) or the JOL and/or any of the References. For the

avoidance of doubt, (i) nothing in this Settlement Agreement including this Clause

12.1(a) shall prevent any Settling Applicant from later referring to the Copyright Tribunal

or otherwise challenging any podcasting scheme or licence promulgated or proposed

(currently or in future) by MCPS and/or PRS; (li) nothing in this clause 12.1(a) shall

prevent the MCPS and PRS from enforcing their rights pursuant to this Settlement

Agreement.

provide such a scheme or schemes by that date, then and only then may the Settling

Applicants or any of them refer the Scheme to the Copyright Tribunal.

10 Universal Music Complaint

The BPl shall provide to MCPS and PRS on the date of the Settlement Agreement a letter

signed by iJniversa'i Music Group withdrawing with immediate effect as against MCPS and

PRS its complaint to the EU Commission (Case COMP C2/39.237 Universal Music v.

collecting societies and publishers) in the form attached hereto and marked Schedule 2.

41 Costs

11.1 Subject to Clause 11.2, MCPS, PRS, the Academy and the Settling Applicants agree that, as
between themselves, each shall pay all of its own costs in relation to and/or incurred and/or for

which it is already obliged to pay at the date of this Settlement Agreement as a result of the

References. For the avoidance of doubt, to the extent that there are any existing Copyright

Tribunal costs awards in the References as between MCPS, PRS, the Academy and the

Settiing Applicants, those awards shall not be enforced.

11.2 Clause 11.1 shall not apply to costs incurred by MCPS, PRS, the Academy, iTunes and the

MNOs after the date of this Settlement Agreement in relation to the MNOs'isputed
Contention and/or iTunes'isputed Contention and these costs shall be costs in the

References.

12 Settlement Terms

12.1 The Settlement Agreement, as varied for iTunes pursuant to Clause 3.2 above and for the

MNOs pursuant to Clause 3.1 above, is on the basis that:

(a) save for the purposes of the pursuit by the MNOs of the MNOs'isputed Contention

and the pursuit by iTunes of the iTunes'isputed Contention, it is in full and final

settlement of all claims and disputes between each of the Settling Applicants on the one

hand and each of MCPS and PRS on the other hand howsoever arising directly or

indirectly out of or in connection with the expioitation of Repertoire Works (as defined in

the Scheme) prior to 1 July 2006 (where such exploitation would otherwise have fallen

within the scope of the JOL) or the JOL and/or any of the References. For the

avoidance of doubt, (i) nothing in this Settlement Agreement including this Clause

12.1(a) shall prevent any Settling Applicant from later referring to the Copyright Tribunal

or otherwise challenging any podcasting scheme or licence promulgated or proposed

(currently or in future) by lvlCPS and/or PRS; (ii) nothing in this ciause 12.1(a) shall

prevent the MCPS and PRS from enforcing their rights pursuant to this Settlement

Agreement.



(b) subject to Clause 9.2 above, no Settling Applicant shall refer, nor assist (save and to the
extent required by any order of the Copyright Tribunal or a court of competent

jurisdiction or by law so to do) a third party in referring, nor intervene in-any reference
made by a third party referring the Scheme;

(c) save for the purposes of the pursuit by the MNOs of the MNOs'isputed Contention

and the pursuit by iTunes of the iTunes'isputed Contention, and save and to the
extent that it is required by any order of the Copyright Tribunal or a court of competent
jurisdiction or by law so to do or under an existing contractual obligation to make any
payment including to Richard Boulton, Derek Ridyard or their respective liims for work

done in relation to the References after the date of the Settlement Agreement, no
Settling Applicant shall in any way whether financially or otherwise assist any Applicant
to pursue the References or any of them or any part of them against MCPS and PRS;

(d) subject to the iTunes'isputed Contention for iTunes and the MNOs'isputed
Contention for the MNOs:

the Settlement Agreement including the Scheme is a package deal, and taken
in its entirety its terms are fair and reasonable; and

(ii) MCPS, PRS, the Academy, the BPI, the MNOs and iTunes shalt advance and
defend the position in the Copyright Tribunal (or any appeal) as described in

Clause 12.1(d)(i), and shall contend that the Scheme represents the terms
that should apply to all licensees for online and mobile music services within

the scope of the Scheme for the purposes of the References;

(e) Notwithstanding Clause 12.1(d) above, the execution of the Settlement Agreement shall
not be treated as any acceptance by any of MOPS, PRS, the Academy or any of the
Settling Applicants that any individual element of the Settlement Agreement including
the Scheme is, viewed in isolation, fair and reasonable.

(f) the BPI shall forthwith withdraw its Reference, its written submissions and its witness of
fact evidence.

(g) the MNOs and iTunes shall each forthwith am'end their written opening submissions and
witness of fact evidence, solely to the extent necessary to enable them to pursue the
MNOs'isputed Contention and iTunes'isputed Contention as the case may be, and
shall take no part in the References save and to the extent necessary to pursue the
MNOs'isputed Contention or the iTunas'isputed Contention, as the case may be.

(h) no order shall be sought from the Copyright Tribunal by the Settling Applicants, MCPS,
PRS and the Academy in relation to the Settlement Agreement, and no order shall be

(b) subject to Clause 9,2 above, no Settling Applicant shali refer, nor assist (save and to the
extent required by any order of the Copyright Tribunal or a court of competent

jurisdiction or by law so to do) a third party in referdng, nor intervene in-any reference
made by a third party referring the Scheme;

(c) save for the purposes of the pursuit by the MNOs of the MNOs'isputed Contention

and the pursuit by iTunes of the iTunes'isputed Contention, and save and to the
extent that it is required by any order of the Copyright Tribunal or a court of competent
jurisdiction or by law so to do or under an existing contractual obligation to make any
payment including to Richard Boulton, Derek Ridyard or their respective firms for work

done in relation to the References after the date of the Settlement Agreement, no

Settiing Applicant shall in any way whether financially or otherwise assist any Applicant
to pursue the References or any of them or any part of them against MCPS and PRS;

(d) subject to the iTunes'isputed Contention for iTunes and the MNOs'isputed
Contention for the MNOs:

(i) the Settlement Agreement including the Scheme is a package deal, and taken
in its entirety its terms are fair and reasonable; and

MCPS, PRS, the Academy, the BPI, the MNOs and iTunes shall advance and
defend the position in the Copyright Tribunal (or any appeal) as described in

Clause 12.1(d)(i), and shail contend that the Scheme represents the terms
that should apply to all licensees for online and mobile music services within

the scope of the Scheme for the purposes of the References;

(e) Notwithstanding Clause 12.1(d) above, the execution of the Settlement Agreement shail
not be treated as any acceptance by any of MCPS, PRS, the Academy or any of the
Settling Applicants that any individual element of the Settlement Agreement including
the Scheme is, viewed in isolation, fair and reasonable.

(f) the BPI shall forthwith withdraw its Reference, its written submissions and its witness of
fact evidence.

(g) the MNOs and iTunes shall each forthwith amend their written opening submissions and
witness of fact evidence, solely to the extent necessary to enable them to pursue the
MNOs'isputed Contention and iTunes'isputed Contention as the case may be, and
shall take no part in the References save and to the extent necessary to pursue the
MNOs'isputed Contention or the iTunes'isputed Contention, as the case may be.

(h) no order shall be sought from the Copyright Tribunal by the Settling Applicants, MCPS,
PRS and the Academy in relation to the Settlement Agreement, and no order shall be



made as to costs as between MCPS, PRS, tha Academy and the Settling Applicants

save in relation to the costs referred to in Clause 11.2.

13 Jurisdiction

MCPS, PRS, the Academy and each of the Settling Applicants agree that any dispute arising

out of or in connection with this Settlement Agreement shel be subject to the exclusive

jurisdiction of the English Courts, save and to the extent that any such dispute is subject to the

jurisdiction of the Copyright TribunaL

14 Public Statement

14.1 MCPS, PRS, the Academy, the BPI andlor the MNQs shall forthwith issue a press release in

the form of the draft attached hereto and marked Schedule 3, and shall make no other public

statement in relation to the Settlement Agreement including the Scheme unless it has the

same or materially similar content, and iiTunes shall make no public statement in relation to the
Settlement Agreement including the Scheme.

14.2 MCPS and PRS shall provide a copy of the Settlement Agreement including the Scheme and

any side letters to the Copyright Trilnnal and to the Appmcants which are not Settling

Applicants, provided that such side letters shall be "class Z'onfidential information as
defined in the Mutual Non-Disclosure Agreement between the Applicants, MCPS, PRS and
the Academy dated 28 April 2006 unless otherwise agreed by the parties to the relevant side
letter.

15 Counterparts

This Settlement Agreement may be executed in any number of counterparts and by the parties

to it on separate counterparts, each of which shall be an original, but all of which together shall

constitute one and the same instrument. The Settlement Agreement is not effec5ve until each

party has executed at least one counterparL

made as to costs as between MCPS, PRS, the Academy and the Settling Applicants

save in relation to the costs referred to in Clause 11.2.

13 Jurisdiction

MCPS, PRS, the Academy and each of the Settling Applicants agree that any dispute arising
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14 Public Statement
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any side letters to the Copyright Tribunal and to the Applicants which are not Settling

Applicants, provided that such side letiers shall be "class 2" Confidential Information as
defined in the Mutual Non-Disclosure Agreement between the Appiicants, MCPS, PRS and

the Academy dated 28 Aprg 2006 unless otherwise agreed by the parties to the relevant side

letter.

15 Counterparts

This Settlement Agreement may be executed in any number of counterparts and by the parties

to it on separate counterparts, each of which shall be an original, but all of which together shall

constitute one and the same instrument. The Settlement Agreement is not effective until each

party has executed at least one counterpart.



As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Nechani Wopyright Protection Society Limited

\

Performi Right Society Limited

By By:

[name & position] [name & position]

As duly authorised agent for and on behalf of

British Academy of Composers & Songwriters

As duly authorised agent for and on behalf of

The British Phonographic industry Limited

n.

5 I

I

By: ]I P i '~
ij

[name & position]
( j,h.[p.tri[.'g

By:

[name & position]

As duly authorised agent for and on behalf of

iTunes S.a.r.l.

As duly authorised agent for and on behalf of

02 (Ulg Limited

By: By:

[name & position] [name & position]

As duly authorised agent for and on behalf of

T-Mobile International (UK) Limited

As duly authorised agent for and on behalf of

Yodafone UK Content Services Limited

By:

[name & position] [name & position]

11

As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

MechanicaI-Copyright Protection Society Limited

::r
ii

By: .i................. '........I, .....

Performi tf Right Society Lfmited

[name & position] [name & positionj

As duly authorised agent for and on behalf of

British Academy of Composers & Songwriters

As duly authorised agent for and on behalf of

The British Phonographic industry Limited

[name 8 positionj
( I '~ J!.[ i( qvtiqg

[name & positionj

As duly authorised agent for and on behalf of

iTunes S.a.r.l.

As duly authorised agent for and on behalf of

02 (UK) Limited

By:

[name 8 position) [name & positionj

As duly authorised agent for and on behalf of

T-Mobile International (UK) Limited

As duly authorised agent for and on behalf of

Vodafone UK Content Services Limited

By: By:

[name & positionj [name & positlonj

11



As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

IIIechantcal-Copyright Protection Society Limited Performing Right Society Limited

By:

[name & position) [name 8 position)

As duly authorised agent for and on behalf of As duly authorised agenl for and on behalf of

British Academy of Composers & Songwriters The British Phonographic Industry Limited

By: By:

[name & position) f e & position)

&ADO%IS

4ISNBaAI, ratIILtpt

As duly authorised agent for and on behalf of

iTunes S.a.r.l.

As duly authorised agent for and on behalf of

02 (UK) Limited

By: By:

[name & position) [name & position)

As duly authorised agent for and on behalf of

T-Ignobile International (UK) Limited

As duly authorised agent for and on behalf of

Vodafone UK Content Services Limited

By: By:

[name & position) [name & position)

11

As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Mechanical-Copyright Protection Society Limited Performing Right Society Limited

By: By:

[name & position] [name 8 position)

As duly authorised agent for and on behalf of As duly authorised agenl for and on behalf of

British Academy of Composers & Songwriters The British Phonographic Industry Limited

By: By:

[name & position] f e & position]

/0K, giDOstg
gENBaL4 Cottllggt

As duly authorised agent for and on behalf of

iTunes S,a.r.l.

As duly authorised agent for and on behalf of

02 [UK) Limited

By: By:

[name & position) [name & position]

As duly authodsed agent for and on behalf of

T MobiJe International {UK) Limited

As duly authorised agent for and on behalf of

Vodafone UK Content Services Limited

By: By:

fname & position] [name 8. position]
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As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Mechanical-Copyright Protection Society Limited Performing Right Society Limited

By: By:

[name & position] [name & position]

As duly authorised agent for and on behalf of

British Academy of Composers & Songwriters

As duly authorised agent for and on behalf of

The British Phonographic Industry Limited

By: By:

[name & position] [name 8 position)

As duly authorised agent for and on behalf of

iTunes S.a.r.l.

As duly authorised agent for and on behalf of

02 (UK) Limited

/'/4 s
I.I f /lk

I

'f C R, [I it.»"~g
[name & position)

By:

[name & position]

As duly authorised agent for and on behalf of

T-Mobile International (UK) Limited

As duly authorised agent for and on behalf of

Vodafone UK Content Services Umited

By:

[name & position) [name & position]

As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Mechanical-Copyright Protection Society Limited Performing Right'ociety Limited

By: By:

[name & position} [name 8 position]

As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

British Academy of Composers 8 Songwriters The British Phonographic Industry Limited

By:

fname 8 position] [name & position]

As duly authorised agent for and on behalf of

iTunes S.a.r.l.

As duly authorised agent for and on behalf of

02 [UK} Limited

...(

C'Lh[", 0 & L~p c:Top
[name & position] [name 8 position}

As duly authorised agent for and on behalf of

T-Mobile international (UK} Limited

As duly authorised agent for and on behalf of

Yodafone UK Content Services Limited

By: By:

fname & position} [name 8 position]
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As duly authorised agent for and on behalf of

behalf of

As duly authorised agent for and cn

Mechanicat.Copyright Protoction Society Limited Performing Right Society Limited

By:

[name 8 position} [name 8 position)

As duly aulhcrised agent for and on behalf of

behalf of

As duly authonsed agent for and on

British Academy of Composers & Songwriters

Industry Limited

The British Phonogtaphrc

By: By:

{name 8 position) [name 8 position)

As ouly authorised agent for and on behalf of

behalf of

As duly avthorised agent for and on

iTunos S,a.r.l. 02 [UK) Limited

Sy;

[name 8 position} Russ Sitarv
Capability 8 Innovation Director

As duly authorised agent Io. and on behalf of

behalf of

As duly autnorised agent for and on

T-Illoblle International [UK) Limited

Limited

Vcdatone UK Content Senrices
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As duly authorised agent for and on behalf of

behalf of

As duly authorised agent for and cn

Mechanicat.Copyright Protoction Society Limited Performing Right Society Limited

By:

[name 8 position} [name 8 position)

As duly aulhcrised agent for and on behalf of

behalf of

As duly authonsed agent for and on

British Academy of Composers & Songwriters

Industry Limited

The British Phonogtaphrc

By: By:

{name 8 position) [name 8 position)

As ouly authorised agent for and on behalf of

behalf of

As duly avthorised agent for and on

iTunos S,a.r.l. 02 [UK) Limited

Sy;

[name 8 position} Russ Sitarv
Capability 8 Innovation Director

As duly authorised agent Io. and on behalf of

behalf of

As duly autnorised agent for and on

T-Illoblle International [UK) Limited

Limited

Vcdatone UK Content Senrices



As dUly auffiorised iagent for and bn behalfof As duly dutherised agent fsr aM on behalf of

Mechanical&opyrigh't Protection Society Limited Performing Right Society Limited

8y:

[name 5 position] [name & position)

As duly authorised agerit for and on behalf of

British Academy of Composers 5 Songwriters

Aa duly authorised agent for and on behalf of

The British Phonographic industry Qmited

[name & poslilon] [name 8 position)

As duly authorised agent for and on behalf'of

iTunes B;a.r.L

As duty authorised agent for and on behalf of

02 {UK) Limited

[name 4 position) [name 8 posiTion)

As duly authorised agent for and on behalf of

T-Mobile international (UK) Limited

As duty authorised agent for and on behalf of

Vodafone UK Content Services Limited

By

~

— trwaiiiv a poaaionl
ANDREW LEE
Head of Legal

[name 8 position)

As duly authorised agent for and on behalf of As duly authorised agent fer an'd on behalf of

Mechanical-.Copyrigh't Protection Society Limited Performing Right Society Linnited

By:

[name 5 tiosltlon] [name 5 position]

As duly authorised agent for and on behalf of

British Academy of Composers 5 Songwriters

As duly authorised agent for and on behalf of

The British Phonographic Industry Limited

[name It position] [name 5 position]

As duly authorised agent for and on behalf'of

iTunes 8;a.r.l.

As duly authorised agent for and on behalf of

02 (IIK) Limited

[name K position] [name It posiTion]

As duly authorised agent for and on boholf of As duly authorised agent for and on behalf of

T-Mobile international (UK) Llrnlted Vodafone UK Content Services Limited

By: By:

ANDREW LEE
Head of Legal

[name 8 posiTion]



As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Mechanical-Copyright Protection Society Limited Performing Right Society Limited

[name 8 position] [name 8 position]

As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Britis'h Academy of Composers 8 Songwriters The British Phonographic industry Limited

[name 5. position] [name 5 posiaon]

As duly authorised agent for and on behaif of

i runes S.a.r f.

As duly authorised agent for and on behalf of

02 (UK) Liinited

By:

[name 8 position) [name & posilion]

As duly authorised agent for and on behalf of

T4Aobiie internationai (UK} Limited

As duly authorised agent for and on behalf of

Vodafone UK Content Services Limited

By:

[name 8 position] Nicholas Read, Director

As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Mechanical-Copyright Protection Society Limited Performing Right Society Limited

[name 8 position] [name 8 position]

As duly authorised agent for and on behalf of As duly authorised agent for and on behalf of

Britis'h Academy of Composers 6 Songvrriters The British Phonographic industry Limited

[name & position] [name & posifton]

As duly authorised agent for and on behalf of

iTunes S.a.r t.

As duly authorised agent for and on behalf of

02 (UK) Limited

By:

[name 8 position) [name & posllion]

As duly authorised agent for and on behalf of

T4Aobiie international (UK} Limited

As duly authorised agent for and on behalf of

Vodafone UK Content Services Limited

By: By:

[name 8 position] Nicholas Read, Director
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Schedule 1 — The Scheme

LICENSING SCHEME FOR THE PROVISION OF ONLINE AND
MOBILE MUSIC SERVICES TO THE PUBLIC FOR

PRIVATE USE

1. ONLINE AGREEMENT

1.1 The terms and conditions contained in the standard form Online Agreement ("the Online
Agreement") which is set out in Appendix 1 will apply to an online and/or mobile Music Service
where:-

(a) the service provider has applied to MCPS and PRS for that Agreement; and

(b) MCPS and PRS have granted that application in writing;

1.2 Application for an Online Agreement shall initially be in the form set out in Appendix 2, but
MCPS and PRS shall be entitled to ask reasonable further questions to satisfy themselves of
the eligibility of the applicant.

2. AVAILABILITY OF ONLINE AGREEMENT

2.1 The Online Agreement is available to providers of online and mobile music services:

(a) who, in relation to such services, are the Music Service Provider (as that term is
defined within the Online Agreement); and

(b) where the royalties payable (as defined in the Online Agreement) in relation to such
music service(s) would be likely to be more than f200 per year.

2.2 Where a Quarterly Advance is payable under the Online Agreement, it shall be a minimum of
f50.00 per Quarter.

2.3 Where 2.1(b) above does not apply, alternative licensing arrangements may be offered to the
provider.

3. TERRITORY

The territory covered by the Online Agreement is the United Kingdom of Great Britain and
Northern Ireland, the Channel Islands and the Isle of Man. The position as to which additional
countries (and in respect of which repertoire) can be included within the definition of'Territory'ay

change throughout the Term. MCPS and PRS will inform the applicant for an Online
Agreement as to which additional countries may be covered at the time of application.

4. LINKS TO UNLICENSED MUSIC

MCPS and PRS shall have the right to refuse to license any service which provides internet or
mobile "links" to unlicensed music (whether in the form of recordings or notation, scores,
lyrics, etc).

DEPOSITS AND FINANCIAL GUARANTEES

MCPS and PRS may make the grant of an Online Agreement conditional upon the provision of
such financial guarantees (by way of example only, deposits or advances) as are reasonably
necessary to provide security against the risk that the members of MCPS and PRS may not
receive such royalties as may be payable under the Online Agreement. Upon termination of
an Online Agreement, MCPS and PRS shall release or repay any guarantee or similar security
and shall repay any deposit or similar payment with accrued interest within 14 days of the
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f50.00 per Quarter.

2.3 Where 2.1(b) above does not apply, alternative licensing arrangements may be offered to the
provider.

3. TERRITORY

The territory covered by the Online Agreement is the United Kingdom of Great Britain and
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latest of (a) termination, or (b) the licensee having materially complied with all of its obligations
under the Online Agreement or (c) resolution of any claim under any audit or other claim in
relation to which notice was given to the Licensee prior lo such termina5on.

For the avoidance of doubt, any guarantees under this provision are separate from the
Quarterly Advance referred to in clause 8 of the Online Agreement and no interest shall be
payable on any Quarterly Advance.

COMMENCEMENT AND TERM OF SCHEME

This scheme shall take effect on 1 July 2008 and shall continue until 30 June 2009.

latest of (a) termination, or (b) the licensee having materially complied with all of its obligations
under the Online Agreement or (c) resolution of any claim under any audit or other claim in
relation to which notice was given to the I icensee prior to such termination.

For the avoidance of doubt, any guarantees under this provision are separate from the
Quarterly Advance referred to in clause 6 of the Online Agreement and no interest shail be
payable on any Quarterly Advance.

COMMENCEMENT AND TERM OF SCHEME

This scheme shall take effect on t July 2006 and shall continue until 30 June 2009.



Appendix 1

THIS AGREEMENT IS MADE BETWEEN

MECHANICAL-COPYRIGHT PROTECTION SOCIETY LIMITED whose registered office is at 29-33
Berners Street London W1T 3AB ("MCPS") contracting for and on behalf of itself and for and on
behalf of and as agent of its various Members and the Associated Societies (as defined below); and

PERFORMING RIGHT SOCIETY LIMITED whose registered office is at 29-33 Berners Street London
W1T 3AB ("PRS") contracting for and on behalf of itself and for and on behalf of and as agent of the
Associated Societies (as defined below); and

THE LICENSEE (as set out in schedule 6)

WHEREAS

(A) The Licensee wishes to offer an online and/or mobile music service within the meaning set out
in this Agreement;

(B) PRS and MCPS have developed a joint licensing scheme for licensing musical works for use
in such online and mobile music services;

(C) PRS and MCPS have agreed to license musical works to the Licensee on the above basis and
upon the terms and conditions contained in this Agreement.

{D) Given the fast evolving nature of the UK online and mobile market, this Agreement shall
operate only in relation to the period 1 July 2006 until 30 June 2009.

NOW IT IS HEREBY AGREED AS FOLLOWS

1. Definitions

"the Act" means the Copyright, Designs and Patents Act 1988, as
amended from time to time.

"Agreement" means these terms and conditions, the schedules to the
terms and conditions and part A of the application form
completed by the Licensee.

"Alliance" means MCPS-PRS Alliance Limited whose registered office is
at 29-33 Berners Street London W1T 3AB.

"Associated Society" means each collecting society (or other body representing
rights in Musical Works) with which MCPS and/or PRS has,
from time to time, an agreement under which MCPS and/or
PRS is authorised to grant licences in relation to the other
society's (or body's) repertoire for the purpose of this
Agreement PROVIDED THAT where such an agreement is
only entered into after the commencement of the Term, a
collecting society (or other body) shall only be regarded as an
"Associated Society" for the purposes of this Agreement with
effect from the date of signature of such agreement with
MCPS and/or PRS {as applicable).
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"Associated Society
Member"

means any person, firm or company who or which has been
notified, from time to time, as being a member of an
Associated Society by the relevant Associated Society to
MCPS and/or PRS.

"Audio-Visual Nlaterial" means any specific presentation of Musical Works in
conjunction with images, whether moving or still. For the
avoidance of doubt (but without prejudice to the express
restrictions contained in this Agreement), the following shaii
not be treated as Audio-Visual Material for the purpose of this
Agreement:

(a) the fact that ordinary web pages (or equivalent) are
visible to the User while the User is listening to music; or

(b) the fact that the media player used to play the music
generates random visual images while the music is
playing„

provided, in both cases, that the User would not reasonably
be expected to associate the Repertoire Works being played
with the Images presented or think that there is any deliberate
association by the Licensee of the Repertoire Works with
such images.

"Commencement Date"

"Commercial Work"

means the date specified in schedule 6.

means any Repertoire Work other than:

(a) one where the Member owning or controlling the
copyright in such Repertoire Work has authorised MCPS
to license it as so-called production or library music; or

(b) a Commissioned Work, PROVIDED THAT for the
purposes of clauses 3,2 and 4.5, a Commissioned Work
shall not be exc1uded from such definition where the
commissioning agreement does not authorise the
Licensee to use the Commissioned Work in the context
set out in those clauses.

"Commissioned Work'* means a Musical Work specially and expressly commissioned
by the Licensee from composer/writer members of PRS
and/or MCPS.

"Data Storage Device" means any medium on which data can be stored (whether
temporarily or permanently) whether existing now or invented
in the future.

"Dramatico-Musical Work" means any ballet, opera, operetta, musical, musical play or
work of a similar nature.

"Electronic Reporting
Format"

means the format set out in schedule 4. If and when the
DDEX format is agreed within the industry, the DDEX format
shall replace the format set out in schedule 4 within 6 months
of such agreement unless otherwise agreed between the
parties, acting reasonably.
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"Gross Revenue" shall have the meaning set out in schedule 3.

"Licensed Services"

"Licensee"

"Licensors"

means the Music Services listed in schedule 6.

means the party set out as such in schedule 6.

means PRS and MCPS.

"Member" means:

(a) in the case of MCPS, each person, firm or company who
or which, from time to time, has appointed MCPS as
agent in relation to online exploitation either before or
during the Term other than where such person, firm or
company has opted not to participate in the licensing
scheme pursuant to which this Agreement has been
entered into, PROVIDED THAT a member who has so
appointed MCPS after the commencement of the Term
shall only be regarded as a member for the purposes of
this Agreement with effect from the date on which the
Member so appointed MCPS; and

(b) in the case of PRS, any person, firm or company who or
which, from time to time, pursuant to the Articles of
Association of PRS has been admitted either before or
during the Term as a member of PRS other than where
such person, firm or company has reserved to himself
the relevant rights pursuant to Article 7(cd) of the Articles
of Association of PRS (or other equivalent article),
PROVIDED THAT a member who has been so admitted
after the commencement of the Term shell only be
regarded as a member for the purposes of this
Agreement with effect from the date of admission into
PRS.

"Month"

"Musical Work"

means a calendar month.

means any musical work (as defined in the Act) and any lyrics
or words written to be used with such musical work (if
applicable). It includes any part of such a work.

"Music Service Provider" means, the party which, in relation to a Music Service, most
closely meets the following criteria:

(a) contracts with the User in relation to the provision of the
Licensed Service;

(b) sets and controls the price the User pays;

(c) can fuily report on all elements of Gross Revenue
(including relevant advertising revenues);

(d) can fully report on all elements of music usage (or can
procure such reporting);

(e) controls how content is offered and bundled within the
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Licensed Service;

(f) carries out or authorises, on their instruction, the carrying
out of the copyright restricted acts licensed under this
Agreement.

"Music Usage information" means the information referred to in the Electronic Reporting
Format.

"Music Videogram" means any audio-visual production:

(a) which has as the main feature of the soundtrack thereof
a recording of a single Repertoire Work copies of which
recording have been or are intended to be released as
audio records for sale to the general public; and

"Music Service"

(b) the making of which was carried out by or on behalf of
the record company releasing that recording or by or on
behalf of the main artist(s) featured in that recording.

means a music service falling within the definition set out in

schedule 1.

"Permitted Excerpts" refers only to Dramatico-Musical Works and means excerpts
where the use of all such excerpts in any Audio-Visual
Material complies with all the following limitations:

(a) the total duration of the excerpts does not exceed 20
minutes;

(b) the use is not a "potted version*'f the Dramatico-
Musical Work;

(c) the use is not or does not cover a complete act of the
Dramatico-Musical Work;

(d) each excerpt is not presented in a "dramatic form" as
defined below; and

(e) as regards ballets specifically devised for television or
excerpts from existing ballets, the total duration does not
exceed five minutes.

"Quarter"

A dramatic form shall be deemed to be created only by a
performance in which there is a distinct plot depicted by
actors and where the story of the Dramatico-Musical Work
and/or its associated words is woven into and carries forward
the plot and its accompanying action (a dramatic form shall
not, for example, be deemed to be created by the use of
costume, scenery, and/or any dance routine merely to provide
an acceptable presentation of the work). For the purposes of
this paragraph the word "actors" shall include actors, singers,
mimics and/or puppets.

means each of the periods from 1" January to 31" March, 1"

April to 30 June, 1" Juiy to 30'eptember, and 1"'ctober
to 31" December, throughout the Term.
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"Quarterly Advance"

"Relevant Party"

means the sum set out in schedule 6, excluding VAT (or other
equivalent sales tax, as applicable).

means a party which is involved in the provision of the
Licensed Services, as set out in clause 15.2.

"Repertoire Work" means each Musical Work the relevant copyright in which is

owned or controlled, from time to time, in the UK by:

(a) MCPS or a Member or an Associated Society or an
Associated Society Member PROVIDED THAT (i) if one
or more of those who own or control the copyright in a
relevant Repertoire Work is not MCPS or a Member or
an Associated Society or Associated Society Member,
the expression "Repertoire Work" shall only apply to
such interest in the Repertoire Work as is owned or
controlled by MCPS or the Associated Society or the
relevant Member or Associated Society Member, and (ii)

it shall exclude any Musical Works that a Member of
MCPS or an Associated Society has withdrawn or
withheld from this Agreement; and

"Reporting Date"

(b) PRS or a Member or an Associated Society or an
Associated Society Member PROVIDED THAT if one or
more of those who own or control the copyright in a
relevant Repertoire Nlork is not PRS or a Member or an
Associated Society or Associated Society Member, the
expression "Repertoire Work" shall only apply to such
interest in the Repertoire Ntork as is owned or controlled
by PRS or the Associated Society or the relevant
member or Associated Society Member.

For the avoidance of doubt, if a Musical Work is a Repertoire
Work in relation to one Licensor and not the other then it

remains a Repertoire Work under this Agreement in relation
only to the licence granted by that Licensor.

means:

(a) where the Licensee is undertaking monthly accounting in
accordance with clause 6, 5.00pm on the Friday
following the Week to which the reporting relates, or

(b) where the Licensee is undertaking quatteriy accounting
in accordance with clause 7, one month following the
Quarter to which the Music Usage Information relates.

"Royalty Fee"

"Server Territory"

means the royalties payable as set out in schedule 2.

means the European Economic Area, Switzerland, the United
States of America, Canada and such other territories as may
be agreed in writing by the parties.

"Term" means the period starting on the Commencement Date and
ending upon the date set out in clause 13.1 (unless
terminated earlier under clauses 4.6, 13.2, 13.3, 13 4 or 13.5).

"Territory'* means the UK, and those territories (if any) listed in schedule
6 (subject always to clause 4.6 and schedule 2, paragraph 5)
and such other countries as the Licensors and the Licensee
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may agree in writing.

~$UKll means the United Kingdom of Great Britain and Northern
Ireland and the Channel Islands and the Isle of Man.

"User" means a natural person in the Territory who receives the
Licensed Services for their own private and nonwommercial
use.

IIVATA means value added tax pursuant to the Value Added Tax Act
1994 and each like tax imposed in addition to or in
substitution therefor.

"Week"

2. Grant of Licence

means a week starting on Monday and ending on Sunday.

2.1 Subject to and conditional upon compliance with the terms and conditions contained herein
and in particular subject to the exclusions and restrictions set out in clauses 3 and 4, MCPS
grants the Licensee a non-exclusive licence to do the following during the Term:

(a) to reproduce Repertoire Works on servers within the Server Territory for the purpose
of transmitting the same to Users (for the User's own private and non-commercial use)
by means of the Licensed Services; and

(b) where the Licensed Services expressly authorise the temporary or permanent
reproduction of Repertoire Works on Users'ata Storage Devices, to cause such
copies to be made in the Territory for the User's own private and non-commercial use;
and

(c) to authorise the reproduction of "pre-loaded" copies of Musical Works on Data Storage
Devices and distribute such Data Storage Devices to the public within the Territory in
an encrypted or other protected form within consumer electronic equipment where the
Repertoire Works are solely intended to be accessible at a later date only to Users (for
their own private and non-commercial use) through the Licensed Service(s). For the
avoidance of doubt, the royalties set out in schedule 2 (including the Minimum
Royalties) shall be payable in respect of Musical Works "pre-loaded" in accordance
with this sub-clause 2.1(c). However, the royalties in respect of such "pre-loaded"
Musical Works shall not accrue until the User has become able to access and play
such Musical Works. This is without prejudice to the obligafion of the Licensee to pay
the Quarterly Advance.

For the avoidance of doubt (but subject to all terms of this Agreement, in particular clause 3.3),
it is intended that this Agreement licenses all reproductions of Repertoire Works necessary in
the ordinary operation of the Licensed Services.

2.2 Subject to and conditional upon compliance with the terms and conditions contained herein
and in particular subject to the exclusions and restrictions set out in ciauses 3 and 4, PRS
grants the Licensee a non-exdusive licence, during the Term, to communicate to the public
(as that term is defined in the Act) and to authorise the communication to the public of
Repertoire Works within the Territory solely as part of and for the purposes of the provision of
the Licensed Services.

2.3 The above licences shall apply where Repertoire Works are used in audio~ly material and,
subject to clause 3.2, Audio Visual MateriaL

2.4 The Licensors will not unreasonably refuse or delay any request by the Licensee to include
further services of the Licensee within the scope of.this Agreement provided that:

(a) they are a Music Service; and
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(b) the Licensee is, in relation to that service, the Music Service Provider, and

(c) they are othenvise within the scope and limitations set out in this Agreement.

2.5 The provisions of clauses 3.2, 3.6, 4.1, 4.2, 4.4 and 4.5 shall not apply to a particular
Repertoire Work where the owner of the relevant rights in such Repertoire Work has granted
permission to the Licensee for the use of that Repertoire Work on the Licensed Services in the
manner described under the relevant clause on such terms and conditions (including, if
required, the payment of royalties or fees in addition to those specified under this Agreement)
as the owner thinks fit.

2.6 The licences granted in clauses 2.1 and 2 2 above shall not apply to any Licensed Service
which knowingly or recklessly provides internet or mobile "links" to music which requires a
licence, but is unlicensed (whether in the form of recordings or notation, scores, lyrics, etc).
The inclusion of such links on a Licensed Service shall constitute a material breach of this
Agreement (which is capable of remedy).

2.? Where the Licensee wishes to launch a service where inusic is the primary theme of such
service, but such service does not fall within the definition of Music Service as set out
schedule 1 to this Agreement, then the Licensors agree to enter into good faith discussions
with the Licensee concerning the inclusion of such new service within the scope of this
Agreement and the appropriate royalty rate and minima which shall be applicable.

3. Exceptions and Limitations

3,1 The licences granted under clause 2 of this Agreement are valid only insofar as:

(a) the Licensed Services are Music Services; and

(b) the Licensee is the Music Service Provider in relation to the Licensed Services.

3.2 Subject to clause 2.5, the incorporation of Commercial Works into Audio-Visual Material is
only licensed under this Agreement where the Audio-Visual Material consists of:

(a) a Music Videogram; or

(b) a live concert performance or a film of a hve concert performance by the artist
performing that particular Commercial Work; or

(c) subject to clause 4.5, such Commercial Works being combined with photographs or
other images relating to the artist performing the Commercial Work or the composer of
the Commercial Work; or

(d) subject to clause 4.5, an interview with an artist, composer, producer or other person
involved in the creation,.performance or production of music where the Commercial
Work(s) used are associated with the interviewee(s); or

(e) where permitted under clause 4.1, a performance of Permitted Excerpts of the
Dramatico-Musical Work of which the Commercial Work forms part.

For the avoidance of doubt, such Audio-Visual Material as is licensed under 3.2(a) to (e)
above is only licensed insofar as it is reproduced or communicated to the public via the
Licensed Services.

3.3 For the avoidance of doubt, this Agreement does not grant any "synchronisation licence" (to
the extent that such a licence may be required by the Licensee) covering the initial fixation of
Repertoire Works in combination with visual images to create and produce Audio-Visual
Material.
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3.2 Subject to clause 2.5, the incorporation of Commercial Works into Audio-Visual Material is
only licensed under this Agreement where the Audio-Visual Material consists of:

(a) a Music Videogram; or

(b) a live concert performance or a film of a hve concert performance by the artist
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other images relating to the artist performing the Commercial Work or the composer of
the Commercial Work; or
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involved in the creation,.performance or production of music where the Commercial
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3.4 For the avoidance of doubt and except as specifically provided for in clause 2.1(c), the
licences granted under clause 2 of this Agreement shall not authorise the manufacture or
distribution of physical products containing Repertoire Works, such as (without limitation) the
ordering of compact discs (or any other type of physical media) via a Music Service, but which

are distributed by mail.

3.5 For the avoidance of doubt, the licences granted under clause 2 of this Agreement shall not
extend to the public performance (as that term is used in the Act) of Repertoire Works,
whether as part of the Licensed Services or otherwise.

3.6 Subject to clause 2 5 and paragraph 5 of schedule 3, the licence granted under clause 2 1 of
this Agreement shail not permit the use of Repertoire Work(s) with any advertising or
sponsorship of whatsoever nature where:

{a) such Repertoire Work(s) are incorporated into such advertising or sponsorship; or

(b) such Repertoire Work(s) are otherwise presented in such a way that a reasonable
person might associate the Repertoire Work(s) with the advertising or sponsorship.

3.7 Subject to paragraph 5 of schedule 3, for the avoidance of doubt (but without prejudice to the
generality of clause 3.6), the licences granted under this Agreement shall not apply to any
Repertoire Work(s) made available for the purpose of (whether in whole or in part).

(a) directly or indirectly encouraging the User to purchase or obtain goods or services of
whatsoever nature (other than music via the Licensed Service); or

(b) promoting the branding of the Licensee, any affiliate of the Licensee or any third party;

in such a manner that:

(i) one or more particular Repertoire Works, composers or writers are associated with
such promotion; or

(ii) a reasonable person might assume that there was an association between particular
Repertoire Works, composers or writers and such promotion.

3,8 The licence granted under clause 2.1 shall not apply to graphic copies (meaning, without
limitation, copies of lyrics, notation or scores) of Repertoire Works. For the avoidance of doubt,
the licences granted under this Agreement shall not apply to any "karaoke" service within a
Music Service.

3.9 The licence granted under clause 2.2 shall only apply to a Repertoire Work communicated to
the public as part of a Licensed Service where the Licensee has the benefit of a valid licence
for or a right to make a reproduction of that particular Repertoire Work and for that particular
form of exploitation via the Licensed Service either pursuant to this Agreement or otherwise.
By way of example only, the licence granted by MCPS under clause 2.1 does not cover the
copying of Repertoire Works in an advertisement (see clause 3.6 above), However, clause
3.6 does not apply to the licence granted by PRS under clause 2.2. Therefore, pursuant to
this clause 3.9, the licence granted by PRS under clause 2.2 would not apply (in the context of
this example) unless the Licensee has the benefit of a right to copy the Repertoire Work for
use in that advertisement (and on the Licensed Service(s)).

3.10 For the avoidance of doubt, this Agreement grants no licence whatsoever in relation to
Repertoire Works which are made available by the Licensee outside of the Licensed Service.

However, such other exploitation of Repertoire Works may fall within the scope of other
licensing schemes operated by the Licensors, details of which shalt be made available to the
Licensee on request.
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4. Further Restrictions

4.1 Subject to clause 2.5, where any Repertoire Work forms part of any Dramatico-Musical Work,
the licence granted under clause 2.1 shall not apply, in relation to Audio-Visual Material, to the
reproduction of:

(a) the whole Dramatico-Musical Work; or

(b) any excerpt(s) from such Dramatico-Musical Work uniess all of the following
circumstances apply:

(i) that which is copied or communicated to the public via the Licensed Services
under this Agreement contains only excerpt(s) within the definition of
Permitted Excerpts; and

(ii) neither of the Licensors has notified the l icensee in writing that their Member
or the Associated Society Member objects to the reproduction of any such
Repertoire Work.

4,2 Subject to clause 2.5, where any Repertoire Work forms part of any Dramatico-Musical Work,
the licence granted under clause 2.1 shell not apply, in relation to material other than Audio-
Visual Material, to the reproduction of the whole or substantially the whole Dramatico-Musical
Work unless:

(a) the Licensee has specifically notified the Licensors that it wishes to reproduce the
whole or substantially the whole work; and

(b) the Licensors have notified the Licensee that all relevant Members consent to such
reproduction.

For the purposes of this clause 4,2, the expression "Dramatico-Musical Work" shell include
any version of such work (with or without cuts, additions, interpolations or the like) which has--
been publicly performed. Furthermore, for the avoidance of doubt, substantially the whole
work shai! be deemed to be reproduced where all or nearly ail the individual songs or other
music included in the work are reproduced.

4.3 ln any event, any licence hereunder only applies to the relevant Repertoire Works and not (by
way of example only) to any underlying dramatic or literary work which forms part of the
Dramatico-Musical Work or which such Dramatico-Musical Work is based on or uses.

4.4 Subject to clause 2.5, the licences granted under this Agreement shall not extend to or permit
any adaptation of any Repertoire Work to be copied or communicated to the public as part of a
Licensed Service unless the relevant Member has consented to such adaptation. By way of
example only, this applies to:

(a) any sampling (meaning the taking of part of the music and/or lyrics of a Repertoire
Work and incorporating such part into another Musical Work) or the communication to
the public or reproduction in the form of a sample of such part of a Repertoire Work; or

(b) using with music lyrics other than those written to be used with the music or
authorised for use with the music; or

(c) using with lyrics music other than that written to be used with the lyrics or authorised
for use with the lyrics.

However, subject always to clause 4.10 and provided that such alterations do not amount to
an adaptation of a Repertoire Work and do not contravene clause 4.5, then this Agreement
shall apply in relation to Repertoire Works that have been modified (including music and/or
lyrics) for the purpose of satisfying the requirements of the relevant recording.
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For the avoidance of doubt, the Licensors acknowledge, for the purposes of the restriction set
out in this clause 4.4, that the production and inclusion as part of the Licensed Services of
audio clips of Repertoire Works of up to 30 seconds (or, for "classical" genre Repertoire
Works, up to 1 minute) duration to promote the supply of music via the Licensed Services
does not of itself constitute an adaptation or sample.

4.5 Subject to clause 2.5, the licences granted under this Agreement shall not extend to:

(a) the reproduction or communication to the public of any Commercial Work or part
thereof in the form of a parody or burlesque of any Commercial Work or of any
composer or writer of any Commercial Work or any band or other group of artists
which includes any composer or writer of any Commercial Work; or

(b) the use of any Commercial Work in any context which the Licensee ought reasonably
to consider as being likely to be insulting or detrimental to the composer featured on
the commercially released sound recording of the music or the relevant Member or
Associated Society Member.

4.6 Any additional limitations in relation to the Associated Societies'ights to grant the licences set
out in clause 2 of this Agreement which have been notified to the Licensors shall be notified to
the Licensee in writing (which may include by email) and shall be binding no less than 10 days
following such notice. Where any restriction of a material nature is added, the Licensee shall
have the right to terminate this Agreement by giving written notice to the Licensors.

4.7 All rights not specifically granted under this Agreement are hereby reserved.

4.8 This Agreement only covers Repertoire Works. It does not extend to other rights or interests,
including (by way of example only), rights in sound recordings, films, dramatic works,
performers'ights or rights in performances. The Licensee is required to obtain the
appropriate waivers, consents and/or licences from the person(s) owning or controlling rights
in relation to sound recordings containing Repertoire Works or performers of that Repertoire
Work.

4.9 It is the responsibility of the Licensee to obtain all necessary licences in reiation to any Musical
Work which is not, or to the extent that it is not, a Repertoire Work, and no licence is granted
under this Agreement in relation thereto.

4.10 Nothing in this Agreement affects the moral rights of authors of Repertoire Works whether
subsisting in the UK or any other territory.

5. Payment and Accounting

5.1 Where the Licensors are satisfied that:

(a) the projected Gross Revenue of the Licensee during the first year of the Agreement is
over 2500,000 (excluding VAT or other equivalent sales tax), such figure to be
increased each calendar year in accordance with the Retail Price Index change over
the previous calendar year; and

(b) there is no adverse credit risk causing the Licensors to have reasonable concerns
over the Licensee's ability to pay royalties due under this Agreement; and

(c) the Licensee is capable of accurately reporting and paying royalties on a monthly
basis in accordance with the provisions of this Agreement;

then the Licensee shall pay royalties in accordance with clause 6 below.

5.2 Otherwise, the Licensee shall pay royalties in accordance with clause 7 below.
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5.3

5.5

AII licence fees and payments referred to in this Agreement are subject to VAT or other
equivalent sales tax. The Licensee shall pay to the Licensors VAT or other equivalent sales
tax (if applicable) at the rate or rates from time to time in force on any sums payable under this
Agreement.

Except as expressly set out in this Agreement, no deduction in respect of any tax, or any other
deduction or set-off of whatsoever nature, shall be made in calculating or paying any sum due
under this Agreement.

Notwithstanding the provisions of clauses 6 and 7 below, the Licensors confirm and warrant
that the Alliance is authorised to rex:ive al payments under this Agreement as agent on
behalf of the Licensors, each of the Members and, subject to clause 4.6, the Associated
Societies.

5.6

5.7

Without prejudice to any other right or remedy of the Licensors, and without imposing an
obligation to accept late payment, where any fees payable under this Agreement are not paid
by the due date (or the date on which such fees should ordinarily have been paid in
circumstances where the Licensors have been unable to submit an invoice) due to default of
the Licensee, the Licensee shall (if required by the Licensors) pay interest on such late
payment calculated on a daily basis at an annual rate of 3% over the base rate, current from
time to time, of National Westminster Bank Pic payable from the date on which the payment
should have been made to the date on which the payment was made.

All payments made under this Agreement shall be in Sterling unless otherwise agreed by the
parties in writing. Where It is necessary to convert an amount payable to Sterling from another
currency, the exchange rate used shall be the Financial Times closing mid market rate on the
last working day of the Quarter to which the payment relates. The Licensee shall pay alf bank
charges on transfers of sums payable by the Licensee to the Licensors (or the Alliance
pursuant to clause 5.5).

5.8

5.9

5.10

The address for delivery of the royalty statement referred to in clauses 62 and 7.5 is Online
Licensing Team, MCPS-PRS Alliance.Limited, Copyright House, 29-33 Bemers Sheet,
London, W1T 3AB.

In relation to Permanent Download Services and LD/ODS Services only, if and insofar as, (i) a
Musical Work is not in copyright in the relevant part of the Territory, or (ii) it is not a Repertoire
Work, credit shall be given by either or both of the Licensors (as the case may be) for any
overpayment of royalties. The parties shall discuss in good faith the mechanism for
calculating and granting any rebate for Musical Works which are not Repertoire Works.
Unless and until agreed otherwise, the terms set out in this Agreement shall apply, it being
acknowledged by the Licensors that it may then be necessary to make adjustments to
payments that have already been made by the Licensee to the Licensors as from the
Commencement Date so as to allow for royalties paid on Musical Works that are not
Repertoire Works.

Notwithstanding the above, for Music Services where a signNcant proportion of Musical Works
accessed by Users are either no longer in copyright in the relevant part of the Territory or are
otherwise not Repertoire Works (by way of example, services specfalising in classical music),
the Licersors shall agree an appropriate deduction to the Gross Revenue and Minimum
Royalties to apply as from the Commencement Date. This deduction shall be reviewed every
six months.

6.2

Fees and Payment — Monthly Accounting

In consideration of the Iicences and authorisations granted under this Agreement, the
Licensee shall pay to the Licensors the Royalty Fee.

Within 8 working days of the end of each Month, the Licensee shall send to the Licensors a
fully and accurately completed royalty statement (in the form attached in schedule 5).

Ail licence fees and payments referred to in this Agreement are subject to VAT or other
equivalent sales tax. The Licensee shall pay to the Licensors VAT or other equivalent sales
tax (if applicable) at the rate or rates from time to time in force on any sums payabie under this
Agreement.
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by the due date (or the date on which such fees should ordinarily have been paid in
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Work, credit shall be given by either or both of the Licensors (as the case may be) for any
overpayment of royalties. The parties shall discuss in good faith the mechanism for
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Unless and until agreed otherwise, the terms set out in this Agreement shall apply, it being
acknowledged by the Licensors that it may then be necessary to make adjustments to
payments that have already been made by the Licensee to the Licensors as from the
Commencement Date so as to allow for royalties paid on Musical Works that are not
Repertoire Works.

5.10 Notwithstanding the above, for Music Services where a significant proportion of Musical Works
accessed by Users are either no longer in copyright in the relevant part of the Territory or are
otherwise not Repertoire Works (by way of example, services speciaiising in classical music),
the Licersors shall agree an appropriate deduction to the Gross Revenue and Minimum
Royalties to apply as from the Commencement Date. This deduction shall be reviewed every
six months.

Fees and Payment- Monthly Accounting

In consideration of the ficences and authorisations granted under this Agreement, the
Licensee shall pay to the Licensors the Royalty Fee.

6.2 Within 8 working days of the end of each Month, the Licensee shall send to the Licensors a
fully and accurately completed royalty statement (in the form attached in schedule 5).
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6.3 The Alliance shall, on behalf of the Licensors, each of the Members and, subject to clause 4.6,
the Associated Societies, raise an invoice for the due amount, and the Licensee shall pay
such invoice by electronic bank transfer (or, if agreed by the Licensee, direct debit) within 10
days of the invoice date.

6.4 Where, in relation to any particular Month, the Licensee fails to provide by the required date
the information required under the Agreement to calculate the Royalty Fee, then the Licensors
shall be entitled to fix the Royalty Fee based on (a) the Royalty Fees payable in previous
Months and {b) any other relevant factors which could reasonabiy lead the Licensors to
believe that the Royalty Fees payable would be materially different from those paid or payable
in previous Months.

Fees and Payment - Quarterly Accounting

ln consideration of the iicences and authorisations granted under this Agreement, the
Licensee shail pay to the Licensors:

(a) the Quarterly Advance; and

(b) subject to clause 7.2, the Royalty Fee.

The Quarterly Advance is recoupable against the Royalty Fee. If any part of the Quarterly
Advance remains unrecouped at the end of a Quarter, such unrecouped amount may be
carried over to subsequent quarters, but for the avoidance of doubt, shall not (except as set
out in clause 7.3 below) have the effect of reducing any subsequent Quarterly Advance. If any
part remains unrecouped upon termination or expiry of the Agreement, the Licensors shall
return such part to the Licensee.

7.3

7.4

The Quarterly Advance shall be reviewed at the end of each calendar year. It may also be
reviewed during a calendar year if the royalties calculated for any particular Quarter under
schedule 2 differ from the Quarterly Advance by 20% or more.

Where, in relation to any particular Quarter, the Licensee fails to provide by the required date
the information required under the Agreement to allow the calculation referred to in clause
7.1(b), then the Licensors shali be entitled to fix the Royalty Fee based on (a) the Royalty
Fees payable in previous Quarters and (b) any other relevant factors which could reasonably
lead the Licensors to believe that the Royalty Fees payable would be materially different to
those paid or payable in previous Quarters.

7.5 The Quarterly Advance shall be payable by direct debit on the first day of each Quarter.
Where the Agreement begins (and/or a Licensed Service comes into operation) within a
Quarter, the first Quarterly Advance payment shall be pro-rated (according to the
Commencement Date) and shall be payable upon the later of signature of this Agreement and
the date on which the first Licensed Service is made available to Users for the tirst time.

Within 15 working days of the end of each Quarter the Licensee shall provide to the Licensors
a fully and accurately completed royalty statement (in the form attached in schedule 5).

7.7 The Alliance shall, on behalf of the Licensors, each of the Members and, subject to clause 4.6,
the Associated Societies, raise an invoice for the due amount, and the Licensee shall pay
such invoice by electronic bank transfer (or, if agreed by the Licensee, direct debit) within 21
days of the invoice date.

Supply of Information

8.1 In relation to any and all Repertoire Works reproduced and communicated to the public (or
otherwise accessed through a Licensed Service if from "pre-loaded" copies pursuant to clause
2.1(c)) under this Agreement via all Licensed Services, the Licensee will deliver the Music
Usage information to the Licensors or to the Licensors'uly authorised agent {details of which
will be provided to the Licensee) in the Electronic Reporting Format weekly (where the
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Licensee is undertaking monthly accounting) or quarterly (where the Licensee is undertaking
quarterly accounting) by the Reporting Date.

The Licensee must also supply the Licensors with any further information or documentation in
its possession, power, custody or control (and use its reasonable endeavours to supply the
Licensors with any further information or documentation not in its possession, power, custody
or control) reasonably requested by the Llcensors at any time, in order to enable the Ltcensors
to verify the Repertoire Work(s) which have been reproduced or distributed via all Licensed
Services.

8.3 Where any or all of the Licensed Services are accessible by Users only on payment of
subscription or other similar payment (or access is otherwise limited or controlled in some
way), the Licensee shall, upon request of the Licensors, use reasonable endeavours to ensure
that such Licensed Services are at all times accessible by the Licensors (and the Alliance) free
of charge for the purposes of the Licensors verifying that the Licensee Is acting in accordance
with this Agreement For the avoidance of doubt, the Licensee shall not be required to provide
free access to downloads under a Permanent Download Service or to provide free access to a
mobile phone network or internet access.

8.4 The Licensee acknowledges that the Llcensors have a responsibility to maxirnise the
efficiency of their reporting to their Members and the Associated Societies. Therefore, if the
Licensors wish to make any reasonable upgrade or alteration of whatsoever nature to the
Music Usage Information or data specification referred to in schedule 4 during the Term, the
Licensee agrees to use its reasonable endeavours to implement the changes required as soon
as is reasonably practicable, PROVIDED THAT the Licensors shall not request that the
Licensee implements the change in less than six months from the making of the request, and
in each case of a change the following procedures shall apply:

(a) the Licensors shail give full details thereof in writing to the Licensee;

8.5

(b) the Licensee will respond in writing within 4 weeks of receipt of the request, stating the
date by which it commits to comply with the change and the Licensors shall provide
full assistance to the Licensee in order to assist the Licensee in complying with the
change; and

the parties will then finalise the details and undertake tests to ensure that the change operates
satisfactorily within the terms of this Agreement, satisfactory operation of which will be
deemed acceptance of the change and schedule 4 and/or the definition of Music Usage
Information will be amended or replaced accordingly. For the purpose of this clause, in
determining what change may be reasonable, regard shall be had to the DDEX project.

Without prejudice to any right in law that the Llcensors may have to obtain such information,
the Licensee shall not be obliged to provide to the Licensors any information which identifies
Users or which otherwise constitutes "personal data" as defined in the Data Protection Act
1998. For the avoidance of doubt, the Licensee must still provide all required Music Usage
information (or other information to be provided under this Agreement), but is entitled to
remove any element of it which reveals the identity of Users or otherwise causes it to include
or constitute "personal data".

8.6 The Licensee shall notify the Licensors in writing in advance of all arrangements which it
enters into for "pre-loading" content on Data Storage Devices pursuant to clause 2.1 (c), such
notification to include details of the relevant Data Storage Devices.

Late Reporting

9.1 The following provision applies where the LIcensee has:

(a) failed to deliver prior to the required date Music Usage Information for the Licensed
Service; or
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(b) deiiveiad such Music Usage Information prior to the required date, but it contains any
omission or error of whatsoever nature (by way of example only, Repertoire Works
having been omitted therefrom or incorrectly or misleadingly named, or the duration of
any Repertoire Works having been under-reported) which is material and the Licensee
has failed to give notice in wriTing to the Licensors correcting the omission or error by
the date upon which such reporting should have been provided.

9.2 ln such circumstances (and without prejudice to any other rights which either or both Llcensors
may have against the Licensee) if one or both of the Licensors has distributed some (or all)
royalties received (excluding any commission) to Members and/or Associated Societies based
on the usage data supplied, but, as a resuit of clause 9.1(a) or (b) applying, the royalties
distributed do not accurately or fairly represent that which each of the Members and/or
Associated Societies should have received (when considering the true usage of Repertoire
Works), then the Licensee shall pay the fees set out in clauses 9.3 and 9.4 (in addition to
those set out in clauses 6 and T).

93 Where clause 9.2 applies, separately in relation to each relevant Repertoire Work either
omitted from the relevant Music Usage information or as regards which there was a material
omission or error of whatsoever nature or in relation to which the relevant Music Usage
information was not delivered, the additional fees shall be calculated at the rate equivalent to
that which has been or will be paid by MCPS and/or PRS (as applicable) to their members (or
associated societies) in relation to the Music Usage Information which wes submitted prior to
the required date.

9.4 Where clause 9.2 applies, the Licensee will also pay interest on the additional fees as referred
to in clause 9.3 above computed in accordance with clause 5.6 and calculated from the date
on which MCPS and/or PRS (as applicable) first made a distribution to their members (or
associated societies) in relation to the relevant period to the date on which the Music Usage
Information was received by the Licsnsors or the date on which the Licensors received written
notice of the relevant error, as the case may be.

9.5 The provisions of this clause apply notwithstanding any other provision of this Agreement, but
are without prejudice to any other right which MCPS and PRS have in relation to any failure to
submit Music Usage information fully or accurately completed within the time stipulated in
clause 8.1.

10. Credits and Notices

The Licensee shall include on each of the Licensed Services:

(a) the logos of PRS and MCPS; and

(b) details of the following website and, where practical, hypertext links to it:
http://Www.mops-prs-alliance.co.uk; and

(c) where reasonably practicable, the name of the composer and publisher of the
Repertoire Works provided via the Licensed Services; and

(d) a notice explaining that use of the musical works is subject to restrictions and that a
summary of these restrictions may be obtained by accessing the Licensors'ebslte
through the link referred to above.

Approval of the Licensors shall be deemed to be given to the positioning of the above credits
and notices within the terms and conditions of the Licensed Service(s) where it is not
reasonably practical to position such information elsewhere.

11. Auditing

11.1 The Licensee shall keep and make available for inspection upon reasonable notice (and shalt
procure that each Relevant Party keeps and makes available for inspection upon reasonable
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notice), both during and for twelve months after termination of this Agreement, proper, detailed
books and records relating to (a) the use of all Musical Works and {b) any income or other
consideration received by or on behalf of the Licensee in relation to the Licensed Services,
together with any supporting documentation relating thereto covering the period up to six
years prior to the date of notification of audit.

For the purposes of this clause 11, the Licensee shail allow upon reasonable notice (and shall
procure that each Relevant Party shall allow) access to its premises to inspect relevant
accounting records, but not more than once per annum. The duly authorised representatives
{who shall be external qualified accountants or auditors unless otherwise agreed between the
parties) of the Licensors shall have such access to the Licensee's premises.and shail be
entitled io inspect, make extracts and take copies of any of the information and/or
documentation available and to carry out such work as is, in their reasonable opinion,
considered necessary to verify compiiance with the provisions of this Agreement

If tests under any audit and verification process indicate under-payment of the correct Royalty
Fee during the period under audit, then, without prejudice to the Licensors'ther rights under
this Agreement, the Licensee shall pay the amount of the underpayment plus interest based
on the period from which the correct fee should have been paid to the Licensors to the date
when it was actually paid {at the rate set out in clause 5.6).

lf any audit and verification process discloses (a) under-payment of more than 7.5% of the
correct Royalty Fee during the period under audit and/or (b) failures to report correctly (so as
to affect a distdibutlon by the Licensors to their Members) amounting to at least 7.5% of the
music usage during the period under audit, then, without prejudice to the Licensors'ther
rights under this Agreement, the Licensee shall pay, in addition to the payment referred to in
ciause 11 3, the Licensors'easonable costs of such audit and verification within 28 days of
receipt of the Licensors'AT invoice therefor.

If tests under any audit and verification process indicate over-payment of the correct Royalty
Fee during the period under audit, then the I icensors shall, as soon as is reasonably practical,
pay the amount of the overpayment back to the Licensee (but, for the avoidance of doubt, no
interest shall be payable unless the overpayment is a result of an act or omission of the
Licensors (in which case interest shall be payable at the rate set out in clause 5.6)), However,
where the overpayment does not result from an act or omission of the Licensors and the
Licensors have already distributed such overpayment to their Members and/or Associated
Societies, the Licensors shel! be entitled to deduct its reasonable internal and/or external costs
in administering the payment back of the overpayment.

The Licensors shall not (and shall procure that their representatives shall not), without the
Licensee's written consent, disclose to any third party any confidential information of Ihe
I icensee (so long as it remains confidential) received in the course of an audit carried out
under this clause 11, save that such confidential information may be disclosed to the
Licensors'irectors, board sub-committee members, officers, employees and professional
advisors (solely where such persons are under a duty of confidentiality in relation to
information so received and the l.icensors shall be liable to the Licensee in respect of any
breach of such confidentiality obligation) solely for purposes connected with this Agreement.

For the avoidance of doubt, books, records and accounting records as referred to in clauses
11.1 and 11.2 above shall include data, information and records held on computers.

The I icensee shall, if requested by the Licensors, provide a statement from its auditors {but
not more than once per year) confirming that the financial information submitted by the
Licensee for the relevant requested period is in accordance with the actual Gross Revenue (as
defined under this agreement) for that period,

Security and Encryption

Unless agreed otherwise, the Licensee wilt utilise or require the utilisation of an industry
security standard which is developed and is available for use in the protection of Repertoire
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Works. Until such time, the l icensee must use its reasonable endeavours to prevent
unauthorised copying and/or the unauthorised issuing of copies of Repertoire Works by
whatever technical means are practicable. Upon request, the Licensee will inform the
Licensors concerning its activities in relation to fulfilling this obligation.

12.2 Save as may be permitted by law, the Licensee agrees it shall not (and shall procure that any
Relevant Party shall not) attempt to.

(a) remove or alter any rights management or identifier information that may be
associated with any Repertoire Works; or

(b) circumvent any technical measures associated with any Repertoire Work which are
designed to prevent or restrict the unauthorised use of any Repertoire Work.

13. Termination and Expiry

13.1 This Agreement shall expire on 30 June 2009 unless terminated earlier by written agreement
or in accordance with the terms of this clause 13.

13.2 This Agreement may be terminated by the Licensee, by giving not less than three months
written notice to the Licensors or upon written notice in circumstances where the Licensee is
ceasing to engage in activities covered by this Agreement.

13.3 Each party shall have the right to terminate this Agreement by notice forthwith where the other
party:

(a) commits a material breach of this Agreement which is capable of remedy and fails to
remedy such breach within 14 clear days after receipt of notice of such breach, or

(b) commits a material breach of this Agreement which is not capable of remedy;

and, for the avoidance of doubt, any breach which consists of a failure by either party to
perform an obligation under this Agreement within any period required or by any date specified
under this Agreement shall be deemed to be capable of remedy if such obligation is performed
by such party within the 14 day cure period specified in clause 13.3(a) above.

13A The Licensors shall have the right to terminate this Agreement by notice forthwith if the
Licensee:

(a) is dissolved (other than pursuant to a consolidation, amalgamation or merger);

(b) becomes insolvent or is unable to pay its debts (as that term is defined in section 123
of the Insolvency Act 1986) or faiis or admits in writing its inability generally to pay its
debts as they become due,

(c) makes a general assignment, arrangement or composition with or for the benefit of its
creditors;

(d) institutes or has instituted against it a proceeding seeking a judgment of insolvency or
bankruptcy or any other relief under any bankruptcy or insolvency law or other similar
law affecting creditors'ights, or a petition is presented for its winding-up or liquidation,
and, in the case of any such proceeding or petition instituted or presented against it,
such proceeding or petition:

(i) results in a judgment of insolvency or bankruptcy or the entry of an order for
relief or the making of an order for its administration, winding-up or liquidation;
Ol
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(e)

(ii) is not dismissed, discharged, stayed or restrained in the case of a winding-up
petition within 14 days or in the case of an administration petition within
2 days, of the institution or presentation thereof;

J

has a resolution passed for its winding-up, official management or liquidation (other
than pursuant to a consolidation, amalgamation or merger);

(f) seeks or becomes subject to the appointment of an administrator, provisional
liquidator, conservator, receiver, trustee, custodian or other similar official for it or for
all or substantially all its assets;

(g) has a secured party take possession of all or substantially all its assets or has a
distress, execution, attachment, sequestration or other legal process levied, enforced
or sued on or against aii or substantially all its assets and such secured party
maintains possession, or any such process is not dismissed, discharged. stayed or
restrained, in each case within 30 days thereafter; or

(h) causes or is subject to any event with respect to it which, under the applicable laws of
any jurisdiction, has an analogous effect to any of the events specified in clauses (a)
to (g) (inclusive),

13.5 The licences granted under clause 2 of this Agreement are so granted on the basis of the
representations made by the L.icensee in part A of the application form.

13.6 Termination of this Agreement for whatever reason shall be without prejudice to any rights
which have already accrued to the parties under this Agreement.

14 Effect of Termination

14.1 Upon termination of this Agreement ali licences granted under this Agreement shall terminate
and the Licensee shall immediately cease to be licensed by the Licensors for the reproduction
or communication to the public of Repertoire Works via the Licensed Services. Termination
shall be without prejudice to the ability of Users to retain a copy of a Repertoire Work supplied
to them under a Permanent Download Service.

14.2 Clauses 5, 6, 7, 8, 9, 14, 11, 17 and 18 shalt survive the termination of this Agreement, but
only in relation to the Licensee's activities during the Term.

15. No Assignment

15.1 Subject to clause 15.2, the licences granted under this Agreement are personal to the
Licensee and the Licensee may not assign, sub-license or otherwise transfer any or all of its
rights or obligations under this Agreement without the written agreement of both MCPS and
PRS except where the Licensee wishes to assign or transfer its rights and obligations to a
direct or indirect subsidiary or direct or indirect holding company of the Licensee in which case
the Licensors may not unreasonably withhold consent.

15.2 Subject always to the other provisions of this Agreement, the Licensee shall be permitted to
use the services of a third party in operating the Licensed Services, provided that:

(a) the Licensee retains complete control and direction over the provision of the Licensed
Services to Users; and

(b) the Licensors are able to audit such third party in accordance with clause 11.

15.3 The Licensee shall include the following provisions in its terms and conditions for the supply of
the Licensed Services to Users:

(a) that any Repertoire Works communicated to Users may only be copied as permitted
under this Agreement or by applicable law; and
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(e)

(ii) is not dismissed, discharged, stayed or restrained in the case of a winding-up
petition within 14 days or in the case of an administration petition within
2 days, of the institution or presentation thereof;

J
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(b) that, save as may be permitted by law, no attempt shall be made by Users to:

(i) remove or alter any rights management or identifier information that may be
associated with any Repertoire Works; or

(ii) circumvent any technical measures associated with any Repertoire Work
which are designed to prevent or restrict the unauthorised use of any
Repertoire Work.

15.4 The Licensee shall, upon request by either Licensor, supply such Licensor forthwith with a
copy of the Licensee's standard terms and conditions applying to the provision of any or all of
the Licensed Services.

16. Controlled Composition Agreements

Where any person, firm or company is or becomes a member of either of the Licensors or an
Associated Society and that party itself or that party's predecessor in title or grantor has a
current contract with the Licensee or the Licensee's predecessor in title or grantor:

(a) to the extent that such contract would otherwise apply in relation to the grant of any or
aH of the licences referred to in this Agreement and/or the terms and conditions on
which such licences are granted, the terms and conditions of this Agreement shaH
during the subsistence of this Agreement replace the terms and conditions of that
contract; and

(b) upon the written request of the Licensee the relevant Licensor will provide the
I icensee with evidence that the relevant Member has become a Member and has
given the relevant Licensor or the relevant Associated Society authority to bind the
Member as regards this Agreement.

This ciause does not prevent the Licensee from obtaining a licence only in relation to the rights
referred to in clause 2.1 from the relevant party owning or controliing such rights where such
licence is validly obtained whether before or after the Commencement Date but other than as
a result of a contract with an individual composer or recording group.

For the avoidance of doubt, where the Licensee is exploiting the relevant rights outside the
United Kingdom, and has in relation to such exploitation a valid licence from the Associated
Society entitled to grant that licence in relation to the relevant territory or territories, this clause
16 does not operate so as to override the terms of that licence.

17. Notices

17.1 Except where expressly stated otherwise, any notice or other written communication given
under or in connection with this Agreement shall only be effective if it is in writing. Faxes and
e-mails are permitted save that notices under clause 13 of this Agreement shall not be served
by e-mail. In the absence of any legitimate electronic signature system, either party shall be
permitted to require the confirmation in writing (signed by an authorised signatory) of any
notice originally sent by email.

17.2 The address for service of any party shall be its registered office marked for the attention of
the Chief Executive or Managing Director, or, if any other address or addressee for service
has previously been notified to the server, to the address so notified. A single notice served on
or sent to the Aliiance and addressed to either Licensor shall be treated as validly served on
both Licensors.

17.3 Any such notice or other written communication shall be deemed to have been served:

(a) .if personaHy delivered, at the time of delivery;
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has previously been notified to the server, to the address so notified. A single notice served on
or sent to the Aliiance and addressed to either Licensor shall be treated as validly served on
both Licensors.

17.3 Any such notice or other written communication shall be deemed to have been served:

(a) .if personaHy delivered, at the time of delivery;
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(b) if posted, at the expiry of two business days or in the case of airmail four business
days after it was posted;

{c) . if sent by facsimile message or e-mail, at the time of receipt of transmission (if
received during normal business hours that is 09.30 to 17.30 local time) in the place to
which it was sent or {if not received during such normal business hours) at the
beginning of the next business day at the place to which it was sent.

17.4 in proving service of a notice it shall be sufficient proof that personal delivery was made, or
that such notice or other written communication was properly addressed stamped and posted
or in the case of a facsimile message or e-mail that an activity or other report from the
sender's facsimile machine or computer can be produced in respect of the notice or other
written communication, in the case of a fax, showing the recipient's facsimile number and the
number of pages transmitted.

Miscellaneous

18.1 No delay or omission in exercising any right or remedy hereunder shall operate as a waiver
thereof or of any other right or remedy and no single or partial exercise thereof shall preclude
any other or further exercise thereof or the exercise of any other rights or remedies. No
waiver shall be binding or effectual for any purpose unless expressed in writing and signed by
the party giving it and any such waiver shall be effective only in the specific instance and for
the purpose given.

18.2 This Agreement sets forth the entire agreement of the parties in relation to the subject matter
hereof and each of the parties hereto acknowledges that it has not entered into this
Agreement in reliance on any representation or term not contained in this Agreement. This
Agreement shall not be modified or varied except by a written instrument signed by the parties
hereto.

18.3 The headings to the clauses in this Agreement are included for ease of reference only and are
not part of this Agreement and are not to be taken into account in its construction.

18.4 The parties shall {and shall procure that any other necessary party within its control shall)
execute and do all such documents acts and things as may be reasonably be required on or
subsequent to completion of this Agreement for securing each of the obligations of the
respective parties under this Agreement.

18.5 lf this Agreement creates any rights which would in the absence of this provision be
enforceable by any person not a party to this Agreement, such rights shall not be enforceable.

18.6 This Agreement shall be construed according to the laws of England and Wales and the
parties agree to submit to the jurisdiction of the English Courts.

Signed by: Signed by:

Duly authorised signatory on behalf of Duly authorised signatory on behalf of
MCPS PRS

Name:

Position:
Date:

Name:

Position:

Date:

33
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written communication, in the case of a fax, showing the recipient's facsimile number and the
number of pages transmitted.

Miscellaneous

18.1 No delay or omission in exercising any right or remedy hereunder shall operate as a waiver
thereof or of any other right or remedy and no single or partial exercise thereof shall preclude
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hereto.
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Position:

Date:
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Signed by:

Duly authorised signatory on behalf of the
Licensee

Name:

Position:

Date:

Signed by:

Duly authorised signatory on behalf of the
Licensee

Name:

Position:

Date:



SCHEDULE 1

Definition of Music Service

"Excluded Service" means any service {or the relevant part of a service) which is a
Podcasting Service or which falls within the scope (from time to
time) of any of the following MOPS/PRS licensing schemes:

(a) MCPS — Ringtone licensing scheme;

(b) PRS — Ringtone licensing scheme;

(c) MCPS — Karaoke and MIDi scheme;

(d) MCPS — Music-on-hold scheme;

(e) MCPS — Supply of Background Music Services
scheme;

(f) MOPS — Premium Telephone Line Services scheme;

(g) PRS — Premium Telephone Line Services scheme; or

(h) MCPS 8 PRS Joint Ringback scheme„or

{i) MCPS 8 PRS B2B Music Preview scheme,

"Limited Download / On-
Demand Streaming
Service " or "LD/ODS
Service"

means a service (or the relevant part of a service), other than
an Excluded Service, whereby a User may receive a Musical
Work by streaming on-demand via a Network (where the time
and piece at which such Musical Work is received is selected
by the User) and/or may download via a Network that Musical
Work but where such download may not be retained by the
User on a permanent basis. Any service falling primarily within
the foregoing definition but which also includes elements which
fall within the definition of Premium and interactive Webcasting
Service and/or Pure Webcasting Service shall be deemed in its
entirety to be a LD/ODS Service.

"Music Service" means a service or the relevant part of a service which is:

(a) a Permanent Download Service;

(b) an LD/ODS Service;

(c) a Premium and Interactive Webcasting Service;

(d) a Pure Webcasting Service; or

(e) any combination of (a) to (d) above.

"Network" means the internet, a mobile network or any other wired or
wireless network.

"Permanent Download
Service"

means a service (or the relevant part of a service), other than
an Excluded Service, by which a Musical Work is
communicated to the ublic via a Network in the form of a
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download and where such download may be retained by the
User on a permanent basis.

"Podcasting Service" means a service (or the relevant part of a service) whereby
"programmes" (as opposed to individual Musical Works) may
be downloaded to Users'ata Storage Devices (whether
permanently or temporarily) and any tracks included within such
programme cannot be disaggregated.

"Premium and Interactive
Webcasting Service"

means a service (or the relevant part of a service), other than
an Excluded Service, by which Musical Works are
communicated to the public via a Network and:

(a) no permanent or temporary copy of any Musical Work
is retained by the User; and

(b) such service Is neither a Pure Webcasting Service, a
Permanent Download Service, a LD/ODS Service or a
Simulcast Service.

"Pure Webcasting Service" means a service (or the relevant part of a service), other than
an Excluded Service or a Simulcast Service, by which Musical
Works are broadcast (as that term is defined in the Act as at 1

July 2006) to Users via a Network. For the avoidance of doubt,
to constitute e Pure Webcesting Service, there must be:

(a) no interactive functionality, for example (without
limitation), no use of controls that enable the User to
pause, skip, move forward or backwards through the
stream;

(b) no personalisation of the service by the User or the
ability for the User to offer preferences which then
dictate the tracks that are provided to that User, for
example (without limitation), no ability for the User to
rate tracks so as to inliuence subsequent tracks that
are played;

(c) no advanced notification to the User of titles of speciTic
tracks to be played or specific albums from which
tracks will be played (other than the introduction of the
next track in DJ led services);

(d) in any 3 hour period:

(i) no more than 3 songs from a particular album
(including no more than 2 consecutively);

(ii) no more than 4 songs from a particular artist or
from any compilation of tracks (including no
more than 3 consecutively);

(e) no archived programmes less than 5 hours in duration
or available for more than 2 weeks; and

(f) no continuous programmes of less than 3 hours
duration; and
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(c) no advanced notification to the User of titles of specific
tracks to be played or specific albums from which
tracks will be played (other than the introduction of the
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or available for more than 2 weeks; and

(f) no continuous programmes of fess than 3 hours
duration; and
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(g) effective technologies, insofar as such technologies are
commercially available and can be implemented
without imposing unreasonable costs, which aim to
prevent:

(i) a User or any other person or entity from
automatically scanning the Licensee*s
transmissions alone or together with
transmissions by other transmitting entities in
order to select a particular sound recording to
be transmitted to the User; and

(ii) a User from making copies, other than transient
copies, of the sound recordings, and

(h) no automatic or intentional cause by the Licensee of
the device receiving a transmission to switch from one
program channel to another.

"Simulcast Service" means the broadcast (as that term is defined in the Act as at 1

July 2006) of a programme via a Network where such
broadcast:

(a) is simultaneous with the broadcast of such programme
via a traditional terrestrial, satellite or cable television or
radio service; and

(b) is made from the website or other service of the
originating broadcaster.

"Special Webcasting
Service"

means a Pure Webcasting Service or Premium and Interactive
Webcasting Service where more than 50% of the sound
recordings of the Musical works communicated to the public (i)
are by a single artist or band or (ii) comprise a live performance
by a single artist or band with related performances by other
artists and/or bands.
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SCHEDULE 2

Royalty Fee

1. Definitions

"Applicable Revenue"

"Limited Subscription Service"

means the Gross Revenue less VAT (or other
equivalent sales tax, as applicable).

means an LD/ODS Service whereby the User:

(a)

(b)

pays to the Licensee a regular fee in order to
access such service; and
gains access, only while such fee continues
to be paid and controlled by appropriate
DRM, to 20,000 different Musical Works or
less.

"Minimum Royalties"

"Mobile Licensed Service"

"PC Subscription Service"

means the applicable minima set out in paragraphs
2.1(b), 2.2(b), 2.3(b) and 2A(b) below.

means a l.icensed Service which is provided to Users
and where, subject to paragraph 4.5 of schedule 3 the
charge to the User for the Licensed Service includes
all mobile network delivery charges applicable to the
provision of such service,

References to Mobile Permanent Download Service,
Mobile LD/ODS Service, etc. shall be construed
accordingly.

means an LD/ODS Service whereby the User:
(s) pays to the Licensee a regular fee in order to

access such service; and

(b) gains access, only while such fee continues
to be paid and controlled by appropriate
DRM, to in excess of 20,000 different Musical
Works; and

(c) is able, only while such fee continues to be
paid and controlled by appropriate DRM, to
store and listen to Musical Works accessed
through such service on a personal computer;
and

"Portable Subscription Service"

(d) is unable to store and listen to Musical Works
accessed through such service on a portable
Data Storage Device (such as an mp3 or
WMA player).

means an LD/ODS Service whereby the User.

(a) pays to the Licensee a regular fee in order to
access such service; snd

(b) gains access, only while such fee continues
to be paid and controlled by appropriate
DRM, to in excess of 20,000 different Musical
Works; and
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to be paid and conirolled by appropriate
DRM, to in excess of 20,000 different Musical
Works; and
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(c) is able, only while such fee continues to be
paid and controlled by appropriate DRM, to
store and listen to Musical Works accessed
through such service on a personal computer;
and

(d) is able, only while such fee continues to be
paid and controlled by appropriate DRM, to
store and listen to Musical Works accessed
through such service on a portable Data
Storage Device (such as an mp3 or WMA

player)

"Subscriber" means a User who is a subscriber to a PC
Subscription Service, a Portable Subscription Service,
a Limited Subscription Service or a Webcasting
Subscription Service as the case may be.

"Subscription Permanent Download
Service"

means a Permanent Download Service whereby the
User pays to the Licensee a regular periodic fee in

order to obtain permanent downloads.

''Webcasting Subscription Service" means a Pure Webcasting Service or Premium and
Interactive Webcasting Service (but not a Special
Webcasting Service) whereby the User pays to the
Licensee a regular fee in order to access such
service.

2. Royalty Fee

2.1 In respect of a Permanent Download Service the Royalty Fee per download shall be the
higher of:

(a) 8% of the Applicable Revenue; and

(b) either (subject to (c) and (d) below):

(i) f0.04 in respect of each Musical Work downloaded per download; or

(ii) if a Musical Work is downloaded as part of a bundle of eight to twelve
(inclusive) Musical Works, E0.035 in respect of each Musical Work
downloaded.

(iii) if a Musical Work is downloaded as part of a bundle of thirteen to seventeen
(inclusive) Musical Works, E0.03 in respect of each Musical Work
downloaded.

(iv) if a Musical Work is downloaded as part of a bundle of eighteen to twenty-nine

(inclusive) Musical Works, Z0.025 in respect of each Musical Work
downioaded.

(v) if a Musical Work is downloaded as part of a bundle of thirty or more Musical

Works, 20.02 in respect of each Musical Work downloaded.

(c) Where a single Musical Work is availabie for download and:

(i) the relevant sound recording of such Musical Work was originally released
(whether in a physical or online form) two or more years previously; and

(c) is able, only while such fee continues to be
paid and controlled by appropriate DRM, to
store and listen to Musical Works accessed
through such service o'n a personal computer;
and

"Subscriber"

(d) is able, only while such fee continues to be
paid and controlled by appropriate DRM, to
store and listen to Musical Works accessed
through such service on a portable Data
Storage Device (such as an mp3 or WMA
player)

means a User who is a subscriber to a PC
Subscription Service, a Portable Subscription Service,
a Limited Subscription Service or a Webcasting
Subscription Service as the case may be.

"Subscription Permanent Download
Service"

means a Permanent Download Service whereby the
User pays to the Licensee a regular periodic fee in
order to obtain permanent downioads.

'V/ebcasting Subscription Service" means a Pure Webcasting Service or Premium and
Interactive Webcasting Service (but not a Special
Webcasting Service) whereby the User pays to the
Licensee a regular fee in order to access such
service.

2. Royalty Fee

2.1 In respect of a Permanent Download Service the Royalty Fee per download shall be the
higher of:

(a) 8% of the Applicable Revenue; and

(b) either (subject to (c) and (d) below):

(i) f0.04 in respect of each Musical Work downloaded per download; or

(ii) if a Musical Work is downloaded as part of a bundle of eight to twelve
(inclusive) Musical Works, R0.035 in respect of each Musical Work
downloaded.

(iii) if a Musical Work'is downioaded as part of a bundle of thirteen to seventeen
(inclusive) Musical Works, R0.03 in respect of each Musical Work
downloaded.

(iv) if a Musical Work is downloaded as part of a bundle of eighteen to twenty-nine
(inclusive) Musical Works, R0.025 in respect of each Musical Work
downioaded.

(v) if a Musical Work is downloaded as part of a bundle of thirty or more Musical
Works, 20.02 in respect of each Musical Work downloaded.

(c) Where a single Musical Work is available for download and:

(i) the relevant sound recording of such Musical Work was originally released
(whether in a physical or online form) two or more years previously; and
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(i) it is sold for a retail price of 49 pence (including VAT) or less;

then the minimum royalty applicable under paragraph 2.1(b)(i) above shall be f0.03.

(d) Where a bundle of Musical Works is available for download and:

(i) every sound reoording of a Musical Work in the bundle was originally released
(whether in a physical or online form) two or more years previously; or

(ii) the same bundle was originally released (whether in a physical or online form)
two or more years previously;

then the minimum royalty applicable under paragraph 2.1(b)(ii) above shaH be R0.03
or, for bundles of more than twelve tracks, shall be as set out in paragraphs 2.2(b) (iil)

to (v) above.

(e) For the purposes of paragraph 2.1 (a) to (d) above, a collection of tracks shall only be
considered a bundle if is (i) put together or otherwise approved by the relevant record
company (or companies) or (H) put together by the Licensee (provided permission of
the owner of the relevant sound recording rights or artist (or artists) has been obtained
end that the bundle Is purchased as a whole. Collections of tracks assembled by
Users are therefore not "bundles" for the purposes of paragraphs 2.1 (a) to (d).

(f) Tracks which consist of either public domain Musical Works or non-music works (for
example, spoken word) shall not be regarded as "tracks" for the purposes of counting
the number of Musical Works in a bundle,

(g) For the avoidance of doubt and for the purposes of paragraphs 2.1(b) (ii) to (v) above,
by way of example, in respect of a bundle of 15 different sound recordings (including
mixes) of the same Musical Work, the applicable Minimum Royalty for the whole of
the bundle would be 45p.

(h) Only one royalty (or one minimum, ss applicable) shall be charged for so called "dual-
downloads" where for a single price, the same track is delivered to a User's PC and
mobile device.

(h) The parties shall discuss in good faith Minimum Royalties in respect of long and short
tracks.

(j) The Licensee shall be entitled to produce and Include as part of a Licensed Service
free audio-only or audio-visual clips of a Musical Work embodied in a sound recording
of up to 30 seconds duration (or for "classical genre up to one minute's duration)
without payment of any Minimum Royalty provided that such clip is used solely to
promote the sale or other use of the Musical Work as part of the Licensed Service.

2.2 In respect of an LD/ODS Service the Royalty Fee shall be the higher of:

(a) 8% of the Applicable Revenue; and

(b) 'ither:
(i) where the Music Service is a Portable Subscription Service, f0.60 per

Subscriber per Month; or

(ii) where the Music Service is a PC Subscription Service, R0.40 per Subscriber
per Month; or

(lii) where the Music Service is a Limited Subscription Service, R0.20 per
Subscriber per Month; or
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(ii) it is sold for a retail price of 49 pence (including VAT) or less;

then the minimum royalty applicable under paragraph 2.1(b)(i) above shall be f0.03.

(d) Where a bundle of Musical Works is available for downioad and:

(i) every sound recording of a Musical Work in the bundle was originally released
(whether in a physical or online form) two or more years previously; or

(ii) the same bundle was originally released (whether in a physical or online form)
two or more years previousiy;

then the minimum royalty applicable under paragraph 2,1(b)(ii) above shall be R0.03
or, for bundles of more than twelve tracks, shall be as set out in paragraphs 2.2{b) (iii)

to (v) above.

(e) For the purposes of paragraph 2.1 (a) to (d) above, a collection of tracks shall only be
considered a bundle if is (i) put together or otherwise approved by the relevant record
company (or companies) or (ii) put together by the Licensee {provided permission of
the owner of the relevant sound recording rights or artist (or artists) has been obtained
and that the bundle is purchased as a whole. Collections of tracks assembled by
Users are therefore not "bundles" for the purposes of paragraphs 2.1 (a) to (d).

(f) Tracks which consist of either public domain Musical Works or non-music works (for
example, spoken word) shall not be regarded as "tracks" for the purposes of counting
the number of Musical Works in a bundle,

(g) For the avoidance of doubt and for the purposes of paragraphs 2.1(b) (ii) to (v) above,
by way of example, in respect of a bundle of 15 different sound recordings (including
mixes) of the same Musical Work, the applicable Minimum Royalty for the whole of
the bundle would be 45p.

(h) Only one royalty (or one minimum, as applicable) shall be charged for so called "dual-
downloads" where for a single price, the same track is delivered to a User's PC and
mobile device.

(h) The parties shall discuss in good faith Minimum Royalties in respect of long and short
tracks.

(j) The Licensee shall be entitled to produce and include as part of a Licensed Service
free audio-only or audio-visual clips of a Musical Work embodied in a sound recording
of up to 30 seconds duration (or for "classical" genre up to one minute's duration)
without payment of any Minimum Royalty provided that such clip is used solely to
promote the sale or other use of the Musical Work as part of the Licensed Service.

2.2 In respect of an LD/ODS Service the Royalty Fee shall be the higher of:

(a) 8% of the Applicable Revenue; and

(b) 'ither:
(i) where the Music Service is a Portable Subscription Service, f0.60 per

Subscriber per Month; or

(ii) where the Music Service is a PC Subscription Service, ROAO per Subscriber
per Month; or

(iii) where the Music Service is a Limited Subscription Service, R0.20 per
Subscriber per Month; or



(iv) for all other LD/ODS Services, f0.0022 per Musical Work played.

2.3 In respect of a Special Webcasting Service the Royalty Fee shall be the higher of:,

(a) 8% of the Applicable Revenue; and

(b) E0.0022 per Musical Work communicated to the public per User unless the Special
Webcasting Service is a Subscription Service, in which case the parties shall
negotiate in good faith a minimum fee per subscriber per month to apply in place of
this R0.0022 . In relation to the non subscriber based minimum, for the avoidance of
doubt, by way of example, a webcast of one Musical Work to 1000 Users incurs a
Minimum Royalty of R2.20.

2.4 In respect of a Premium and Interactive Webcasting Service (other than a Special Webcasting
Service) it shall be the higher of:

(a) 6.5% of the Applicable Revenue; and

(b) either:

(i) where the Music Service is a Webcasting Subscription Service, F0.22 per
Subscriber per Month; or

(ii) otherwise„ F0.00085 per Musical Work communicated to the public per User.
For the avoidance of doubt, by way of example, a webcast of one Musical
Work to 1000 Users incurs a Minimum Royalty of f0.85.

2.5 In respect of a Pure Webcasting Service {other than a Special Webcasting Service) it shall be
the higher of

(a) 6.5% of the Applicable Revenue; and

(b) either:

(i) where the Music Service is a Webcasting Subscription Service, F0.22 per
Subscriber per Month; or

(ii) otherwise, F0.0006 per Musical Work communicated to the public per User.
For the avoidance of doubt, by way of example, a webcast of one Musical
Work to 1000 Users incurs a Minimum Royalty of E0.60

2.6 For the avoidance of doubt, the calculation leading to the Royalty Fee for a particular
download, subscription or stream being either (a) or {b) above (in each of paragraphs 2.1 to
2.5 above, as applicable) shall be carried out individually in respect of each download,
subscription or stream (as applicabie) to each User and then the Royalty Fees, calculated on
that basis, for all downloads, subscriptions or streams (as applicable) to all Users shall be
added together in order to calculate the full Royalty Fees due. For the purposes of the
foregoing calculation, where there is any Gross Revenue arising which is not attributable to a
particular download, subscription or stream (for example, revenue arising from advertising or
sponsorship etc), this shall be apportioned equally between all downloads, subscriptions or
streams (as applicable).

3. Bundling

3.1 Where a Music Service (for the purposes of this clause "Service A") is provided to Users in
conjunction with a service which is not a Music Service (for the purpose of this clause "Service
8"), then the price deemed to be payable by Users {"the User Price") for the Music Service (for
the purpose of calculating Gross Revenue) shall be calculated in accordance with this
paragraph 3.

(iv) for all other LD/ODS Services, f0.0022 per Musical Work played.

2.3 In respect of a Special Webcasting Service the Royalty Fee shall be the higher of:,

(a) 8% of the Applicable Revenue; and

(b) E0.0022 per Musical Work communicated to the public per User unless the Special
Webcasting Service is a Subscription Service, in which case the parties shall
negotiate in good faith a minimum fee per subscriber per month to apply in place of
this R0.0022 . In relation to the non subscriber based minimum, for the avoidance of
doubt, by way of example, a webcast of one Musical Work to 1000 Users incurs a
Minimum Royalty of R2.20.

2.4 In respect of a Premium and Interactive Webcasting Service (other than a Special Webcasting
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(a) 6.5% of the Applicable Revenue; and
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Work to 1000 Users incurs a Minimum Royalty of f0.85.

2.5 In respect of a Pure Webcasting Service {other than a Special Webcasting Service) it shall be
the higher of

(a) 6.5% of the Applicable Revenue; and

(b) either:

(i) where the Music Service is a Webcasting Subscription Service, F0.22 per
Subscriber per Month; or

(ii) otherwise, F0.0006 per Musical Work communicated to the public per User.
For the avoidance of doubt, by way of example, a webcast of one Musical
Work to 1000 Users incurs a Minimum Royalty of E0.60

2.6 For the avoidance of doubt, the calculation leading to the Royalty Fee for a particular
download, subscription or stream being either (a) or {b) above (in each of paragraphs 2.1 to
2.5 above, as applicable) shall be carried out individually in respect of each download,
subscription or stream (as applicabie) to each User and then the Royalty Fees, calculated on
that basis, for all downloads, subscriptions or streams (as applicable) to all Users shall be
added together in order to calculate the full Royalty Fees due. For the purposes of the
foregoing calculation, where there is any Gross Revenue arising which is not attributable to a
particular download, subscription or stream (for example, revenue arising from advertising or
sponsorship etc), this shall be apportioned equally between all downloads, subscriptions or
streams (as applicable).

3. Bundling

3.1 Where a Music Service (for the purposes of this clause "Service A") is provided to Users in
conjunction with a service which is not a Music Service (for the purpose of this clause "Service
8"), then the price deemed to be payable by Users {"the User Price") for the Music Service (for
the purpose of calculating Gross Revenue) shall be calculated in accordance with this
paragraph 3.



3.2 Where there are separate published prices for Service A and Service B when available alone,
then the User Price shall be the proportion of the bundled price represented by the relative
standalone prices for Service A and Service B.

3.3 Where there are no separate published prices for Service A and Service 8, then the User
Price shall be deemed to be the proportion of the bundled price represented by the relative
standalone prices for comparable UK services for Service A and Service B. If there is more
than one comparable service, then the average shall be used.

3A If in the Licensors'easonable opinion there are no comparable UK standalone services for
Service A and Service B, then the applicable Minimum Royalties shall be payable.

3.5 For the avoidance of doubt, where the User Price is set according to either of paragraphs 3.2
and 3.3 above, the royalty payable shall be the higher of the applicable royalty rate applied to
the User Price and the applicable Minimum Royalty.

Promotional Use

4.1 Provided that the owner of the copyright in the sound recording has agreed to allow the
Licensee to make the sound recording available for free to Users of its Music Service and that
such owner is not entitled to payment of any royalty or any other consideration whether in
monetary form or otherwise in relation to such use, the Licensors shall permit Musical Works
incorporated in such sound recordings to be made available for free to Users and no royalty
shall be due under the Agreement in relation to such use on the terms set out in this
paragraph 4, but not otherwise:

4.2 For a paid for PC Subscription Service, Limited Subscription Service, Portable Subscription
Service and Webcasting Subscription Service, the Licensee may provide such Licensed
Service to each User for free for 2 weeks as a one-off introductory discount.

.43 For a paid for Subscription Permanent Download Service, the Licensee may provide such
Licensed Service to each User for free for 2 weeks as a one-off introductory discount provided
that the User is limited during this period to accessing no more than ten (10) Permanent
Downloads of Musical Works for free

4A For a Permanent Download Service (other than a Subscription Permanent Download Service)
that has annual Gross Revenue exceeding f625,000 but less than R6,250,000 (excluding
VAT) calculated by reference to the four preceding full quarters'eporting data, the Licensee
may make available to Users at any one time up to two (2) Permanent Downloads of Musical
Works for free provided that:

(a) such promotional usage is solely to promote sales of paid-for Permanent Downloads
of Musical Works by the same artist/band or songwriter as the Permanent Download
of the Musical Work being made available for free;

(b) the length of time that any one Permanent Download of a Musical Work is made
available to Users for free is limited to one period of no more than thirty (30) days,

{c) any vouchers issued in relation to such promotional usage must be redeemed by
Users within thirty (30) days of their first distribution; and

(d) the publisher(s) owning the rights to the Musical Work has/have granted prior written
consent to such use.

4.5 For a paid for Permanent Download Service that has annuai Gross Revenue exceeding
E6,250,000 (excluding VAT) calculated by reference to the four preceding full quarters
reporting data, the Licensee may make available to Users at any one time up to five (5)
Permanent Downloads of Musical Works for free provided that it satisfies each of the terms
set out in paragraphs 4.4 {a) to (d) above.
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Users within thirty (30) days of their first distribution; and
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consent to such use.
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Permanent Downloads of Musical Works for free provided that it satisfies each of the terms
set out in paragraphs 4.4 {a) to (d) above.
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4.6 For the avoidance of doubt, where prior written consent of the publisher (s) owning the rights
to the Musical Work is required pursuant to paragraphs 4.4(d) and 4.5, the Licensors shall put
in place reasonable4irocedures to seek to ensure that such consent is granted or withheld
within five (5) working days of the Licensee's written request, and if such consent is provided
by the publisher(s), then the Licensors shall forthwith provide any addTiional consents in
relation to such use of the rights which they or either of them administer.

4.7 For the avoidance of doubt, the Licensee may without restricbon make the Licensed Services
available for free over and above the limits set out in paragraphs 4.1 to 4.6 above, but the
applicable Minimum Royalties shall apply in respect of any free access or downloads over and
above such limits.

4.6 Insofar as any particular music publisher shall request that the promotional allowances set out
above should be exceeded for the purposes of a speciAc promotion, the Licensora shall
consider such request in good faith.

Provision of Music Services to Users outside the United Kingdom

Without prejudice to the territorial restrictions set out in this Agreement (and, for the avoidance
of doubt, subject to the availability of the repertoire), where this Agreement is to cover the
accessing by Users of the Licensed Service(s) from outside the UK, then the Licensee
acknowledges that the Licensors may require that the royalties payable in respect of the
Licensed Service(s) being accessed outside the UK shall be calculated on the basis of the
rates at that time published as applying in the additional countries in question If the Licensors
require such rates to be payable and the Licensee does not agree to pay on the basis of those
rates, then it may not be possible for this Agreement to cover the availability of the Licensed
Service(s) outside the UK. The Licensors and Licensee shall discuss such issues in good
faith, but if no agreement can be reached by such time as either party may decide at its
discretion, then that party may terminate this Agreement (only in respect of the availability of
the I icensed Services outside the UK) by giving the other party one month's written notice.
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4.6 For the avoidance of doubt, where prior written consent of the publisher (s) owning the rights
to the Musical Work is required pursuant to paragraphs 4.4(d) and 4.5, the Licensors shall put
in place reasonablegrocedures to seek to ensure that such consent is granted or withheld
within five (5) working days of the Licensee's written request, and if such consent is provided
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SCHEDULE 3

Definition of Gross Revenue

"Gross Revenue" means, subject to the provisions of this Schedule:

(a) all revenue received (or receivable) by the Licensee
from Users in relation to the provision cf the Licensed
Services; and

(b) all revenue received (or receivable) by the Licensee
as a result of the placement of advertising on or within
the Licensed Services; and

(c) all revenue received (or receivable) by the Licensee
as sponsorship fees in relation to the provision of the
Licensed Services; and

(d) all revenue received (or receivable) in the form of
commissions from third parties as a result of Users
accessing and/or purchasing from a service of a third
party via the Licensed Services; and

(e) any other revenue received (or receivable) by the
Licensee arising in relation to the provision to Users
of the Licensed Services (including, without limitation,
such revenue received in relation to donations, barter
or contra deals, such deals to be valued for these
purposes);

and in each of the above cases such revenue shall, for the
avoidance of doubt, include any such revenue whether
received or receivable by the Licensee or any associate,
afIiate, agent or representative of such party.

Subject to the remainder of this schedule 3, there shall be no
other deduction or set-off from the above revenues other than
refunds to Users for services that they were unable to use
due to technical faults in the Licensed Services.

General

(a) For the avoidance of doubt, the definition of Gross Revenue above shall be applied in
conjunction with the provisions on bundling set out in paragraph 3 of schedule 2.

(b) For the further avoidance of doubt, revenue which relates solely to services other than
the Licensed Service shall not be included in the Gross Revenue. By way of example,
this includes:

(i) revenue from non-music voice, content and text services;

(ii) revenue obtained solely in relation to non-music products and services
supplied by the Licensee even if such product or service is obtained from
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Subject to the remainder of this schedule 3, there shall be no
other deduction or set-off from the above revenues other than
refunds to Users for services that they were unable to use
due to technical faults in the Licensed Services.

General
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within the Licensed Service (eg. an artist related T-Shirt purchased from the
Licensed Service).

(c) For the further avoidance of doubt, Gross Revenue shall not be reduced by credit card
commissions or similar payment process charges.

2. Advertising and Sponsorship Revenue

(a) Gross Revenue obtained in the form of advertising or sponsorship revenue shall be
reduced by 5% to reflect the costs of obtaining it.

(b) By way of clarification, advertising and sponsorship revenue shall be included in the
definition of Gross Revenue if it is derived in relation to pages within the Licensed
Service, including music related pages which do not contain or enable direct access to
Repertoire Works (eg. content consisting of concert or music reviews),

(c) Where advertising and sponsorship revenue is derived from pages which include both
music and non-music related content or services {eg. on a home page or sub-home
page of a service), then a reasonable proportion of such revenue shall be included in
the Gross Revenue (such proportion to reflect the relative dominance of the music
and non-music content).

3. Audio-Visual

(a) Prior to the Date of Convergence (as defined below), Gross Revenue generated in
relation to the use of Repertoire Works in Audio-Visual Material shall be discounted by
15%.

(b) If and when Convergence has been reached shall be assessed by the Licensors using
reporting data submitted to it and this shall then be notified to the Licensee. If any
dispute arises between the Licensors and the I icensee regarding this assessment, it
shall be subject to expert determination by an independent accountant to be
nominated by the President for the time being of the Institute of Chartered
Accountants, in the absence of agreement between the Licensors and Licensee.

(c) "Convergence" means the aggregate number of unit sales in the UK of Permanent
Downloads in the form of Audio-Visual Material licensed under this Agreement is the
same or greater than the aggregate number of unit sales in the UK of Permanent
Downloads during any period of three Months prior to or ending on 30 June 2009
calculated by reference to not less than 80% of the units of each form of Permanent
Download sold and the "Date of Convergence" means the last date of that three
Month period. The Licensors shall use reasonable endeavours to inform the Licensee
from time to time of the anticipated Date of Convergence.

(d) For the avoidance of doubt, the discount set out in this clause 3 applies only to Gross
Revenue and the Minimum Royalties shall not be reduced in relation to Repertoire
Works in Audio-Visual Material licensed under this Agreement.

4. Mobile Delivery

4.1 in relation to Mobile Licensed Services, for the purpose of calculating Gross Revenue under
this Agreement, then, subject to paragraphs 4.2 to 4.5 below, the price paid by the User shall
be reduced by:

(a) 15% for Mobile Permanent Download Services; or

{b). 7.5% for all other Mobile Licensed Services.
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4.2 The reduction referred to in paragraph 4.1 (a) above will:

(a) no longer apply, in relation to Mobile Permanent Download Services, from the point in
time when the price of such downloads ixinverges to 117.65% or less than the
weighted standard average price of dcwnloads (of a similar type) obtained from other
Permanent Download Services. This will be deemed to have taken place when the
weighted average sales price of downloads (of a similar type) obtained from Mobile
Permanent Download Services operated by the top 5 (by royalty value paid to the
Licensors in the previous 4 Quarters) UK mobile network operators in a given Quarter
is 117.65% or less than the weighted standard average price of downloads obtained
from the top 5 (by royalty value paid to the Licensors in the preceding 4 Quarters)
other Permanent Download Services for the same Quarter, or

(b) not apply, in relation to a particular download obtained from a Mobile Download
Service, if the retail price of that download is 117.65% or less than the weighted
standard average price of a similar type of download obtained from other Permanent
Download Services (to be calculated as set out in clause 42(a) above).

4.3 The reduction referred to in paragraph 4.1(b) above will no longer apply for a particular Mobile
Licensed Service where the retail price of that service is 117.65% or less than the weighted
standard average piice of the top 5 (by royalty value paid to the Licensors in the preceding 4
quarters) equivalent Music Services (which are not Mobile Licensed Services) in the preceding
Quarter

4.4 For the avoidance of doubt, for the purpose of paragraphs 4.1(b) and 4.3 above, where a
Mobile Licensed Service is launched at a price point that means that it does not qualify for the
reduction under paragraph 4.1(b) above, if the relative price of that service and the non-
mobile services referred to in paragraph 4.3 change to the extent that it would subsequently
qualify for the reduction, then it shall be entitled to the reduction in paragraph 4.1(b) above
until such time as the threshold in paragraph 4.3 above is reached again.

4.5 Where content and delivery charges for music are quoted separately for a Mobile Music
Service, then the royalty charged for the provision of such music shall be the equivalent
amount to the royalty charged to that Licensee when the content and delivery charges for
equivalent music products are quoted as a single price. Where the Licensee does not provide
equivalent music products on the basis that content and delivery prices are quoted as a single
price, then such provision of music shall be excluded from this Agreement and royalty terms
shall be subject to a separate discussion in good faith between the parties.

4.6

4.7

All references in this paragraph 4 to prices shall be deemed to be excluding VAT or other
equivalent sales taxes.

In the event of any dispute between the parties over the implementation of paragraphs 4.1 to
4.6 above, such dispute shall be subject to expert determination by an independent
accountant, to be nominated by the President for the time being of the Institute of Chartered
Accountants in the absence of agreement between the parties.

5. Vouchers

5.1 This paragraph 5 applies only to a licensee which runs a voucher scheme where each issued
voucher ("the Voucher"):

(a) is issued in conjunction with a festival or other musical event, and the voucher
contains no branding other than that of the Licensee, the band/artist performing at
the festival or other musical event, and/or the festival or other musical event; or

(b) does not refer to any specific artist(s), band(s) or Musical Work(s).
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Repertoire Works provided via a Voucher scheme which is outside this paragraph 5.1 are not
licensed under this Agreement and a separate licence for premium usage of this type must be
sought from the Licensors.

C

5.2 The price of each Voucher, calculated in accordance with paragraph 5.3, below shall be
included in Gross Revenue if and to the extent that it is redeemed by a User or Users.

The price of each Voucher shall be calculated as follows:

(a) Where the Voucher does not contain any branding or no branding other than (i) that of
the Licensee for the I icensed Service, (ii) that of a third party ordinarily engaged in
the sale of vouchers to Users or (iii) as permitted under paragraph 5.1(a) above, the
price shall be the price charged to each User.

(b) Except as set out in (a) above, where the Voucher contains branding of a third party
(which includes for the purposes of this paragraph 5.3(b) an entity in the same
corporate group as the Licensee) and/or is disbibuted as part of a promotion by a third
party, the price shall be deemed to be the full usual retail price charged by the
Licensee for the Music Service to which the Voucher relates.
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: Online Music Services
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Schedule 2- Letter from Universal Music Group to MCPS and PRS
Ms Arianna Vannini

The European Commission

Competition DG

70 Rue Joseph II

B-1000 Bruxelles

Belgium

i ] September 2006

Dear Ms Vannini

Case COMP/C2.39237 Universal INusic Group International Complaint to the European
Commission concerning Online and Mobile Licensing

As you are aware, a reference was made by the British Phonographic Industry ('"BPI") to the
UK Copyright Tribunal concerning a dispute with MCPS and PRS over thosesocieties'icensingScheme for the provision of online and mobile music services to the public for the
private use.

Following resolution of this matter between the BPI and MCPS and PRS, Universal Music
Group withdraws the above Complaint in respect of MCPS and PRS.

With kind regards

Yours sincerely

Richard Constant

General Counsel, Universal Music Group International
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Schedule 3 - Draft Press Release

Companies agree digital royalties deal

Companies representing a substantial majority of the UK digital music market have reached
a settlement relating to the royalties paid to composers, songwriters and music publishers for
the digital delivery of music (such as full track downloads but not Including ringtones) for
online and mobile use.

The agreement amounts to a partial settlement of a case which is due to begin at the
Copyright Tribunal today (Thursday September 28).

The three-year deal has been agreed between the MCPS-PRS Alliance representing
songwriters, composers and music publishers, British recorded music trade association the
BPI, iTunes and four UK mobile network operators, 02, Orange, T-Mobile and Vodafone. It
sets a rate of 8% of Gross Revenue less VAT to be paid to composers, songwriters and
publishers when their music is offered in a digital environment, with a lower rate (6.5%) for
non-on4emand services. These rates are subject to minimum royalties.

Ail parties to the settlement welcome this agreement, which will help drive the on-going
growth of the legitimate digital music market. The UK music download market is the biggest
in Europe with sales of 34m units so far this year according To the Official UK Charts
Company, already more than in the whole of 2005.

The Copyright TribunaI proceedings will continue in respect of issues which remain
unresolved between the MCPS-PRS Alliance and the other paNes as well as a single issue
that remains outstanding for the mobile network operators and iTunes.
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